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COMMISSION

COMMISSION DECISION

of 7 February 2001

declaring a concentration to be compatible with the common market and the EEA Agreement

(Case COMP/M.1853 — EDF/EnBW)

(notified under document number C(2001) 335)

(Only the English text is authentic)

(Text with EEA relevance)

(2002/164/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Com-
munity,

Having regard to the Agreement on the European Economic
Area, and in particular Article 57(2)(a) thereof,

Having regard to Council Regulation (EEC) No 4064/89 of
21 December 1989 on the control of concentrations between
undertakings (1), as last amended by Regulation (EC)
No 1310/97 (3), and in particular Article 8(2) thereof,

Having regard to the Commission Decision of 2 October 2000
to initiate proceedings in this case,

Having given the undertakings concerned the opportunity to
make known their views on the objections raised by the
Commission,

() OJ L 395, 30.12.1989, p. 1; corrected version in O] L 257,
21.9.1990, p. 13.
() OJL180,9.7.1997, p. 1.

Having regard to the opinion of the Advisory Committee on
Concentrations, (%)

Whereas:

(1) On 31 August 2000, the Commission received a notifi-
cation pursuant to Article 4 of the Council Regulation
(EEC) No 4064/89 (the Merger Regulation) of a proposed
concentration whereby the undertaking Electricité de
France (EDF), France, alongside Zweckverband Obersch-
wibische Elektrizititswerke (OEW) acquires within the
meaning of Article 3(1)(b) of the Merger Regulation joint
control of the undertaking Energie Baden-Wiirttemberg
AG (EnBW).

(2 On 2 October 2000, the Commission decided, in
accordance with Article 6(1)(c) of the Merger Regulation
and Article 57 of the EEA Agreement, to initiate
proceedings in this case.

(3)  The hearing took place on 20 and 21 December 2000.

(}) OJ C53,28.2.2002.
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The Advisory Committee discussed the draft of this
Decision on 31 January 2001.

I. THE PARTIES AND THE OPERATION

EDF is a wholly State-owned company which is active in
all fields of supply and transport of electricity in France.
It is the operator of the national transmission grid.
Through its subsidiary EDF International (EDFI), a hold-
ing company, EDF has shareholdings in electricity
companies in many European countries, including Aus-
tria, Belgium, Italy, Luxembourg, Netherlands, Portugal,
Spain, Sweden, Switzerland and the United Kingdom.
The most important shareholdings are set out in
recital 85. Outside France, EDF is also active in electricity
trading through EDF Trading Ltd. (EDFT), which is
jointly controlled by EDF and SA Louis-Dreyfus & Cie,
France. Furthermore, EDF is active in the construction,
operation, and maintenance of electrical plants and
power networks and provides waste recycling and street
lightening services.

OEW is an association of nine public districts in south-
west Germany. Its main purpose is to hold shares in
companies active in the energy sectors. Through its
wholly owned subsidiary OEW Beteiligungsgesellschaft
mbH, OEW holds 34,5 % of the shares in EnBW.

EnBW is a vertically integrated electricity utility active in
all fields of supply and transport of electricity mainly in
south-west Germany. Furthermore, EnBW has activities
in electricity trading. Other business activities comprise
the supply of gas and district heating, telecommuni-
cation, waste recycling and financial services.

Prior to the proposed concentration, Landesstiftung
Baden Wiirttemberg GmbH, a wholly owned subsidiary
of Land Baden Wiirttemberg held 25,005 % in EnBW.
The remaining shareholders of EnBW were and still are
OEW with a stake of 34,5 %, Landeselektrizitdtsverband
Wiirttemberg (12,04 %), Gemeindeelektrizititsverband
Schwarzwald Donau (8,82 %), Technische Werke der
Stadt Stuttgart GmbH (9,00 %) and Badischer Elektrizi-
tatsverband (5,40 %).

©)

(12)

In 1999, the Land Baden-Wiirttemberg organised a
tender for the purpose of the sale of its shares in EnBW.
EDFI won the tender and acquired 25,005 % of the
shares in EnBW. EDFI has since increased its share in
EnBW to 34,5 % and has thus reached parity with OEW
under the Shareholder Agreement.

[I. CONCENTRATION

As a result of the proposed concentration, EnBW will
become a joint venture jointly controlled by EDFI and
OEW. EDFI and OEW together hold the majority of the
voting rights in EnBW. The Shareholder Agreement sets
out binding rules concerning the exercise of the voting
rights and the influence on EnBW with respect to its
market strategy and commercial policy, and provides for
a joint decision making procedure, in form of vote
pooling. Vote pooling will ensure the uniform exercise
of EDFI's and OEW’s voting rights in the Sharecholder
Meeting. A Shareholder Committee will ensure the
proper functioning of the vote pooling. EDFI and OEW
each delegate up to four members of the Shareholder
Committee. Before a decision is taken either by the
Supervisory Board or by the Shareholders’ Meeting of
EnBW, the Shareholder Committee will deal with the
matter. If unanimity cannot be reached in the Share-
holder Committee, EDFI and OEW must vote against the
resolution proposed at Supervisory Board or Shareholder
Meeting level.

The proposed operation, therefore, constitutes a concen-
tration within the meaning of Article 3(1)(b) of the
Merger Regulation.

1II. COMMUNITY DIMENSION

EDF, OEW and EnBW had a combined aggregate world-
wide turnover of more than EUR 5 000 million in 1999
(EUR 32 057 million for EDF, EUR 57 million for OEW
and about EUR 4 111 million for EnBW). EDF and
EnBW each had an aggregate Community-wide turnover
in excess of EUR 250 million in 1999 (EUR
30 484 million for EDF and EUR 4 040 million for
EnBW). Neither EDF nor EnBW achieve more than two-
thirds of its aggregate Community-wide within one and
the same Member State. The notified operation therefore
has a Community dimension within the meaning of
Article 1(2) of the Merger Regulation.
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IV. COMPETITIVE ASSESSMENT
A. RELEVANT PRODUCT MARKETS
(13) The proposed concentration has to be seen against the

(15)

(17)

background of the state of liberalisation of the electricity
markets in France. The French Electricity Law of 10 Feb-
ruary 2000 (4) (the Electricity Law’) has been adopted in
order to implement the Directive 96/92/EC of the
European Parliament and of the Council of 19 December
1996 concerning common rules for the internal market
in electricity (°).

Pursuant to Article 22 of the Electricity Law, the
eligible customers defined by decree in accordance with
Article 19 of Directive 96/92/EC include all French
large industrial customers with a demand per site of
16 GWh/year or more, which represents approximately
30 % of consumption in France. Since 20 May 2000
customers with a demand per site of 16 GWh/year are
eligible. On 31 August 2000, a list of 1 206 companies
was published which by this means have made known
their eligibility.

A further decree is currently in preparation that will
qualify more industrial consumers as eligible customers
by lowering the 16 GWh threshold to 9 GWh/year.
Following this increase in the number of eligible cus-
tomers, the market for these customers would represent
approximately 34 % of consumption in France, i.e. an
increase of 4 % compared with the present situation.

Furthermore, Article 22 II of the Electricity Law provides
that independent authorised electricity generators which
purchase electricity for resale to eligible customers are
also considered as eligible customers. The same rule
applies to Distributeurs non-nationalisés (DNN) if they
supply electricity to eligible customers in their local
distribution and supply area.

Article 12 to 16 of the Electricity Law concern the
transport of electricity. EDF is the French high-voltage
transmission system operator (TSO) responsible for
operating, maintaining and developing this system in
France. A special division, RTE, has been created in EDF
for this purpose. Its director has been nominated by
Ministerial Order. EDF and some 150 DNN are the
responsible French distribution system operators (DSO).
The DNN include the municipal and regional distribution
entities.

(*) Loi n° 2000 — 108 relative a la modernisation et au développement

du service public de Iélectricité
() OJL 27, 30.1.1997, p. 20.

(18)

(20)

(22)

The Electricity Law provides for a right of access to the
transmission and distribution grid (regional distribution
of electricity). France has chosen a regulated access
system. The decree regarding the conditions of access to
and use of the transmission and distribution networks,
including in particular the network usage tariffs, is under
preparation. Tariffs for the use of the transmission and
distribution networks will be proposed by the Electricity
Regulation Committee (CRE) and approved by the
minister in charge.

The definition of the relevant product market for the
purposes to the assessment of the proposed concen-
tration has to take into account the current state of
liberalisation in France. A distinction should be drawn
between the supply to eligible customers that are free to
choose their supplier and the supply to non-eligible
customers, which cannot yet choose their supplier (see
also the Commission’s Decision in Case [V/M.1557 —
EDF/Louis-Dreyfus ()). The assessment below will focus
on the supply to eligible customers.

B. RELEVANT GEOGRAPHIC MARKET

In its Decision in EDF/Louis-Dreyfus the Commission
considered the French supply market to be clearly
national in scope due to regulatory restrictions and
technical constraints.

The Commission’s investigations in the present case
have shown that the market for the supply to eligible
customers of electricity is not larger than national.
Before the recent liberalisation of the French market, no
significant imports of electricity could take place.

Moreover, to a certain extent, imports are (and will be at
least for some time) constrained by the limited character
of interconnector capacity. According to publicly avail-
able information the interconnector capacity between
France and its neighbouring countries amounts to
approximately 20 to 25 GW. However, due to technical
limitations the usable interconnector capacity is approxi-
mately 10 GW. Compared with the installed generation
capacity in France of approximately 110 GW, the import
capacity is less than 10 %.

(6 OJ C323,11.11.1999, p. 11.
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(23) In this context, the parties submit that the available delivered to customers other than EDF. For 2000, the

(24)

import capacity is in reality much higher. Given the
relatively high exports from France to neighbouring
countries, a similar amount of imports would outbalance
the flow of export electricity with the result that full
installed capacity would be again available for additional
import electricity. However, this superposition effect of
import and export flows can only occur to the extent
that electricity flows in both directions take place at
exactly the same time. The increase in available capacity
due to the superposition is therefore in reality uncertain.

In 1999, approximately 4 TWh of electricity were
imported into France (7). Compared with the total con-
sumption on the French market of 430 TWh (8), the
proportion of imports was thus just under 1 %. With
electricity consumption of eligible customers accounting
for 130 TWh, the proportion of imports would have
been 3 %.

Consequently, the geographic market for the supply of
eligible customers is France.

C.  COMPETITIVE ASSESSMENT

1. DOMINANT POSITION OF EDF

1.1. EDF has extremely high market shares in the
market for eligible customers and is the main
electricity generator and supplier in France

EDF enjoys a dominant position in France as far as the
supply to eligible customers is concerned. The parties
submit in their notification that EDF accounts for more
than 80 % of the market for the supply of eligible
customers, auto production included. According to
the parties auto-generators and independent producers
generated 31 TWh in 1999. Independent production
accounted for 24,8 TWh and auto-production, which in
fact does not form part of the market, accounted for
around 6,2 TWh in 1999. At present, the consumption
of eligible customers represents approximately
130 TWh. Assuming that the entire auto production of
6,2 TWh was generated by eligible customers, the
quantity delivered by the market would have been
123,8 TWh. Of this quantity, at least 117 TWh, i.e.
about 95 %, must have been delivered by EDF. Indeed,
in 1999, only 6,8 TWh produced by the independent
generators (excluding EDF and auto producers) were

(7) Source: Unipede; Eurostat; VDEW.
(%) EDF Annual Report 1999, p. 9.

(30)

()

market share of EDF may be slightly less since some
foreign suppliers, in particular German electricity com-
panies, were able to conclude supply contracts with
some eligible customers.

EDFs dominant position in the market for supply to
eligible customers has to be seen in the light of its
importance as a generator in France. EDF is the principal
generator of electricity in France. Its installed generating
capacity in France of 103,5 GW comprises nuclear
(63 GW), fossil fuel (17,2 GW) and hydroelectric
(23,3 GW) power stations. In 1999, EDFs output was
469 TWh out of 500 TWh of total electricity generation,
which corresponds to a share of 93,8 %. Of EDFs
total output 80 % derived from nuclear, 15 % from
hydroelectric and 5 % from fossil fuel power gener-
ation (9).

Total consumption in France in 1999 was 430 TWh.
EDF's total electricity supply in France was 417,6 TWh,
which corresponds to a share of 97 %.

1.2.  Other electricity generators have only have a
marginal share of generation and supply elec-
tricity mainly to EDF

Beside EDF there are three other electricity generators
active in France (19). Compagnie Nationale du Rhéne
(CNR) has an installed generation capacity of 2,785 GW
and produces electricity on the Rhone which it, however,
sells to EDF (18 TWh in 1999). EDF holds one sixth of
the CNR share capital and nominates one out of its
30 directors. EDF has managed CNR since 1946. At
present, it is negotiating the conditions of its exit from
CNR on the basis of Article 50 of the Electricity Law.
Société Nationale d’Electricité et de Thermique (SNET) in
which EDF holds a stake of 19 %, has an installed
capacity of 2,6 GW and generated 6,8 TWh in 1999,
of which a certain amount was supplied to eligible
customers. Harpen AG, which belongs to RWE group
generates electricity in seven small-scale hydro power
plants (installed capacity: 0,57 GW). However, the entire
output of the power plants, 0,2 TWh (159,4 GWh) in
1999, is supplied to EDF.

Compared with the overwhelming position of EDF in
terms of generation, the role which the three potential
independent supplier could play for the supply of eligible
customers, is not significant. Even if both CNR and
SNET were already able to supply their entire production
to eligible customers, their common output would only

EDF Annual Report 1999, p. 8.

(19) Société Nationale des Chemins de Fer (SNCF) produces 1,5 to 2

TWh which are, however, used for its captive use.
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cover 19 % of the total French market for the supply of
eligible customers which represents some 130 TWh.
This has been also recognised by CRE in its Annual
Report where it states that ‘in the next few years
competition with EDF will result much more from the
action of foreign operators than from the presence of
important producers installed in the national terri-

tory’ (11).

Moreover, the Electricity Law contains significant restric-
tions which further limit the margin of manoeuvre of
the independent electricity generators for the supply of
eligible customers. Article 22 IV of the Electricity Law
together with Article 2 of the Decree No 2000-1069 of
30 October 2000 provides that authorised electricity
generators can only purchase electricity for resale to
eligible customers for an amount of 20 % of their
respective installed generation capacity. This signifi-
cantly restricts the ability of the independent electricity
generators to play a more active role in the market
for supply of eligible customers. The position of the
independent electricity generators in terms of overall
production is already marginal since they represent less
than 5 % of French total production. By limiting the
volumes which independent electricity generators can
purchase in order to supply to eligible customers to
20 % of the respective generation capacity, however, it is
excluded that these companies may become a significant
supply alternative for eligible customers in the future. In
assessing the consequences of the 20 % limitation, an
expert group of ‘inspecteurs des finances’ reached the
following conclusion in a report for CRE: ‘For all that,
the clause referred to above can appear, in itself, to
constitute barriers to the trade of electricity (in relation
to both financial markets and to bilateral trades) ...
Within this framework, it seems unfavourable to those
French producers who are independent from EDF,
insofar as it has the effect of fixing the existing hierarchy
of market shares, while preventing EDF’s competitors
from competing with EDF by completing their offers
to purchase which would enable them, justifiably, to
compensate for their modest production capacity’ (12).

1.3.  The situation with regard to possible entry into
the French market

1.3.1. General

The Commission’s investigations have shown that it is
not impossible for newcomers to enter the French

(') CRE, Activity Report, 30 June 2000, p. 7.

(2) ‘Rapport sur le mécanisme d’ajustement des flux électriques par

le gestionnaire du réseau public de transport d'électricité (GRT)
et surla création en France d’'un marché de I'électricité’, September
2000, p. 38.

(33)

(14

market. In particular, in some instances, foreign sup-
pliers have won bids organised by eligible customers for
delivery of electricity. It remains, however, that it is still
difficult for newcomers, in particular foreign suppliers,
to start supply activities in France.

In order to become active in a foreign market, an
electricity supplier can source the electricity by using
generation capacity situated in France, by purchasing it
from another producer in the framework of trading
activities or by importing electricity produced in its own
plants abroad.

1.3.2. Difficulties in entering the French market

1.3.2.1.  Newcomers have only marginal chances to gain
access to generation capacity in France

Access to generation capacity in France would only
realistically be possible if EDF granted such access since
EDF is the main generator in France. The potential
three independent generators currently supply electricity
mainly to EDF or generate it for captive use. There are a
number of large industrial customers which generate
electricity for auto-production, but which are bound by
long-term contracts (12 years) with EDF for excess
production as part of the cogeneration programme (13).

In this respect, the parties argue that the authorisation
procedure for new production facilities above
4,5 MW (14) per unit, as laid down in the Electricity Law
and the Decree No 2000-877 of 7 September 2000,
enables all Community operators to set up own pro-
duction facilities in France. However, the build-up of
generation capacity is a long-term process and involves
high investments, that is to say, high sunk costs, which
cannot be used other than for generation of electricity.
Moreover, it would require customers to be prepared to
sign long-term supply contracts of 10 to 15 years in
order to secure, to a certain extent, the up-front high
investment. In addition, a spot market does not exist in

(*3) In this context, CNR criticises in its Activity Report (p. 6) that

‘EDF purchase obligations — and moreover at subsidised prices
— relative to cogeneration, decided well before the 10 February
2000 law, allow this system to continue to supply EDF exclus-
ively, whereas it is one of the rare national systems capable of
being competitive on the eligible market’.

The installation of new generation capacity requires an authoris-
ation from the Minister of Energy if the capacity installed exceeds
4,5 MW. Below this threshold, a simple declaration is sufficient.
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France. Therefore, excess production would be either
lost or would have to be sold to EDF. Furthermore, the
operational costs vary significantly depending on the
primary energy used for the operation of such a plant.
Fossil fuels, such as coal, oil and gas create much higher
operational costs than hydro fuels or nuclear fuels. A
power plant using fossil fuels would not be able to
compete with the low prices EDF can offer on the basis
of its nuclear generation capacity.

Moreover, the existing generation capacity is far from
being fully used. On the basis of EDF's installed gener-
ation capacity, the theoretical maximum output would
be 906,6 TWh (103,5 GW * 24 hours * 365 days) per
year. This would amount nearly to the double of EDF’s
total generation in 1999 which was 469 TWh. In the
past, the development of generation capacity was driven
by forecasts based on very optimistic assumptions on
future growth of demand, which did not materialise.
This is confirmed by CRE in its Annual Report where it
states that ‘in accordance with the trend observed in
Europe, but which is much more evident in France,
production seems able to meet the foreseeable change
in the demand without requiring additional investments
in capacity ... The competitivity of power stations now
largely paid for generally makes the installation of new
significant capacities not economically justifiable in the
coming few years. This situation, to which must be
added the consequences of the historic monopoly of
EDF which produces about 97 % of total consumption
explains why the development of competitivity in
France, with the eligibility thresholds now reached, will
probably not include the installation of new capacities
in competition with those of the historical operator’ (19).

1.3.2.2.  Newcomers have only marginal chances to purchase

electricity in the framework of trading in France.

Trading of electricity at wholesale level requires liquidity,
that is to say, an environment where producers are able
to sell sufficient quantities to traders. In France, the
competitive structure is not favourable for liquidity,
which is thus unlikely to develop. Indeed, EDF is

(1*) CRE, Activity Report, 30 June 2000, p. 9.

(38)

(40)

the main generator in France and the three potential
independent generators only account for 5 % of the total
production. Furthermore, the market for supply to
eligible customers is still dominated by EDF. As long as
there is no significant competition on this market, there
are no incentives for trading activities to develop.

In addition, the three potential independent generators
are limited in their purchasing activities as trader/suppli-
er. The volumes they can purchase are limited to 20 %
of the respective generation capacity, as set in recital 31.
This again contributes to the fact that trading activities
are likely to remain minimal. In this respect, CRE in its
Annual Report has stated with respect to the supply to
eligible customers that ‘the methods of creating and
operating this market must be analysed later with respect
to the legislative or regulatory provisions applicable,
especially those aiming at putting a ceiling on the
amount of electricity producers are authorised to buy
with a view to reselling to eligible clients. Depending on
the level at which it is set, this ceiling may lead to
limiting the trade of electricity, hence the capacity of
eligible clients to diversify their suppliers’ (19). Purchasing
electricity from another producer in the framework of
trading activities, therefore, is currently not a viable
sourcing alternative in France.

ParisBourse wants to launch a spot market for the trading
of hourly and daily blocks of electricity. However,
ParisBourse’s attempt to create a trading market is not
yet in place and, therefore, has no practical impact.

1.3.2.3.  Newcomers face difficulties when entering the

French market via imports.

In view of the current state of the French market, foreign
suppliers, who wanted to supply electricity to eligible
customers in France, have, to date, chosen the option of
importing electricity from abroad and using the French
grid for transmission of electricity to the customer’s site.
However, the current conditions for transmission still
make it difficult for foreign suppliers to supply eligible
customers with electricity imported across the intercon-
nectors.

(%) CRE, Activity Report, 30 June 2000, p. 21.
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for the entire electricity supply. A full service contract
comprises the provision of energy and balancing power.
For the latter, however, EDF is the only supplier in
France be it directly or indirectly via the network
operator, RTE. Since it is usually unattractive for eligible
customers to conclude a separate contract with the
supplier of balancing power because of additional costs
involved for the contract management, foreign supplier
also need to purchase balancing power. In this respect,
it should be noted that RTE has recently organised an
auction with regard to the supply of energy required to
compensate losses occurring on the transport network.
RTE has announced that it will carry out a similar
auction for balancing power in the near future. It is
however uncertain when such an auction will actually
take place.

In France, suppliers other than EDF were initially
forced to purchase balancing power for each individual
customer and could thus not avail themselves of the
advantages normally inherent in bundling of customers
in energy balancing groups, thus limiting the need to
buy balancing power. In view of the fact that the amount
of balancing power needed could only be roughly
estimated, the foreign supplier needed to purchase a
sufficient quantity to be safe. If the balancing power was
not needed, however, the foreign supplier had no
possibility to re-use the balancing power elsewhere. In
consequence, the price for the balancing power had the
potential to increase the final price for electricity to non-
competitive high levels. Furthermore, no provision is
made for refunding in case of excess in input of
electricity into the grid in France.

Since 1 November 2000 RTE has established a system
that allows all suppliers to aggregate consumption by
different customers. Foreign supplier are now, in theory,
able to balance the fluctuation of their customer’s
consumption. However, as long as foreign suppliers
have not overcome the other barriers to entry and
won a sufficient number of customers to effectively
outbalance existing fluctuations on consumption, the
possibility of forming energy balance groups will prob-
ably not deliver significant benefits.

1.3.2.4.  The overwhelming position in electricity generation
in France allows EDF to outbid competitors trying
to enter the French market

The Commission asked EDF to provide the number of
bids launched by eligible customers where EDF was
competing with foreign suppliers in the period from
May 2000, that is to say, since the liberalisation entered
into force in France. Table 1 shows the outcome of those

(47)

to the Statement of Objections EDF stated that these
figures may not be exhaustive because there might have
been further bids also involving foreign suppliers.

Table 1

Outcome of bids based on EDF figures

Number Rate
of bids
Ongoing/not decided 42 30 %
Won by EDF 65 47 %
Lost by EDF 33 23 %
Total 140 100 %

Table 2 shows figures obtained by the Commission
during its investigation based on the replies by foreign
electricity suppliers.

Table 2

Outcome of bids based on replies by foreign electricity

suppliers
Number Rate
of bids
Ongoing [not decided 52 10 %
Won by foreign companies 48 9%
Lost by foreign companies 437 81 %
Total 537 100 %

Table 1 demonstrates that EDF is able to win a significant
amount of bids submitted to eligible customers. EDF
won in almost half of the bids, 47 %, and has lost in less
than 25 % of the bids. The picture is even clearer when
the figures obtained by the Commission in the course of
the investigation are taken into account. Foreign sup-
pliers, which bid in the French market to eligible
customers were only successful in approximately 9 % of
total bids.

According to EDF, only limited information was avail-
able on the number of bids made to eligible customers.
This information is set out in Table 1. All foreign



L59/8

Official Journal of the European Communities

28.2.2002

(48)

suppliers, however, submitted all available information
on bids. This information is set out in Table 2 and was
not contested by EDF in its reply to the Statement of
Objections. It can, therefore, be considered a valid basis
for the Commission’s assessment. Moreover, in the
absence of any French supplier of any importance other
than EDF, it can be assumed that these bids, which were
lost by foreign suppliers, or at least a vast majority of
them were won by EDF. This can largely be confirmed
by the bidding lists submitted by the foreign suppliers.

The ability of EDF to systematically outbid foreign
suppliers is further supported by the fact that there is no
transparent average market price in France. In fact, EDF
can significantly influence the price for electricity supply
to eligible customers. EDF as an integrated monopoly
company is able to respond to competition challenges
in the market for eligible customers by moving margins
from eligible customers to the sector of customers which
cannot freely choose their supplier. In this respect, EDF
argued at the Hearing that cross-subsidies are prohibited
by law and the regulatory framework. The tariffs are
approved by the Minister after opinion by the CRE and
the tariffs are subject to a price cap, covering full costs
of supply. However, a price cap in no way excludes
profitable margins for the supplier. Furthermore, the
existence of cross-subsidies cannot be easily proved. The
fact that cross-subsidies are a real danger has been also
recognised by CRE in its Annual Report where it is
stated that ‘it is difficult to regulate a dual market
since captive consumers must not subsidise the eligible
consumers and competition imbalance must be avoided
on the eligible consumer market’ (17).

During the in-depth investigation EDF supplied price
data concerning its average prices for eligible customers
as well as prices submitted to eligible customers in the
context of bids during 2000. Those figures are shown in
Table 3.

(17) CRE, Activity Report, 30 June 2000, p. 4.

(50)

Table 3

Average prices to eligible customers

Period Minimum Average Average
consumption price price
level of to eligible | submitted
eligible customers | in bids to
customers | (EUR/MWh) eligible
(GWh/year) customers
(EUR/MWHh)
1.1-30.4.2000 100 [25-35]* —
1.5 — November 2000 16 [30-40]* | [20-30]*

* Parts of this text have been edited to ensure that confidential
information is not disclosed; those parts are enclosed in square
brackets and marked with an asterisk.

The data in Table 3 prove that EDF's average price for
eligible customers is higher than the prices offered to
eligible customers in order to outbid a foreign supplier.
The replies of those competitors which participated in
bidding procedures also confirm that EDF matched the
prices offered by foreign suppliers in order to keep its
customers. CRE, in line with these conclusions, states in
its Annual Report: ‘As of 1 June 2000, the number of
eligible clients having changed supplier was low but a
certain number of them have obtained, from EDF,
significantly lower prices after having checked with
various competitive suppliers’ (18).

2. STRENGTHENING OF EDFS DOMINANT POSITION

The proposed concentration will strengthen EDF's domi-
nant position on the market for eligible customers in
France since it will eliminate EnBW as a potential
competitor on the French market, it will heighten EDF’s
the retaliation potential in Germany, it will increase
EDFs foothold in Switzerland and eliminate Watt as
potential competitor and it will strengthen EDFs pos-
ition as a Pan-European supplier.

2.1. There are incentives of foreign suppliers to enter
the French market

There is a strong incentive for foreign suppliers to be
active in France. This is illustrated by the participation

('8) CRE, Activity Report, 30 June 2000, p. 9.
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of such suppliers in numerous bids for the supply to
eligible customers. As far as German suppliers are
concerned it is worth noting that, due to the liberalis-
ation in Germany, the electricity price for industrial
customers is generally not higher than in France. In fact,
for certain customers prices in France appear to be higher
than in Germany (). Therefore, German electricity
generators can make competitive offers to eligible cus-
tomers in France and also have a strong incentive to
become active in France, in particular since France is the
second largest market in the Community.

This incentive is further supported by a tendency
towards pan-European supply contracts, that is to say,
for the supply of large business customers in more than
one Member State. The Commission’s investigations
have confirmed that there is an increasing demand for
such contracts. There are, of course, still significant
limitations for a customer to have one and the same
supplier all over the Community due to the different
levels of liberalisation. However, large business cus-
tomers are increasingly interested in being supplied by
one and the same supplier in more than one Member
State. This is in particular true for those customers
with sites which meet the varied national requirements
allowing them to choose their supplier. Such contracts,
of course, also include the supply to companies or sites
situated in France. In order to be able to make offers to
multi-site customers with subsidiaries in France, it is
essential to be active in that market.

2.2. EnBW is one of the potential competitors par-
ticularly well placed to enter the French market

EnBW is one of the six electricity suppliers at intercon-
nected level in Germany which generate and supply
energy and maintain the high voltage grids. It is the
fourth largest German electricity utility after E.ON (29),
RWE|VEW and VEAG for electricity supply at intercon-
nected level and the third largest for electricity supply as
a whole in Germany.

EnBW’s supply area is in south-west Germany and has a
long common border with France, EDF’s supply area.
EnBW is the owner of the high voltage 380/220 kV
transmission grid in its supply area with a length of
3 500 km (21). Beside RWE, EnBW is the only German
interconnected electricity company that has intercon-
nectors between France and Germany. Two of the

rix du gaz et de I'électricité en Europe, Edition October s
19) Prix du g de I'électricité en Europe, Edition October 2000
p-8

(20) E.ON is the result of the VEBA/VIAG merger.
(21) EnBW own estimates.

(57)

four (22) Franco-German interconnectors are in the
EnBW supply area. EnBW has approximately 1,2 GW
interconnector capacity. With that amount of capacity
EnBW could export up to 10,5 TWh to France. Together
with the [<10]* TWh, which EnBW receives, inter alia
through its participations in EDFs generation park,
EnBW could supply [10-20]* TWh to eligible customers
in France. According to these figures, approximately [5-
15]* % of consumption by the French eligible customers
could be supplied by EnBW.

According to the parties, EnBW’s geographic proximity
to EDF does not confer a competitive advantage on
EnBW. The parties argue that cost and prices of elec-
tricity supplied to customers in France do not differ
materially depending on whether the electricity orig-
inates from EnBW or from an operator, such as E.ON,
even though the latter is bound to transit either the
EnBW or RWE|VEW area, on its way to France.

That assertion is not correct. In Germany, transmission
fees are payable for transmission through grids that are
owned by other electricity companies at interconnected
level. Electricity generators, whose transmission grids
are not in the direct neighbourhood of the French
market, have a disadvantage compared to those with
grids along the French border, such as EnBW or
REW|VEW. As explained the Decision in Case
COMP/M.1673 — VEBA/VIAG (?), the grid owners are
able to apply tariffs to their competitors which are not
fully transparent, and it is thus not possible in all cases
to detect actual discrimination against these competitors.

As regards electricity exporters situated in countries with
no border with France, they would need to pay additional
costs, in particular when crossing the borders from third
countries to France via Germany or Belgium. Therefore,
EnBW’s geographic proximity to EDF confers a cost
advantage in comparison to the said categories of
suppliers. In this respect, a strategic paper on the
acquisition of ENBW (24) prepared by EDF states, as the
first point of the commercial advantages which joint
control over EnBW would confer to EDF that ‘EnBW
will bring with it direct, border access’. If EDF considered
the geographic situation of EnBW’s supply area on the
German-French border to be competitively advan-
tageous for its strategic expansion in the German market,
this situation should also confer analogous advantages
on EnBW when looking at the French market.

(22) There is a fifth interconnector in the RWE supply area which is
normally out of operation.

(23) VEBA|VIAG, Decision of 13 June 2000.
(%) EnBW Energie Baden-Wiirttemberg (Allemagne): Acquisition

d’une participation de 25,01 % dans le cadre d'une offre portant
sur 34,01 %, p. 11.
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(59) Furthermore, EnBW has access to generation capacity difficulty in entering the French market lies in the

(61)

(63)

situated in France under a number of contractual long-
term agreements with EDF including certain capacity
reservations of the French nuclear power plants Fessen-
heim ([...]*) and Cattenom ([...]*) as well an agreement
providing for supply of base load power and of ad hoc
peak load power from EDF to EnBW. In 1999, EnBW
received [...]* TWh from Fessenheim and [...]* TWh from
Cattenom and [...]* TWh base load from EDF.

According to the parties, EnBW receives on average a
total of [<10]* TWh per year under all existing agree-
ments between EDF and EnBW. The quantities are as a
rule made available to EnBW at the Franco-German
interconnector of Sierentz/Kuhmoos. According to the
notification, EnBW uses the imports to supply its
German customers. However, there are no legal or
contractual impediments which would prevent EnBW
from supplying the quantities received from EDF to
eligible customers in France. This was explicitly con-
firmed by representatives of both EDF and EnBW in a
meeting with the Commission on 17 November 2000.

The parties argue that RWE/VEW, E.ON, Electrabel and
other Community-situated electricity companies are
considerably larger than EnBW and accordingly are
more likely to have the financial strength, resources and
planning ability to sustain entry of the French market for
eligible customers. In their view, even after optimising its
production capacity, EnBW would have insufficient
capacity for its own market. EnBW generates some
40,5 TWh and sells some 55 TWh buying the difference
from various sources including EDF.

In view of the replies received from the Community-
situated electricity generators, however, existing pro-
duction capacity or surplus in production is not a
decisive element when considering entry to the French
market. In particular in Germany, the electricity gener-
ators can sell their over-capacity production to the
electricity exchanges or to other electricity generators at
interconnected level on a bilateral basis. If an electricity
company decides to deliver electricity to the French
market, it can therefore do so by purchasing the amount
of electricity required from either the trading market or
other producers. It, therefore, can be concluded that
own surplus generation is not necessarily a decisive
advantage of large utilities in comparison with EnBW.

Other candidates for potential entry into France are
situated in Germany, Belgium and Spain. As far as
foreign suppliers from Spain are concerned, the major

limited interconnector capacity of approximately 1 GW.
German suppliers other than RWE[VEW have no direct
access into France. Therefore, it appears that only
RWE/VEW and Electrabel are as well placed as EnBW.
However, neither RWE/VEW nor Electrabel have com-
parable access to generation capacity in France to that
of EnBW. RWE|VEW has access to generation capacity
in France via Harpen AG. However, Harpen AG’s
production is marginal (0,2 TWh) and, in addition, the
entire output is supplied to EDF. Electrabel has a
participation in the nuclear production units of CHOOZ
B and Tricastin in France, which date from 1984 and
1975 respectively. Since these contracts were based on
an equivalent participation of EDF in the Belgian nuclear
production unit of Tihange, the production of the French
units is not available for supply in France.

It can therefore be concluded that EnBW would be one
of the strategically best-placed companies to enter the
French market for supply to eligible customers. Since
one third of EnBW’s potential supply to eligible cus-
tomers (see recital 55) originates from French pro-
duction, EnBW does not have to pay cross-border
transmission fees for these quantities. In this respect,
EnBW’s position is unique compared with that of all
other competitors.

2.3. Without the present operation EnBW should
have a strong incentive to enter the French
market

For the purposes of entering the French market, EnBW
would profit not only from its competitive potential and
its geographic situation, which make it one of the best-
placed candidates, but also from the tendency towards
pan-European supply. Industrial customers in EnBW’s
supply area comprise important German companies
active in electric and metal-using industries as well as
companies in the mechanical engineering industry with
further production sites in the Community.

EnBW has created local subsidiaries in Austria, the
Netherlands, Italy, Poland and Spain (?%). It already
supplies [...]* of its large industrial customers in the
framework of ‘Pan-European supply contracts’ in more
than one Member State. The most important of such
supply contracts are [..]*. In EnBW’s view suitable
customers for Pan-European supply contracts are large
industrial customers with several production sites or
premises in at least two European countries. In EnBW’s
view, the minimum consumption per site to be con-
sidered for a Pan-European supply contract should be 5
to 10 GWh. [...]* of EnBW’s present customers would
already qualify under these criteria for Pan-European
supply contracts.

(2%) EnBW, Annual Report 1999, p. 28.
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(67) EDF and EnBW have traditionally close cooperation due and HEW from pursuing aggressive competition in the

(70)

(71)

to their neighbouring locations in a number of electricity
fields, including joint operation of generation utilities
and transport of electricity generated by EDF through
EnBW’s network for export to Switzerland, Italy and
Austria.

The parties argue that given the longstanding links
between the two companies, it would be unrealistic to
expect EnBW to actively try and challenge EDF's market
position in France. However, these links are not sufficient
to rule out the possibility that EnBW would become
active in France and compete with EDF, if it were not
controlled by the latter. This view is further supported
by the fact that EnBW has already participated in bids
launched by French eligible customers.

2.4. By acquiring EnBW, EDF would become in
general less exposed to competition in France

The proposed concentration will increase EDF's potential
for retaliation in Germany. EDF enjoys a very strong
position in the market for supply to eligible customers
in France. The acquisition of EnBW, however, confers
on EDF the possibility to be active on the fully liberalised
German market via an existing highly aggressive com-
petitor, whilst EDF's position in its ‘home’ market,
France, is still well protected due to its very strong
position in the French market in terms of capacity and
secured (non-eligible) customers.

EnBW’ s importance in Germany is also illustrated by
the fact that, in June 1999, EnBW became the first
German power utility to offer its standard-rate customers
a choice of different electricity prices. EnBW, through its
subsidiary Yello Strom GmbH (Yello Strom), has made a
substantial contribution to opening up the German
market for supply to small customers to competition.
Yello Strom will launch a similar competitive initiative
for large and small industrial customers.

Before the transaction, EDF was less able to counter
market entry by German interconnecting companies in
France by launching retaliation campaigns in Germany,
since EDF was not present on the German market. After
the transaction, however, EDF will be in a position to
use its presence in Germany at least to a certain extent
in order to deter actual competitors such as RWE, E.ON

(73)

(74)

market for supply to eligible customers in France. Since
those competitors do not have a similar potential for
retaliation in France, they would be further discouraged
from aggressively challenging EDF’s position in France.

In this context, the parties argue that no EDF policy
exists to launch retaliation campaigns in Germany nor
will such policy exist in the future. However, in the
course of the Commission’s investigation several com-
petitors stated that EDF’s increased potential for retali-
ation would be one of the major consequences of
the proposed concentration. Furthermore, EnBW itself
indicated in a meeting with the Commission and rep-
resentatives of EDF on 17 November 2000 that, even in
the current situation, EnBW would have to take into
consideration the possibility of retaliation by EDF in
Germany if EnBW entered the French market to any
significant extent. It is clear that such a strategy, which
is already anticipated by EnBW, would be much easier
and would have much stronger effects if EDF had a
strong foothold in Germany following the proposed
concentration.

At the Hearing OEW stated, that following the concen-
tration, EnBW will not be under the sole control of EDF,
but will be jointly controlled by EDFI and OEW and that
OEW’s participation in EnBW would be a sufficient
safeguard against any possible retaliation by EDF in
Germany following the transaction.

It is true that following the concentration EnBW will be
jointly controlled by EDF and OEW. However, pursuant
to the Shareholder Agreement EDF is the sole industrial
partner whereas OEW will be the regional partner. [...]*.
As long as OEW’s regional interests and its profit interest
are sufficiently respected, it appears very unlikely that
OEW has, be it, an incentive to actively oppose the
business strategy EDF chooses within EnBW. [..]*.
Moreover, strategies of retaliation do not necessarily
affect any of the said interests. Therefore, it remains that
the proposed concentration would also lead under the
aspect of an increased potential for retaliation to a
significant strengthening of EDF's dominant position in
France.

2.5. Through EnBW’s controlling shareholding in
WATT, EDF would considerably strengthen its
foothold in Switzerland

In Switzerland, there are seven vertically integrated
‘Uberlandwerke’: Atel (Aare-Tessin AG fiir Elektrizitit,
Olten), BKW (BKW FMB Energie AG, Bern), CKW
(Centralschweizerische Kraftwerke AG, Luzern), EGL
(Elektrizitdtsgesellschaft Laufenburg AG, Laufenburg),
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EOS/Energie Ouest Suisse, Lausanne), EWZ (Elektrizitits-
werk der Stadt Ziirich, Ziirich) and NOK (Nordost-
schweizerische Kraftwerke AG, Baden). These companies
are the transmission system operators which operate the
Swiss transmission grid, with a total circuit-length of
6 633 km. ETRANS AG is the system coordinator in the
Swiss transmission grid. The seven ‘Uberlandwerke’ have
the following shares in ETRANS AG based on their
respective share of the Swiss transmission grid: Atel
(18,8 %); BKW (11,5 %), CKW (5,0 %), EGL (13,2 %),
EOS (14,5 %), EWZ (12,9) and NOK (24,1 %).

The parties declare that EDF has no controlling share-
holding in Atel 29. However, EDF has enjoyed a close
commercial relationship with Atel for a long time. This
relationship is in particular based on various long term
supply agreements between the two companies. In
1999, Atel generated 7,6 TWh and sold 29 TWh, of
which 80 % were exported (55 % went to Southern
Europe, in particular Italy). Atel accounts for 40 % of
Swiss exports and 32 % of Swiss imports. In 1999,
22 TWh were imported into Switzerland from France.
The bulk of EDF's electricity exports to Switzerland were
not sold to Swiss clients but were re-exported.

EnBW, Bayernwerk AG (E.ON) and NOK jointly control
Watt AG 27 (WATT). EnBW and E.ON each have a

(80)

(81) Table 4

stake of 24,5 % and NOK has a stake of 34,5 %, the
remaining 16,5 % are held by Crédit Suisse S.A. WATT
holds controlling stakes in two out of the seven ‘Uber-
landwerke’ EGL and CKW as well as in two other
electricity companies KWL (Kraftwerk Laufenburg) and
KWR (Kraftiibertragungswerke Rheinfelden).

In 1999, EGL and CKW sold around 21 TWh and
4 TWh respectively, which corresponds to more than
/3 of the total sales of the Swiss Uberlandwerke.
NOK, which is not in competition with Watt and its
subsidiaries, sold around 21 TWh in 1999.

As a result of the proposed concentration, EDF would
considerably strengthen its foothold in Switzerland by
obtaining a controlling stake in WATT (and, indirectly, in
WATT's subsidiaries). Furthermore, this new acquisition
would enable EDF to control nearly half of the Swiss
interconnectors in terms of total numbers and more
than 50 % of total interconnector capacity.

There are 36 interconnectors between Switzerland and
its neighbouring countries. Table 4 shows the ownership
of interconnectors in Switzerland and the respective
interconnector capacity.

Interconnectors between Switzerland and its neighbouring countries

Company Number Percentage Transmission Percentage
of interconnectors capacity (MW)

EGL 16 44 % 13765 51,8 %
Atel 5 14 % 4854 18,3 %
EOS 6 16 % 3854 14,4 %
NOK 3 8% 2001 7,5 %
BKW 2 5% 1435 54 %
KWB 2 5% 396 1,5%
RHOW 1 4% 240 0,9 %
AWAG 1 4% 53 0,2 %

Due to its geographical position, its high voltage connec-
tions to France, Germany, Italy and Austria and the

(26) EDF through EDFI and RWE each have a 20 % participation in

(27

N

Motor Columbus, a holding company with a majority stake
(56,6 %) in Atel. In addition, EDF has a direct participation in Atel
of 1,2 %. The remaining shareholders in Motor Columbus are the
Swiss Bank UBS with a share of 37,2 % and other institutional
investors which have together 22,8 %. EDFand RWE are, therefore,
the only shareholders in Motor Columbus which have a strategic
commercial interest. They are both represented in the Conseil
d’Administration of Motor Columbus and of Atel.

See Commission Decision of 4 December 1997 in Case IV/M.
958 WATT AGII, (O] C 116, 16.4.1998, p. 2).

flexibility of Swiss hydraulic power, Switzerland is a
turntable for peak load for its own and other European
utilities’ seasonal and daily requirements. In this respect,
Switzerland is particularly important for French elec-
tricity supply of peak load. 80 % of EDF's total output in
1999 was generated in nuclear power stations. Nuclear
power generation is steady and, therefore, suitable for
base load. However, nuclear power generation is also
rather inflexible and thus not suitable to satisfy peak
load demand. Electricity exports from Switzerland to
France account especially for peak load, exports from
France to Switzerland, however, mainly for base load.
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(83) Through the proposed concentration EDF would be in a directly to French eligible customers as well as to other

(84)

(86)

position to control a large part of the Swiss generation
and supply of peak load. Competitors which want to
supply eligible customers in France need to provide base
load as well as peak load. Where such competitors are
not able to satisfy peak demand themselves, they need
arrangements with other suppliers for peak load, in
particular Swiss suppliers. The proposed concentration
will considerably restrict the choice of Swiss peak load
supply for such suppliers.

Furthermore, the proposed concentration would also
lead to the elimination of EGL as a potential competitor
in the French market. EGL is currently approaching
eligible customers in France. In this respect, EGL would
be able to supply the full range of electricity products

Table 5

suppliers of such customers. However, following the
concentration, such competition would be excluded on
a lasting basis. EDF's dominant position in France would
therefore be strengthened.

2.6. The acquisition of joint control over EnBW
would significantly contribute to EDF’s out-

standing position as Pan-European supplier

Throughout the last years, EDF, through EDFI, has
systematically acquired participations, either directly or
as part of investment consortiums, in the fields of
power generation, transmission and distribution all over
Europe. Table 5 shows that EDF is already active in a
number of Member States.

EDF’s presence in Member States

Country

Company

Participation of EDFI

Austria Estag

25 % held via SIA a joint venture
between EDFI (80 %) and Gaz de France
(20 %) (IV/M. 1107)

Spain Elcogas

29,13 %, main remaining shareholders
are Endesa (30,53 %), and Iberdrola
(11,1 %)

Italy Ise

75 % held via Finel a joint venture
between EDFI (40 %) and Edison (60 %)
(IV/M. 568)

Portugal

Tejo Energia; Pegop; Carbopego

Tejo Energia; Pegop 10 % Carbopego /5
as part of a consortium with National
Power and Endesa

Sweden Granninge

34,2 % together with its subsidiary
Skandrenkraft (IV/M. 1169)

United Kingdom

London Electricity-Sweb

100 % (IV/M. 1345, IV/M. 1606)

Table 5 shows that EDF already has access to a number
of different markets in the Community. This is true at
least for the cases where EDF has either sole control or
joint control over national electricity suppliers. However,
EDF is not present in Germany which is the most
important market in Europe. Following the proposed
concentration, EDF would have a strong foothold in
Germany and would be in a unique position to offer
truly Pan-European services to industrial and commercial
customers.

EDF's dominant position in France makes it very difficult
for any other European supplier to provide such service
at the same level as EDF would be able to do. Firstly,
foreign suppliers can only supply electricity to their
customers in France where those customers have a
demand per site of 16 GWh/year or more. If customers
have a demand per site below 16 GWh/year, they cannot
choose to be supplied by their foreign suppliers since

(88)

they are still supplied by EDF exclusively. Where, for
instance, such customers have different production sites
in France with demand which differs according to the
site, some sites below and some sites above 16 GWh/
year, only EDF would be able to offer a true multi-site
supply to such customers. This significantly restricts the
possibilities for foreign suppliers to offer multi-site
supply to their customers situated in France. Secondly,
as described in section 1.3, foreign suppliers face
significant difficulties where they supply eligible cus-
tomers in France. Therefore, foreign suppliers are still at
a great disadvantage if they want to offer multi-site
supply to their customers in France.

France has a strategic position in Europe, due to its
interconnections with Spain, the United Kingdom,
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Belgium, Germany, Switzerland and Italy. When, for
example, German suppliers are requested by their cus-
tomers to supply sites in the United Kingdom or Spain,
they would have to transit electricity through France. The
Commission’s investigations revealed that the difficulties
faced by such transits are such that competitors are not
in a position to supply such customers if they do not
manage to purchase electricity locally.

EDF, by contrast, is already in a very different situation.
It is still the dominant operator in France. Through a
policy of systematic strategic acquisitions EDF has
managed to be active in nearly all Member States, in
particular in fully liberalised markets such as the United
Kingdom, at a time where foreign competitors could
not, in turn, enter the French market. However, before
the proposed concentration, EDFs presence outside
France had a significant gap since it had no foothold in
Germany. The acquisition of joint control over EnBW
and its strong Yello Strom brand in Germany would
close this gap. It would further strengthen EDF’s position
as a Pan-European supplier and, thus, indirectly, its
dominant position in the French market for supply to
eligible customers.

V. COMMITMENTS SUBMITTED BY THE NOTIFYING PAR-

(90)

TIES AND MODIFICATIONS TO THE OPERATION

COMMITMENTS

The notifying parties submitted commitments in order
to remove the competition concerns identified by the
Commission. In summary, the commitments comprise
the following elements:

Relations with CNR

CNR will, as from 1 April 2001, be put in a position so
as to ensure on its own both the operation of its power
plants and the commercialisation of the power so
generated. EDF and CNR have signed common declar-
ations setting out the contractual framework to render
CNR a fully independent electricity producer. EDF
undertakes to conclude with CNR by 31 March 2001 at
the latest binding agreements, which will implement
these declarations. For commercialisation of the elec-
tricity generated EDF undertakes not to make any claim
to the electricity generated by CNR or part thereof as
from 31 March 2001. However, in order to allow CNR
to develop progressively the marketing of its entire

(92)

(93)

(95)

(96)

production, EDF undertakes to purchase, between
1 April 2001 and 1 April 2006, upon request of CNR,
part of its production. The quantities to be so purchased
as well as the purchase price will be the subject of a
contract to be concluded between EDF and CNR prior
to 31 March 2001 in accordance with the joint declar-
ations of 15 January 2001.

EDF undertakes to renounce the exercise of its voting
rights in CNR and to withdraw its representative from
the CNR board of directors. A trustee will act as a
caretaker of EDF's shares in CNR.

Access to generation capacities in France

EDF undertakes to make available to competitors access
to in total 6 000 MW generation capacities located in
France, 5 000 MW in the form of virtual power plants
(VPP) and 1000 MW in the form of back to back
agreements to existing cogeneration power purchase
agreements.

Virtual power plants

The VPP will comprise 4 000 MW of baseload and
1000 MW of peakload capacity. Both baseload and
peakload VPP will be offered simultaneously, but separ-
ately. The VPP contracts will have the duration of three
months, six months, one year, two years and three years.

VPP contracts will be awarded through an open, non-
discriminatory public auction. The auction will be open
to energy utilities and energy traders. Entrants will bid
for an integer number of MW of capacity, the smallest
bid being 1 MW. Bids will be grouped according to plant
type disregarding the duration of the contract. Within
each group, bids will be sorted in descending order
according to their spread in relation to reference value
fixed by EDF. The reference value will reflect EDF’s
estimates of the French wholesale power market. This
reference value is not a reserved price and spreads may
be negative. The values will be communicated to the
trustee before the invitations to bid are announced.

Capacity will be awarded to bidders according to their
rank until the auctioned capacity volume is reached.
Bidders who bid for a mix of baseload and peakload
plants will have the option to withdraw their bids if they
are not awarded the plant portfolio of their choice.
When bids are withdrawn, the corresponding capacity
will be awarded to non-selected bidders according to
their rank.
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(97)  Successful bidders will buy x MW of generation capacity offered in back-to-back contracts grouping a number of

(98)

(100)

(101)

from EDF for EUR y MW /year (capacity price). Over the
duration of the contract, the buyer has the right to call
upon EDF at any time in order to request delivery of up
to x MW. The required load curve has to be notified one
day ahead at 12 noon.

The buyer will pay EDF EURz/MWh for the electricity
consumed (energy price). In the case of baseload virtual
plants, the energy price reflects nuclear variable costs of
a power plant operated by EDF in France. The energy
price of peakload virtual power plants reflects the
variable costs of a physical peakload unit operated by
EDF in France. For the time being, the energy price is
[..]* EUR/MWh in the case of a baseload plant and
[..]* EUR/MWh in the case of a peakload plant. Energy
prices are fixed by EDF after having given the trustee the
occasion to verify their level (28).

EDF will operate auctions every three months offering
baseload and peakload plants. The first auction involving
the sale of 1 000 MW will be conducted in four rounds
of 250 MW. The principles of the first virtual power
plant auction will be announced in May 2001. The first
round will take place in the beginning of September
2001. The other rounds will follow at ten-day intervals.

If the trustee testifies that the prices of the auctions are
abnormally low in relation to market prices or that the
auctions result in bids significantly below EDF's costs,
the Commission, upon reasoned request by EDF or the
trustee, will decide about the fixing of a reserved price
for auctions. In agreement with the trustee, further
auctions may be suspended until the Commission has
taken a decision. A request aiming at the fixing of a floor
price should not be made prior to the completion of the
first round of four times 250 MW auction.

Auction of cogeneration power

EDF has signed Power Purchase Agreements with French
cogenerators promising to buy all their electricity pro-
duction over a 12-year period. These contracts still have
an average of 10 years to run. EDF undertakes to auction
a total of 1 000 MW of the generation capacity available
to EDF under these contracts. The capacity would be

(28) Whilst the capacity price is determined by the individual bid, the
energy price that means the price for the electricity drawn from
the capacity acquired is fixed by EDF on the basis of its variable
costs. By contrast, the reference value is no fixed price, but only
a technical instrument for carrying out the auction.

(102)

(103)

(104)

(105)

(106)

existing co-generation contracts. The first back-to-back
contracts will be for a duration of 12 months. Contracts
over two and three years will be considered if demand
for such contracts develops.

Duration

EDF undertakes to grant access to generation capacities
for a period of five years from the date of this decision.
This time period is based on the expectation that within
the forthcoming five years the electricity market in
France might have developed so as to allow sufficient
alternative supply sources for the quantities provided by
EDF in auctions in order to increase market liquidity.

After the five-year period the Commission, on the basis
of a reasoned request by EDF, will decide whether or not
these conditions are met and respectively terminate or
prolong EDF's obligation to grant access to generation
capacities.

EDF and/or the trustee may submit at any time, but not
before three years have elapsed since the adoption of this
decision, a reasoned request to bring this commitment to
an end.

EnBW shareholding in WATT

The parties commit that EnBW will divest, and EnBW
agrees to divest, its shareholding in WATT.

EVALUATION

The commitments concerning the relations between
EDF and CNR will ensure that from 1 April 2001 CNR
will be in a position to become an active competitive
force in the electricity sector in France. Since EDF will
renounce the exercise of its voting rights in CNR and
withdraw its representative from the CNR board of
directors, EDF will no longer be involved in CNR’s
commercial policy and market conduct. On the basis of
the technical operation agreement and the commer-
cialisation agreement to be concluded between EDF and
CNR, CNR will progressively be in a position to develop
the marketing of its entire production on the market for
supply to eligible customers.
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(107)
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=

(109)

(110)

(111)

The access to 6 000 MW generation capacity via auc-
tions corresponds to approximately 39 to 41 TWh. This
amounts to 30 or 32 % of the market for eligible
customers which is currently 130 TWh. The access to
generation capacity will enable foreign suppliers to
become active on the market for supply to eligible
customers to a significant extent. After the envisaged
reduction of the threshold for eligible customers to 9
GWh/year, the market for eligible customers in France
will amount to around 150 TWh. On the other hand, it
can be expected that CNR and SNET will directly
contribute to the liquidity of this market with some
10 TWh in the forthcoming years. Thus, together with
the around 40 TWh made available by EDF through
auctions, around one third of the eligible market can be
marketed by competitors with electricity generated in
France.

Furthermore, German suppliers will also be able to gain
a foothold in France and thus become sufficiently strong
in France in order to cope with EDFs potential for
retaliation resulting from its presence in Germany.

Finally, the access to generation capacity in France will
put foreign suppliers in a better position regarding Pan-
European supply contract since they will be able to
supply customers with eligible production sites in France
through a VPP contract with EDF.

At present it is uncertain how the French market will
evolve and no provision is made for an automatic
termination of this commitment at a given date. A
period of five years was deemed the minimum time
necessary to allow sufficient alternative supply sources
to develop in order to reach sufficient liquidity in France.
After this period, the Commission will decide whether
or not these conditions are met. If the Commission
concludes that the conditions are in fact met, it will
terminate the commitment. After a period of three years
following the adoption of this decision, EDF and/or the
trustee may submit to the Commission a reasoned
request to bring this commitment to an end. In that
case, the Commission will decide whether the conditions
outlined above are already met.

The divestiture of EnBW’s participation in WATT will
restore the status quo ante in Switzerland.

(112) Therefore, the commitments offered by EDF are appro-
priate to eliminate the strengthening of EDF’'s dominant
position on the market for eligible customers in France
since they outbalance the loss of EnBW as a potential
competitor, the retaliation potential in Germany, the
increased foothold in Switzerland and elimination of
WATT as potential competitor and the strengthening of
EDF’s position as a Pan-European supplier.

VI. SUMMARY

(113) It can be concluded from the above that the proposed
concentration in its modified form would not lead to
the creation or strengthening of dominant positions, as
a result of which effective competition would be impe-
ded in a substantial part of the common market, on
condition that the commitments set out in the Annex
are fully complied with. The operation is therefore to be
declared compatible with the common market and with
the functioning of the EEA, pursuant to Article 8(2) of
the Merger Regulation.

HAS ADOPTED THIS DECISION:

Article 1

Subject to full compliance with the commitments, set out in
the Annexes, the notified operation whereby Electricité de
France and Zweckverband Oberschwibische Elektrizititswerke
acquire joint control of Energie Baden-Wiirttemberg AG is
hereby declared compatible with the common market and the
functioning of the EEA Agreement.

Article 2

This Decision is addressed to:

The notifying Parties.
Done at Brussels, 7 February 2001.
For the Commission

Mario MONTI

Member of the Commission
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ANNEX

The full English text of the Commitments referred to in Article 1 may be consulted on the following
Commission website:

http://europa.eu.int/comm/competition/index_en.html
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COMMISSION DECISION

of 3 July 2001

relating to a proceeding pursuant to Article 82 of the EC Treaty

(Case COMP D3/38.044 — NDC Health/IMS Health: Interim measures)

(notified under document number C(2001) 1695)

(Only the English text is authentic)

(Text with EEA relevance)

(2001/165/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Com-
munity,

Having regard to Council Regulation No 17 of 6 February
1962, first Regulation implementing Articles 85 and 86
of the Treaty(!), as last amended by Regulation (EC)
No 1216/1999 (3), and in particular Articles 3 and 16 thereof,

Having regard to the Commission Decision of 8 March 2001
to initiate proceedings in this case,

Having given the firm concerned the opportunity to make
known its views on the objections raised by the Commission
in accordance with Article 19 of Regulation No 1 and Article 2
of Commission Regulation (EC) No 2842/98 of 22 December
1998 on the hearing of the parties in certain proceedings
under Articles 85 and 86 of the EC Treaty (),

Having given the Advisory Committee on Restrictive Practices
and Dominant Positions the opportunity to deliver an opinion
on 19 June 2001,

Whereas:

I. THE FACTS

1. THE NATURE OF THE PRESENT DECISION

(1)  This Decision provides for interim measures pending a
final decision on the application made under Article 3
of Regulation No 17 by National Data Corporation
Health Information Services (NDC) of Atlanta, United

States of America, alleging that an infringement of
Article 82 of the EC Treaty had been committed by IMS
Health Incorporated (IMS) of Westport, United States of
America.

2. THE UNDERTAKINGS

The companies referred to below are all involved in
tracking sales in the pharmaceutical industry and in the
healthcare products sector. They supply pharmaceutical
firms with data on the sales performance of pharmaceut-
ical products recorded by pharmacies and on doctors’
prescriptions.

IMS

Intercontinental Marketing Services Health Inc. (IMS), a
US company, is the world’s number one supplier
of information to the pharmaceutical and healthcare
industry. IMS Health describes itself as ‘the world’s
leading provider of information solutions to the pharma-
ceutical and healthcare industries’.

IMS is active in 100 countries. IMS’ turnover was USD
1,4 billion in 2000 with an increase of 1,9 % compared
to 1999. The healthcare activity revenue increased 9,1 %
to USD 1,1 billion in 2000 from USD 1 billion in 1999.
Operating income for this activity was higher by 3,7 %
in 2000, USD 344 315.

IMS’ European headquarters are located in London. IMS’
German subsidiary is IMS GmbH & Co. OHG located in
Frankfurt am Main.
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NDC

National Data Corporation Health Information Services
(NDC), also a US company, supplies database services
mainly in the United States, specialising in the pharma-
ceutical sector. Like IMS, NDC also offers an information
service in various countries aimed at the pharmaceutical
and healthcare sector. In 1998, NDC entered the EU
market via two acquisitions in the UK, specifically having
acquired Hadley Hutt and John Richardson Computers.
In June 2000 NDC concluded an agreement for the
purchase of PI Pharmaintranet (‘PI’), thereby giving NDC
an operational platform in the German market under
the name of NDC Health GmbH. PI was established by a
former IMS employee, Mr Roland Lederer in February
1999. Following an internal restructuring in January
2001, National Data Corporation’s health and banking
services have been separated into NDC Health and
Global Payment Systems. NDC Health had a worldwide
turnover of USD 289,3 million in 2000.

3. THE COMPLAINT AND APPLICATION FOR INTERIM
MEASURES

NDC lodged a complaint on 19 December 2000
requesting the Commission to:

— initiate a procedure to establish the existence of an
infringement of Article 82, and

— grant interim measures.

NDC considers that IMS is abusing its dominant position
by refusing to grant it a licence to use the ‘1 860 brick
structure’, a segmentation of Germany into 1 860 geo-
graphical areas, used to report sales information. With-
out this licence NDC claims it cannot provide regional
sales reports based on this structure for Germany
(hereinafter ‘regional sales data services’), the largest
pharmaceutical market of the EU, and is also prevented
from making contracts for multi-jurisdictional coverage
because it would be unable to provide German reports.
Furthermore, NDC claims that the German Court has
strengthened IMS’ dominant position through its interim
judgements which prohibited PI from using the 1 860,
2 847 or 3000 brick structures or any other brick
structure derived from the 1 860 brick structure on the

(10)

basis that they constitute a personal intellectual creation
belonging to IMS. For violation of this order NDC may
be fined a maximum of DEM 500 000 and that IMS’
procedure represents vexatious litigation. The latter two
points are not related to this Decision and will not be
examined further.

The interim measures requested by NDC are an order
compelling IMS to grant NDC a licence to the 1860 structure
and all of its derivatives, upon non-discriminatory, commer-
cially reasonable terms, with such licence to be extinguished
(and royalties to be reimbursed to NDC) as and when NDC is
able to prove that IMS does not own a copyright in any of
said structures.

4. THE INVESTIGATION

The complaint was sent to IMS on 20 December 2000.
Two requests for information under Article 11 of
Regulation 17 were sent to IMS on 20 December 2000
and 19 January 2001. IMS commented on the complaint
in its letter of 12 January 2001 and replied to the
requests for information by letters of 15 and 26 January
and 7 March.

Requests for information to pharmaceutical companies
under Article 11 were initially made to a sample of
20 firms, amongst whom were 17 of the 20 largest
pharmaceutical companies in Germany and nine mem-
bers of the Working Group (see recital 76 et seq.).
Meetings took place with eight pharmaceutical compani-
es. Further requests pursuant to Article 11 were made
to other information providers such as NDC, AzyX,
Cégédim and Suomen LidkeData Oy (SLD).

On 9 March 2001 the Commission sent a statement of
objections to IMS Health. IMS replied by letter dated
2 April 2001 and requested an oral hearing, which took
place on 6 April 2001. The Commission sent a further
request for information on 3 May to which IMS replied
on 14 May. IMS also provided the Commission with
four supplementary memoranda dated 18 April, 15 May,
16 May and 5 June. In its written response dated
2 April 2001, during the oral hearing and in subsequent
submissions, IMS commented on the statement of
objections and put forward a number of counter-
arguments, which are responded to in the appropriate
section of the legal assessment.
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(11) In order to clarify further certain assertions raised by and street maps) and information about the regional

(12)

(14)

IMS in its written and oral replies to the statement of
objections, requests for information were sent to the
original 20 companies and to a further 90 pharmaceut-
ical companies (110 in total). 85 replied, of which 11
did not buy regional sales reports. Further contacts also
took place with information providers such as NDC,
AzyX, Cégédim, Farmastat, SLD and GESDAT, the data-
marketing facility of three German wholesalers. This
new information was communicated to IMS on 22 May
and 7 June 2001 for their comments. IMS responded by
letter of 14 June. A meeting took place between IMS and
the Commission services on 18 June 2001.

5. THE FACTS

5.1. REGIONAL DATA SERVICES

Pharmaceutical companies use regional data services to
build their sales territories, to develop and implement
incentive schemes for their sales representatives and to
gain knowledge of market developments (market shares
of their products, comparison with previous time per-
iods, etc.).

Regional sales reports are based on data delivered by
pharmaceutical wholesalers to report providers, such as
IMS, NDC and AzyX(*). These data represent the
purchases of the individual pharmacies from the whole-
salers (°). It is assumed that these purchases are a good
proxy (%) for pharmacy sales and therefore for doctors’
prescriptions. Wholesalers commonly have data-supply
agreements with providers of regional sales reports,
whereby wholesalers provide data on sales to an aggre-
gation of pharmacies within geographic segments to the
report providers. Providers of regional sales reports
require from wholesalers the data broken down in a
predefined structure (the input structure). IMS licenses
this structure to the wholesalers only for the reporting
of their data and not for other uses. This input structure
differs between providers: IMS’ structure has 2 847 seg-
ments, NDC'’s originally had 3 000, though this was
replaced by a 3 942 (formerly 3 944) segment structure,
and the AzyX structure has 2 881 segments.

This input segmentation structure is a grid superimposed
on a country map, grouping communities of doctors,
pharmacies and patients and contains among others the
following data: postcodes of the German post office,
information of the Federal Statistical Office (political
boundaries, number of residents), distribution of phys-
icians and pharmacies, mapping materials (topographic

(15)

(16)

organisation of the physicians’ billing associations. The
purpose of the segmentation is to allow reporting of
sales data broken down into a small, useful geographic
area, called a ‘brick’, while avoiding the identification of
sales to individual pharmacies. The latter is necessary for
data privacy protection () purposes. In Germany data
privacy protection rules require that at least three
pharmacies be aggregated. In order to keep the structure
stable at least four or five pharmacies are necessary in
each segment. There are around 21 500 pharmacies and
287 000 doctors in Germany.

The process of producing regional data services begins
with receipt of the data from the wholesalers to the
service provider according to the latter’s input structure.
The data are then checked and formatted in the brick
structure, on which many analyses are carried out. This
brick structure, which is used to provide regional sales
data services to pharmaceutical companies, may differ
from the input structure. The final end products, i. e. the
regional sales reports offered by the three providers in
the German market differ markedly. For example, the
‘RPM’ sales reports of IMS and the ‘RPI' product of NDC
are different, though the incoming data is similar.
According to customers, RPI provides for a more
complete coverage of some parts of Germany and
provides more detail on types of information, such as re-
imported products and products returned to wholesalers.

In the course of the Commission’s investigation, AzyX
explained how its regional data service products differ
from those of its competitors. First, different criteria are
used to classify pharmaceutical products into ‘ATCs’
(anatomical therapeutical classes). Both World Health
Organisation and European Pharmaceutical Market
Research Association (EphMRA) classifications are used,
the WHO criteria being more scientifically oriented and
the EphMRA criteria more marketing oriented. Clients
might define different competitive markets using differ-
ent classifications. AzyX can build competitive markets
based on which molecules are active in a certain product,
which can lead to a different views of what the market
is: for example, since the same active molecules in
aspirin can also be used to prevent cardiac infarction at
a different dosage, manufacturers are interested to know
which other painkillers could because of their active
molecules also be positioned in the cardiological market
by simply changing the dosage. Also, some data pro-
viders show ‘returns’ ie. the quantities of a product
which are sold and then later taken back by the
pharmaceutical company. This helps measure a sales
representative’s true performance. There are also a
variety of analysis tools associated with different data
providers.
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(17)

(18)

(20)

5.2. BRICK STRUCTURES

In many countries regional sales data are provided in a
predefined segmentation known as a ‘brick structure’,
mainly so to create segments with equal sales potential,
and to comply with data-protection law (which stems
from Directive 95/46/EC (%)). For the pharmaceutical
manufacturers, the brick structure in which regional
sales data are being reported is very important because
they have organised their sales forces and the way the
sales personnel are rewarded according to this structure.
The territory of a salesperson is composed of a number
of bricks of the brick structure. A number of companies
define the sales territory of a sales representative as an
aggregation of several 1 860-bricks in that representa-
tive’s working contract. The remuneration of sales
representatives is based on movements in drugs’ market
shares and growth rates per brick.

The data, formatted according to the brick structure,
forms the basis for regional market reports which are
delivered in printed form, on CD-ROM or online.
The pharmaceutical companies then process the data
internally or transfer it to other service providers in
order for it to be analysed.

The 1 860-brick structure, which is the subject of the
refusal to license disputed here, is formed by allocating
a number of postcode areas to a particular brick. This
brick is then identified by a 7-digit number. The first five
of the seven digits are public numbers that represent
political borders — the first two digits represent the
Bundesland, the next digit represents the Regierungsbezirk-
skennziffer (political border) and the next two stand for
Landkreis or Stadtkreis (metropolitan area). The last two
digits are a running number which differentiates the
bricks within a particular Landkreis or Stadtkreis. Both
IMS and NDC use seven digits to differentiate the
bricks/segments of their respective structures. NDC's
running numbers (the last two digits) are different from
those of IMS.

In February 1999, PI (before being taken over by NDC
in 2000) began operations in Germany in competition
with IMS. PI entered the market with a brick structure of
2201 segments, but this structure was rejected by
potential customers who claimed that the data was not
usable unless it could be presented within the format of
Germany’s industry standard of 1860 segments. A
few months later, PI therefore introduced RPI 3 000
(Regional Pharmalnformation’), regional sales reports
based on a 3 000 segment structure, which could be
aggregated to 2 847 and 1 860 segments. Using this

structure PI offered a product which was attractive to
pharmaceutical companies and thereby contracted with
a number of customers in a short period of time. After
the judgement which prohibited it from using the 1 860-
brick structure and derivatives NDC (ex PI) introduced a
regional sales data product based on a 3 942-segment
structure.

In October 1999 AzyX entered the market for regional
sales data with its product, ARD (‘AzyX Regionale
Daten’), which was able to be flexible as far as the brick
structure is concerned, i.e. it was able to deliver the data
according to a customised structure. Potential customers
nevertheless asked for the 1 860-brick structure. After
the judgement enjoining AzyX from using the 1 860-
brick structure and derivatives, AzyX launched a regional
sales data product which used a new structure with
2 881 segments.

5.3.  EVOLUTION OF THE 1 860-BRICK STRUCTURE

The first brick structure used in Germany was devised in
1969 and had 329 brick segments, representing the
basic districts and non-district cities of the then West
Germany. This was later subdivided into structures
containing first 418 and later 922 segments. In 1991
selected cities were subdivided into areas, creating a
structure with 1 086 bricks. In 1992, following German
reunification, 244 bricks were added, corresponding
precisely to administrative units in the former East
Germany. In 1993, following the introduction of the 5-
digit postcode system in Germany, 119 cities were
restructured to create the 1 845 structure. Minor changes
were made to this structure in 1995 and 1998, leading
to the current 1860 structure. A regional sales data
service formatted in this structure, the RPM 1 860
(‘regional pharmaceutical market’ reports giving infor-
mation on sales for the 1 860 territories in Germany)
was launched in January 2000.

Each successive structure in the series was formed by the
subdivision of original segments into several units and/or
the process of taking into account changes in German
administrative system, and the inclusion of the former
East Germany. Each structure became the new industry
standard and would be adopted by the pharmaceutical
industry as a whole, with very few exceptions, although
the companies themselves were under no compulsion to
do so.
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5.4. OTHER USERS OF THE 1 860-BRICK STRUCTURE

Today, in Germany, the 1 860-brick structure is also
used by companies in other markets either directly to
provide other sorts of data in this format or indirectly to
analyse the regional sales data for the pharmaceutical
manufacturers.

A number of companies providing geographical and
other data services such as Globalmaps, Bacher, Macon,
Easycom and Lutum Tappert deliver their maps or data
(population, households, revenues, purchasing power
and age classes) according to the 1 860 structure. Other
marketing and mailing companies provide their services
according to the 1 860 structure.

Software providers and market research companies such
as GfK, DHM (%), GFD (19), IDV (1), ISS ais, Regware,
IfAp and P & P (12) receive information from companies
such as IMS, then analyse these data, providing market
shares analysis, trends over time, etc. and other value-
added services. Some of them also use the 1 860 struc-
ture in the specific software designed for the sales
representatives, such as an electronic territorial manage-
ment system.

5.5. THE COPYRIGHT ISSUE

[Deleted business secret]

On 26 May 2000, IMS filed a lawsuit in the Frankfurt
District Court (Landgericht) against PI, alleging a breach
of IMS’ copyright in the 1 860-brick structure as well as
unfair competition. A judgment was entered in this
proceeding on 12 October 2000, which prohibited PI
and Roland Lederer, its founder, from employing the
1 860-brick structure and imposed a potential fine in an
amount up to DEM 500 000 for violating this order. On
27 October 2000, a preliminary injunction from the
Frankfurt District Court, which resulted in a confirming
judgment on 16 November effectively prohibited PI
from employing the brick structures containing 2 847 or
3 000 segments, or any other brick structure derived
from the 1 860-brick structure, as well as imposing a
potential fine of up to DEM 500 000 for the violation
of this order. On 19 June 2001 PI's appeal against the
27 October and 16 November injunctions was turned
down by the Frankfurt Court.

On 22 December 2000, IMS filed two separate actions
for copyright infringement against AzyX and NDC in
the Frankfurt District Court. On 28 December 2000, the
Court gave preliminary injunction enjoining AzyX and
NDC from using the 1 860- and 2 847-brick structures

(31)

(33)

or derivatives thereof. [Deleted business secret] The Court
in its judgment limited the injunction to 2 847 and
1 860 segments and any other number of segments so
far as it constitutes a derivative from RPM 1 860.

On 20 November 2000, NDC appealed the two October
judgments of the Frankfurt District Court. AzyX also
appealed the 28 December judgment.

On 15 February 2001, the 28 December preliminary
injunction to AzyX was confirmed by the Frankfurt
Court. AzyX lodged an appeal against this judgement
before the higher court.

5.6. THE REQUEST FOR A LICENCE AND THE REFUSAL

On 26 October 2000, NDC'’s Vice President of Inter-
national Business Development, faxed a letter to
Dr Wolfgang Hartmann, the head of IMS Germany,
requesting a licence to use the 1 860-brick structure,
pending resolution of the copyright claim by IMS.
The stated deadline for the start of negotiations was
1 November 2000. This deadline was based on impend-
ing contracts that NDC would have been unable to fulfil
if it did not have access to the 1 860-brick structure.
This letter was followed up by efforts to reach Dr Hart-
mann by telephone and e-mail. [Deleted business secret]
This is likely to be the case for around three years.

On 12 December 2000, NDC’s vice-president sent a
separate letter to the chief executive officer of IMS
Health, requesting that IMS begin licence negotiations
by 15 December. [Deleted business secret]

According to NDC, IMS is taking positive measures to
discourage wholesalers from providing data to IMS’
competitors in the 1 860-brick structure or any associ-
ated structure, effectively threatening copyright infringe-
ment actions against the wholesalers if they fail to
comply. Similarly, IMS is now warning pharmaceutical
manufacturers that they risk infringing IMS’ copyright if
they accept regional sales reports from any third party
in an 1 860-brick structure or any derivative one.

On 23 April 2001, AzyX requested from IMS a licence
to use the 1 860-brick structure. [Deleted business secret].



Official Journal of the European Communities

L59/23

28.2.2002
II. LEGAL ASSESSMENT
(36) The Commission assumes for the purpose of these

(38)

proceedings and according to German law that the
1 860-brick structure is covered by a copyright. This
legal assessment will not consider questions of copyright
law either with regard to the specific subject matter of
the right or the national measures which the German
court employs to enforce copyright legislation. The
Commission notes that the Frankfurt Court considered
that the 1 860-brick structure is a database, and that
copyright protection for databases is harmonised under
Directive 96/9/EC (13).

6. CONDITIONS FOR ORDERING INTERIM MEASURES

The Court of Justice held in the case Camera Care (14)
(paragraph 18), that the Commission may ‘take protec-
tive measures to the extent to which they might appear
indispensable in order to avoid the exercise of the power
to make decisions given by Article 3 from becoming
ineffectual or even illusory because of the action of
certain undertakings’.

On the conditions to be met for the granting of interim
measures, the Court of Justice also made clear in the
judgment Ford (1%) (paragraph 19) confirmed in the
Court of First Instance’s judgment in Peugeot (19), that
‘the provisional measures which the Commission may
adopt on a temporary basis must come within the
framework of the final decision which may be adopted
by the Commission’. The Court added in the judgment
La Cing (paragraph 28) as follows:

‘... protective measures may be granted only where the
practices of certain undertakings are prima facie such as
to constitute a breach of the Community rules on
competition in respect of which a penalty could be
imposed by a decision of the Commission. Furthermore,
such measures are to be taken only in cases of proven
urgency, in order to prevent the occurrence of a situation
likely to cause serious and irreparable damage to the
party applying for their adoption or intolerable damage
to the public interest.’ (17)

On the prima facie infringement, the Court of First Instance
held in the Peugeot case cited that the test of prima facie
infringement required showing the ‘probable existence’
of an infringement. The Court of First Instance made
clear in the same judgment (paragraph 61), that the
requirement of a finding of a prima facie infringement
cannot be placed on the same footing as the requirement
of certainty that a final decision must satisfy.

(40)

(42)

(43)

On the risk of serious and irreparable harm establishing
the urgent need to grant interim measures, the Court of
First Instance held in the Peugeot judgment (para-
graph 80) that it was necessary to show that there was
‘damage which could no longer be remedied by the
decision to be adopted by the Commission upon the
conclusion of the administrative procedure’.

It is therefore not necessary for the Commission to make
a definitive finding that an infringement has occurred.
However, before it will grant interim measures in a case
such as the present the Commission, to be consistent
with the jurisprudence, must be satisfied that:

— there is a reasonably strong prima facie case
establishing an infringement,

— there is a likelihood of serious and irreparable harm
to the applicants unless measures are ordered,

— there is an urgent need for protective measures.

Any measures the Commission takes must be of a
temporary and conservatory nature and restricted to
what is required in the given situation. The Commission
must also have regard to the legitimate interests of the
undertaking which is the subject of the interim measures.
The interim measures may not go beyond the framework
of the Commission’s powers to order the termination of
an infringement in the final decision.

APPLICATION OF THESE PRINCIPLES
TO THE PRESENT CASE

7. PRIMA FACIE CASE OF INFRINGEMENT
OF ARTICLE 82

At this stage and for the reasons mentioned above the
Commission does not have to make a final determination
on all points at issue in this case. The question here is
whether legal and factual elements exist showing a
reasonably strong prima facie case.

Article 82 states that any abuse by one or more
undertakings of a dominant position shall be incompat-
ible with the common market in so far as it may affect
trade between Member States. In this case the point at
issue is whether IMS'’ refusal to license the 1 860-brick
structure amounts to an abuse of any dominant position.
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7.1. THE RELEVANT MARKET

In order to determine whether an undertaking is domi-
nant it is necessary first to identify the relevant market,
i.e. the area of competition in which the market power
of the allegedly dominant undertaking (and of any actual
or potential competitors) is to be judged.

In principle, the product market comprises all products
that consumers regard as being reasonably substitutable
by dint of their characteristics, price or intended use (18).

The information in question is very specific and would
only be useful to pharmaceutical companies, since it
tracks sales of medicines. In a memorandum of 7 March
IMS defined two main sources of data and four types of
services, as follows.

Data collected from retail pharmacists

(a) National prescription data services provide infor-
mation on prescriptions dispensed at national level,
measuring the broad movement of pharmaceutical
products out of pharmacies and into the hands of
patients. These data are collected from samples of
pharmacies that are analysed regionally and then
projected to national level.

(b) Regional prescription data services measure the
number of prescriptions dispensed by pharmacies
in a given area. They are used by the marketing and
sales departments of pharmaceutical companies to
determine which products to promote or to
improve promotional effectiveness.

Data from pharmaceutical wholesalers

(c) National distribution services provide an analysis
of sales of pharmaceutical products to pharmacies
by wholesalers and manufacturers at a national
level. These data are used by market research
departments to plan national product strategies,
determine which drugs to research and develop,
to set prices, position them in the market and
benchmark company performance against other
pharmaceutical companies.

(d) Regional distribution services provide an analysis
of sales of pharmaceutical products to pharmacies
by wholesalers and manufacturers with a higher
degree of territorial disaggregation than national

(48)

(51)
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data. Regional data are used primarily by pharma-
ceutical manufacturers to monitor the performance
of their sales representatives and determine their
remuneration.

The four services are different both in terms of the way
the data are collected and of the uses to which the data
are put. In the memorandum of 7 March referred to
above, IMS states that data collected from one source
cannot be used to meet a different customer demand.

For each of the four abovementioned services the
German data are a separate product that is not substitut-
able for data of another country, because the data relate
to the sales or the prescriptions of medicines at national
or regional level or relate to the sales territories which
are limited to the territory of a single Member State.

Furthermore in the case of regional sales data services, it
is the subsidiaries that make the decision and subscribe
to the services in question without reference to the
headquarters, as the replies from the pharmaceutical
companies show. This is so because the pharmaceutical
companies use these services mainly to measure the
sales performance of their sales representatives who are
allocated a small geographical area inside a specific
country.

For these reasons, the relevant product market in this
case is the market for German regional sales data
services.

As regards the geographical market, the Court of First
Instance in its judgment in Ladbroke (19) (paragraph 102)
recalled that the geographical market can be defined as
the territory in which all the traders concerned are
exposed to objective conditions of competition which
are similar or sufficiently homogeneous.

From the replies to the requests for information and the
meetings with the pharmaceutical companies, it appears
that demand for the regional data is confined to the
relevant country. AstraZeneca headquarters stated that
the central business support functions of AstraZeneca UK
Limited buy sales data at a country level. AstraZeneca’s
subsidiary companies in the relevant markets buy regional
sales data for their own market research purposes. Roche
Basel also explains that at corporate level the need for
that detailed structure is not obvious. NDC considered
that from the demand point of view, German pharma-
ceutical manufacturers have shown that they are unwill-
ing to purchase regional sales reports from anyone not
established in Germany.
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The data in question relate to fundamental aspects which
differ from one Member State to another, such as the
name of the drug, the packaging, the product code, the
therapeutic category and the method of reimbursement.
As a result of differences between countries in how
pharmaceutical products are sold at retail level, the
packaging, language and safety requirements, what the
medicines on offer are trademarked as, consumers’
expectations and habits and so on, pharmaceutical
markets tend to be national, with many features specific
to those markets. This means it is essential for the sales
data providers themselves to have a subsidiary in each
country to sell and support their services and to know
well the market they are supplying data on. Trust is
very important in this sector and a local presence is
indispensable in order to offer informatics support,
technical assistance and to have the contacts with
customers but also with wholesalers for the collection
of raw data. The value-added process requires a lot of
controls and checks on the raw data which have to be
done locally.

Therefore the relevant geographic market is considered
to be Germany.

In conclusion, the relevant market is German regional
sales data services.

7.2.  DOMINANT POSITION

The Court of Justice has defined a dominant position
as a position of economic strength enjoyed by an
undertaking which enables it to prevent effective compe-
tition being maintained on the relevant market by
affording it the power to behave to an appreciable extent
independently of its competitors, its customers and
ultimately of the consumers (29).

IMS is in a quasi-monopoly situation. Based on 2000
sales, the market shares of the three providers are: IMS
— [deleted business secret]; NDC (PI) — [deleted business
secret]; AzyX — [deleted business secret]. Prior to the entry
of NDC and AzyX, there was no competition in this
market.

Amongst the criteria for evaluating the dominance, high
market shares were mentioned by the Court of Justice in
its judgment AKZO (21) as decisive: with regard to market
shares, the Court of Justice has held that very large shares are
in themselves, and save in exceptional circumstances, evidence
of the existence of a dominant position. That is the situation
where there is a market share of 50 % such as that found to
exist in this case. In CMB v Commission, the Court of First

(62)

Instance further stated (at paragraph 76) that ‘a dominant
position may be the outcome of a number of factors
which, considered separately, would not necessarily be
determinative. However, in the absence of exceptional
circumstances, extremely large market shares are in
themselves evidence of the existence of a dominant
position’ (22).

Germany, as a Member State, and indeed the one with
the largest market for regional sales data services in
Europe, may be regarded as a substantial part of the
common market as regards the relevant market. This
follows from consideration of, for example, the Suiker
Unie (?3) case (paragraph 375), in which the Belgium and
Luxembourg market for sugar was considered to be a
substantial part of the common market, or BP v
Commission (24), where the Advocate General indicated
that Luxembourg would be likely to be considered such
a substantial part. In the Bronner (2%) judgment, the Court
of Justice also stressed that ‘the case-law indicates that
the territory of a Member State over which a dominant
position extends is capable of constituting a substantial
part of the common market'.

[Deleted business secret].

However, for the above reasons, the Commission con-
siders that IMS is dominant on the relevant market.

7.3.  ABUSE OF A DOMINANT POSITION

In its complaint, NDC, referring to what is known as the
‘essential facilities’ doctrine, considers that IMS is obliged
to license the 1 860-brick structure since it is a prerequi-
site for effective competition on the regional sales data
services market. According to that doctrine a company
which has a dominant position in the provision of
facilities which are essential for the supply of goods or
services abuses its dominant position where, without
objective justification, it refuses access to those facilities.
As stated by the Advocate General in his opinion on
the Bronner case: thus in certain cases a dominant
undertaking must not merely refrain from anti-competi-
tive action but must actively promote competition by
allowing potential competitors access to the facilities
which it has developed.
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First Instance has as yet explicitly referred in its case-law
to the essential facilities doctrine. Nevertheless it has
ruled in a number of cases concerning refusal from an
undertaking in a dominant position to supply goods or
services. In two early cases the Court stated that the
cutting off of supplies to an existing customer could
constitute an abuse. In the Commercial Solvents (29) judg-
ment (paragraph 25), it held that an undertaking in a
dominant position as regards production of a raw
material could not cease supplying an existing customer
who manufactured derivatives of the raw material simply
because it had decided to start manufacturing the
derivative itself and wished to eliminate its former
customer from the market.

Similarly, in the United Brands(?’) judgment (para-
graph 182), the Court held that an undertaking in a
dominant position for the purpose of marketing a
product — which cashes in on the reputation of a brand
name known to and valued by customers — cannot
stop supplying a long standing customer who abides by
regular commercial practice, if the orders placed by that
customer are in no way out of the ordinary.

In two further cases involving goods or services covered
by intellectual property rights, the Court considered
whether refusal to supply constituted an abuse. In the
Volvo (28) judgment (paragraphs 8 and 9), the Court held
that ‘it was not an abuse of a dominant position for a
car manufacturer holding the registered designs for body
panels for its cars to refuse to license others to supply
replacement panels necessary for the repair of the cars.
[ ... ] It must however be noted that the exercise of an
exclusive right by the proprietor of a registered design
in respect of car body panels may be prohibited by
Article 86 if it involves, on the part of an undertaking
holding a dominant position, certain abusive conduct
such as the arbitrary refusal to supply spare parts to
independent repairers, the fixing of prices for spare parts
at an unfair level or a decision no longer to produce
spare parts for a particular model even though many
cars of that model are still in circulation, provided that
such conduct is liable to affect trade between Member
States’.

In the Magill judgment (2%) (paragraphs 49, 50 and 54)
cited above, the European Court of Justice declared that
refusal to grant a licence, even if it is the act of an
undertaking holding a dominant position, cannot in
itself constitute abuse of a dominant position. However,
the exercise of an exclusive right by a proprietor may, in

(68)

the appellants’ refusal to provide basic information by
relying on national copyright provisions thus prevented
the appearance of a new product, a comprehensive
weekly guide to television programmes, which the
appellants did not offer and for which there was a
potential consumer demand. Such refusal constitutes an
abuse under heading b of the second paragraph of
Article 86 of the Treaty. The Court therefore recognised
that in exceptional circumstances the exercise of an
exclusive right deriving from an intellectual copyright
may be abusive even in the absence of abusive additional
conduct when, inter alia, it prevents the appearance of a
new product.

In a subsequent case, Ladbroke, cited above (para-
graph 131), the Court of First Instance stated that the
refusal to supply the applicant could not fall within the
prohibition laid down by Article 86 unless it concerned
a product or service which was either essential for the
exercise of the activity in question, in that there was no
real or potential substitute, or was a new product
whose introduction might be prevented, despite specific,
constant and regular potential demand on the part of
consumers. This judgment makes clear that a refusal to
license may constitute an abuse not only when this
refusal prevents the introduction of a new product but
also when the product or service in question is essential
for the exercise of the activity in question.

In the Bronner judgment (paragraph 41) cited above, the
Court said that therefore, even if that case-law on the
exercise of the intellectual property right were applicable
to the exercise of any property right whatever, it would
still be necessary for the Magill judgement to be
effectively relied upon in order to plead the existence of
an abuse within the meaning of Article 86 of the Treaty
in a situation such as that which forms the subject
matter of the first question, not only that the refusal of
the service comprised in home delivery be likely to
eliminate all competition in the daily newspaper market
on the part of the person requesting the service and that
such refusal be incapable of being objectively justified,
but also that the service in itself be indispensable to
carrying on that person’s business, inasmuch as there is
no actual or potential substitute in existence for that
home-delivery scheme. [ .. ] Moreover, it does not
appear that there are any technical, legal or even
economic obstacles capable of making it impossible, or
even unreasonably difficult, for any other publisher of
daily newspapers to establish, alone or in cooperation
with other publishers, its own nationwide home-delivery
scheme and use it to distribute its own daily newspapers.

Therefore the criteria for the establishment of abuse
under Article 82 in cases relating to the exercise of a
property right, as further clarified by the Court in
Bronner, are whether:

— the refusal of access to the facility is likely to
eliminate all competition in the relevant market,



28.2.2002

Official Journal of the European Communities

L59/27

(71)

(72)

— such refusal is not capable of being objectively
justified, and

— the facility itself is indispensable to carrying on
business, inasmuch as there is no actual or potential
substitute in existence for that facility.

In the present case and following the above reasoning,
the Commission is required to assess whether the
1 860-brick or compatible structure is indispensable to
compete on the relevant market, that is to say whether
there is a realistic possibility for undertakings wishing to
offer regional sales data services in Germany to employ
— instead of the 1 860-brick or a compatible structure
— another structure which would not infringe IMS’
copyright.

Clearly the answer to this question depends on whether
there is a real possibility for customers of regional sales
data of buying data formatted in another structure. To
ascertain this, the Commission requested information
from first 20, then a further 90 pharmaceutical compani-
es. A total of 85 replies were received.

According to IMS the Commission’s initial market survey
was inadequate and no conclusions should be drawn
from it. In all, the 110 requests for information from the
Commission have yielded 85 replies. The responding
companies represent 56 % of total pharmaceutical sales
in Germany. The companies which responded to the
Commission’s inquiry contained a representative survey
both of pharmaceutical companies generally and cus-
tomers of regional sales data services, including almost
all of the largest companies and a sample of both small
and medium-sized firms.

In the present case, the Commission considers that the
following facts show clearly that the legal tests set out
above have been met.

The 1 860-brick structure — Role of the
working group, function as an industry stan-
dard, and economic dependence of the pharma-
ceutical companies

— Role of the working group

The German pharmaceutical industry has a long history
of involvement in the shaping of the brick structures
that have been used in Germany. A body entitled the
RPM Arbeitskreis (working group) was established in the
early 1970s by IMS for this purpose. The working group

tends to have around 15 members, elected by IMS’
customer base as a whole, and involves major pharma-
ceutical companies such as Bayer, Ciba-Geigy, Aventis
(Hoechst), Goedecke (Warner Lambert), Asta Medica,
Byk Gulden, Astra Zeneca, Hoffmann-La Roche, Klinge
Pharma, Merck, Pfizer and Boehringer Ingelheim. The
full working group usually meets twice a year, though it
has often established subgroups, or workshops, to
consider particular issues such as the subdivision of
existing bricks to create a more granular structure.
Minutes of the working group meetings and reports of
decisions taken through it were regularly circulated to
pharmaceutical companies in Germany.

IMS says that the working group “... essentially serves as
a vehicle for eliciting customer comments and sugges-
tions on a wide range of issues relevant to IMS Health's
data services offered in Germany’, and that it presented
fully developed new brick structures to certain customers
through the working group. NDC responds that the
brick structures were in fact created by the working

group.

In fact, the Commission’s investigation shows that the
working group played an extensive role in designing the
current structure. The origin of the current structure was
predominantly in the creation of the 1 845 structure
in 1993, since this is around 92 % similar to the
1 860 structure; IMS says that 142 changes were made
to the 1845 structure to create the 1 860 structure.
[Deleted business secret].

[Deleted business secret]

Testimony from third parties is explicit on this point.
Lilly considered that: IMS was independently very
capable of grouping standard parameters e.g. postal
codes, towns, number of pharmacist to define the
evolving bricks. However, more specific know-how (e.g.
patient travel routes, pool pharmacists, etc.) could only
be gained through the knowledge of pharmaceutical
sales reps. In my opinion, this was why IMS was
very wise to formalise their cooperation with the
pharmaceutical industry by sponsoring a work group’.
Klinge Pharma agrees with this analysis, and also refers
to the IMS letter of 8 October 1993 to customers.
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industry, or the members of the Arbeitskreis, co-
developed the 1 845 and 1 860 RPM structures ... The
detailed planning and development of the new structure
was done in collaboration with the pharmaceutical
companies because the field representatives of the
pharmaceutical companies had the necessary local
knowledge. The IMS employee specifically mentioned
that the field representatives of Glaxo Wellcome adjusted
certain segments in the Hamburg area ... IMS’ marketing
director from 1993 to 1995, now working for Gesdat,
states that ‘In these workshops, suggestions of IMS were
presented. IMS further provided maps and administrative
items. It was, however, the field representatives who
always had the final say concerning the exact definition
of the individual segments. This can be explained by the
fact that the field representatives had the necessary local
expertise to develop a reasonable and practical structure.’

Merck says that ‘it is true that IMS had already developed
its own suggestions for a segmentation of the federal
territory; however, these were, because they were
developed merely by looking at a map, for the most part
not useful to the pharmaceutical industry. ... In order to
be able to meaningfully divide the segments, one had to
know which physicians prescribed which medicines and
to which pharmacies the corresponding patients then
went with their prescriptions. ... This knowledge could,
however, only have been contributed by the field service
representatives ... Thus the creation of the new RPM
structure without the contribution of the field service
representatives would not have been possible at all.
‘The segments were determined, in part, in very time-
consuming discussions with massive participation of the
industry representatives. In the end, the entire RPM
structure was based on a consensus of participating field
service representatives of the pharmaceutical industry.
Their work results were then adopted by IMS as is’.

Fournier says that representatives of the pharmaceutical
companies, the elected members of the Arbeitkreis, co-
developed the 1845 and 1860 RPM structure. Leo
Pharma adds that it was fundamentally necessary for
IMS to have the detailed, local knowledge of the
field service representatives of multiple pharmaceutical
concerns as to the geographical details, streams of
prescriptions from doctor to pharmacy, proximity of
pharmacies to hospital, etc in order to establish the
segments in the 1845/1 860 structure. Without the
contributions of the pharmaceutical concerns, IMS
Health would have hardly been able to produce this
structure.

It is also clear that the pharmaceutical industry in
Germany invested considerable resources in ensuring
that the brick structure fully met their requirements. For
example, BPI, the German Association of pharmaceutical
companies, said that the pharmaceutical industry mass-
ively participated in the development of the 1 860 struc-
ture. Even smaller companies or companies not partici-
pating in the RPM Arbeitskreis gave their direct or indirect
input. Extensive further documentary evidence and

(84)

the 1845 structure, close forerunner to the 1 860
structure, make clear the extensive and crucial role
played by the pharmaceutical companies in this task. In
part because of this, the 1 860-brick structure appears
to be the optimum to be achieved and to correspond
exactly to the requirements of the pharmaceutical com-
panies. This in part explains their dependence, built up
over a long period, on this structure, the extremely high
disincentives they have to switch to a new one, and so the
impossibility for a regional sales data service formatted in
another structure to be able to compete.

The working group has played a significant role at other
times too. [Deleted business secret]

[Deleted business secret]

—  Function of the 1 860 brick structure as an industry
standard

According to information provided to the Commission,
the 1 860-brick structure functions as an industry
standard, in part because of the role played by the
firms in this industry in its creation. An overwhelming
majority of the pharmaceutical companies who replied
to the Commission’s information request pursuant to
Article 11 of Regulation 17 who purchase regional
sales reports (74 companies) consider the 1 860-brick
structure or compatible brick structures as an industry
standard or a ‘common language’. Nine companies had
differing or unclear views (3!). Three of these nine
considered that the 1 860 structure is a de facto industry
standard, for the sole reason that it is used by the
majority of pharmaceutical companies. Three of the
remaining six companies, although stating that they did
not consider the 1860 structure to be an industry
standard, said that they would nevertheless not switch
brick structures in order to receive regional sales data
from other service providers. The remaining three
companies, Robugen, Hermal and Berlin Chemie, are
small or medium-sized companies, the former two of
which specialise in making specific products: Robugen
makes camomile products; Hermal makes creams for
skin complaints. These companies make up only 4 % of
the companies which responded on this particular point.
They were also the only three firms who said that they
would be prepared to accept another brick structure. All
other pharmaceutical companies said that either they
could not change the current 1 860 structure or they
could not accept a new structure which would require
them to modify their current sales territories.
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are as follows: ‘the 1 860-brick structure is an industry
standard because all sorts of pharma data are available
from different suppliers on this basis’ (Yamanouchi); ‘To
our opinion a co-existence of non-compatible bricks
structures is out of possibility. Only one standard must
be available e.g. to avoid immense costs when switching
from one provider to another’ (Kreussler); ‘The 1 860-
brick structure is an industrial standard because of the
uniqueness of the reporting, the proven comparability
of the bricks and the long and frequent usage in the
industry’ (Schering); ‘I cannot imagine that several non-
compatible structures can co-exist. There must be a
standard to compare competitors, and own performance
of sales. Different structures would question the validity
of the data in the sales reports. Costs would be immense
to switch from one provider to another, so competition
would not exist’ (Fournier).

IMS however, argues that the 1 860-brick structure does
not bear any of the features of a proper industry
standard, that its use is not required by law, and that
30 % of German customers do not use it.

Whilst the Commission agrees that the 1 860-brick
structure is not required to be used by law, this structure
is a de facto industry standard as mentioned above
because the overwhelming majority of surveyed pharma-
ceutical companies would not change the current
1 860 structure or could not accept a new structure
which would require them to modify their current sales
territory. The 1 860-brick structure is a ‘common’
language for communicating information between all
players in the pharmaceutical industry, a fact which was
confirmed by the industry itself.

[Deleted business secret] The Frankfurt Court appeared to
agree with this conclusion when it stated in its judgment
of 16 November 2000 that ‘the structure of territory
division utilised by the plaintiff (IMS) became a current
standard for creating regional evaluations of German
drug industry; the customers of the plaintiff aligned their
distribution and IT structure with the territory structure
used by the plaintiff’.

IMS’ claim that around 30 % of German customers are
not using the industry standard is incorrect, since well
over [Deleted business secret] by value of regional sales
data services are sold by IMS in the brick structure. The
remaining [Deleted business secret] are supplied by AzyX

a structure whose compatibility with the 1 860-brick
structure has not yet been examined by the Frankfurt
Court.

— Economic dependence of the pharmaceutical com-
panies on the 1 860-brick structure

As the above information shows, the 1 860-brick struc-
ture, in part because of the role played by the working
group, has become an industry standard. The pharma-
ceutical companies have become ‘locked in’ to this
standard such that to switch away from it to buy sales
data formatted in a non-compatible structure, whilst
theoretically possible, would be a unviable economic
proposition. According to the information received,
the reasons why pharmaceutical companies could not
switch to using another brick structure are as follows.

— Comparability and compatibility of data

One of the reasons pharmaceutical companies purchase
regional sales data is to enable them to record sales of
particular drugs vis-a-vis those of their competitors, and
hence market shares, and to measure the performance
of their sales representatives. Both are vital competitive
parameters in the pharmaceutical market, and have to
be calculated for different time periods so as to allow
comparisons. Data for different time periods therefore
need to be comparable, and data in any new structure
would have to be converted to the 1 860 structure (or
vice versa) to ensure such comparability, at considerable
cost. Marketing campaigns and market research are
organised according to the data in this structure. Novo
Nordisk considered that any data that has to be com-
pared is compiled and collated under the 1 860- or
2 847-brick structures.

Ensuring data comparability over time when changing
between the structures of two different companies
presents more problems than did past changes to the
prevailing IMS structure. Those changes, as mentioned
earlier, usually involved original bricks being subdivided
into smaller ones. In these cases the sum of relevant new
smaller bricks could be compared with the original
larger one, making comparability very easy. Other
changes to the structure tended to be quite small, for
example the move from 1 845 to 1 860 bricks. The fact
that the data were from the same company (IMS)
also made comparability easier, because the data were
formatted in the same way.
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compatibility presents no difficulties since wholesalers
keep at least two years’ back data. [Deleted business secret]

As far as the first part of IMS” argument is concerned, it
appears that at least some wholesalers keep only 15 to
18 months’ back data at pharmacy level, which is the
necessary level of detail to allow aggregation according
to a completely new structure. Gesdat stated that for the
three wholesalers represented by Gesdat, the raw data
are stored since 1999 and are destroyed after 15 or
18 months. However this might be unique and other
wholesalers might possibly only store data in the
structures already delivered. The fact that at least three
of the 16 wholesalers in Germany keep data for only
this length of time means that no census of sales data is
possible, and back data, if not complete, are close to
worthless because pharmaceutical companies require
comprehensive data coverage of German pharmaceutical
sales and anything else is unacceptable to them.

Whilst two years’ back data is perceived to be the
minimum required by pharmaceutical companies (mini-
mum for back data is a two-year period (Medac)), a
longer period is needed for specific applications or
purposes: 28 months (is needed) for calculating the
commission (Wyeth Pharma), five years’ sales (back) data
is optimal (Zambon); we at least need last year’s data,
better last five years (Essex Pharma), for general targeting
and analysis application, two to three years’ back data is
generally enough. However for statistically relevant
methods for measuring the impact of spending, etc.
five years might in some cases be appropriate (Lilly);
depending on the analysis, varying amounts of back data
are required. Usually two to five years (32). (Schaper &
Briimmer); market shares development for 36 months
[is needed] (Takeda); the data are required for approximately
three years (MSD); we use backdate for two years, if
possible also three years to show long-term develop-
ments and calculate capture rates (Novo Nordisk); it
would be favourable to have the data for the same period
as the product is under promotion by representatives.
Therefore the period is currently between one-and-a-half
and three years (Bayer); we need comparable back
data for at least three years for market research and
calculation of incentives (33) (Novartis); we need the back
data at least for the last three years (Verla Pharm); for
our planning and sales territory development we need
three years’ back data (>4) (Pohl Boskamp); we need back
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development of sales in the bricks (Solvay); three years
will be enough (Galderma).

Krewel also stated that a change of the structure
would, however, have the substantial disadvantage of
not allowing a comparison of data to those from
previous years. Sales developments could therefore not
be tracked anymore. Dermapharm indicated that a
change to another structure is financially and time-wise
hard to imagine, for such a change would mean the
complete restructuring of the entire marketing and field
services areas of our company. A further considerable
disadvantage would be that a comparison to data of
previous years would not be possible any more. But these
historical data are absolutely necessary to determine sales
developments, evaluation of marketing actions and
payment of commissions. Schering said that because of
the comparability of the data it is absolutely necessary to
have all regional data available in the same geographical
structure.

The Commission’s investigation in this area therefore
shows that pharmaceutical companies often demand
older back data than potential new providers of regional
data services can provide. This is another important
current disincentive for pharmaceutical companies to
demand data formatted in a brick structure other than
the 1 860 structure.

There is also the issue of compatibility of regional sales
data with other data and other software products. With
respect to data, pharmaceutical companies buy data
other than that on regional sales in the 1 860 structure,
such as prescription data, socioeconomic information,
location of doctors, etc. and integrate it with sales data
for further analysis. Hence a change in structure would
mean changing the format requested for the other
information, or converting the data in-house.

It is particularly important to have prescription data in
a compatible structure, since it is commonly accepted
that both forms of data are needed to correct for the
measurement problems caused by customers receiving
prescriptions in one brick but purchasing drugs in
another brick. [Deleted business secret] Merck indicated
during the oral hearing that in any case it is absolutely
vital that prescription data are delivered in a structure
derived from 1 860 or compatible to. DuPont Pharma
said that if not (compatible) no clear performance
measurement can be achieved. Galderma stated that
only with the same structure can you compare the
effectiveness and development of your salesmen and the
effectiveness of the marketing activities. Lichtenstein
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Pharmazeutica indicated that for the analysis of differ-
ences of sales and prescriptions it is necessary to
have identical structures for regional sales data and
prescription data. Servier also explained that the (pre-
scription and sales) data are only of value if they are
comparable. AzyX considered that: ‘Both data are used
to measure the success of field force work. If they were
not compatible, one of the two could simply not fit the
sales territory alignment of the company. Also, one of
the main purposes of buying both data, prescription and
sales, is to measure the effect of the so-called travelling
prescription. This would become impossible if the
structures were different. NDC considered that: ‘If
prescription and sales structures were not compatible, it
would not be possible to measure the relationship of
prescriptions written with the stocking of the product in
the pharmacy. In addition it would not be possible to
determine where and how many prescriptions travel
from one sales territory to another when patients don’t
fill their prescriptions in the same local [area] as their
doctor is located.’

[Deleted business secret] Moreover IMS states that any
third party that developed a different brick structure
could offer the same data in its brick structure format.
The Commission’s investigation shows that in fact
around 44 % of pharmaceutical companies do purchase
such data, which is a significant proportion. One reason
for the difference in these two figures might be that IMS
is only one of many providers of data formatted in the
1 860-brick structure and considers that these data are
largely incidental to its principal data services offerings
and customers’ requirements. In effect, other specialised
address or map providers such as Pan Address
Direktmarketing, Easy map, or systems like regio
graph 5.0 are widely used by pharmaceutical companies
for mailing activities or mapping purposes. In this
context, Schering stated that all data like number of
doctors, pharmacies, inhabitants by sex, square kilo-
metres of the brick, etc. has to be in the format of the
1 860 structure. Hoffmann-LaRoche also buys sociode-
mographic, purchasing power and targeting group selec-
tion data and maps from different providers.

According to the Commission’s investigation, many
companies in fact use other sorts of data in this structure,
which they consider are essential to allow meaningful
analysis of regional sales data reports. Pharmaceutical
companies naturally need this data in a format compat-
ible with the 1860 structure. In this respect, BPI,
the German association of pharmaceutical companies
indicated that receiving sales data in a different regional
structure would cut us off from any other relevant data
which are needed to complement the sales data, and
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which are all available in the 1860 structure only.
Especially for smaller pharmaceutical companies it is
impossible to finance all data suppliers to switch to
another structure imposed by a new supplier of sales
data. It follows that pharmaceutical companies could
only consider switching structures if these other data
were also available in this new structure. Whilst it would
technically be possible for all this other data to be
provided in another format, the costs which would have
to be imposed on any pharmaceutical companies which
demanded this other data in something other than the
industry standard structure would be so high as to put
those companies at a clear competitive disadvantage.

In terms of software, as explained at recital 26 above,
third-party software providers also deliver products in
the 1 860-brick structure amongst which P & P software,
IDV, ISS, DHM, GFD, GfK, Easycom. An example of
such software is that used to make sales territory
alignments, which allows the assignation of postcodes
or bricks to a sales representative. The software is pre-
loaded with the sales potential and doctor counts for
each postcode or brick, and as postcodes or bricks are
added or subtracted from a sales territory, the software
calculates the cumulative sales and doctor counts for
that territory. As Zambon, a pharmaceutical company
indicated, all related information (i.e. address data etc)
are somewhat linked to this (1 860/3 000) regional
structures and Zambon would not change brick structure
because it would lose compatibility to the pharma world.
More than half of the companies contacted transfer the
regional sales data to marketing analysis or software
companies.

On this point, IMS argues that the other regional data
service providers (AzyX and NDC) would be able to give
access to their structures to the software providers in
order to develop new software compatible with their
brick structures. However, whether this is technically
possible is beside the point, for the same reasons as
given above with respect to the provision of data in a
non-1 860 compatible structure. Moreover, pharmaceu-
tical companies departing from the established standard
for regional sales data would have to financially support
the creation of other software to allow the analysis and
use of this data, which again represents an important
disincentive to demanding data in a different brick
structures.
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Pharmaceutical companies consider this issue as an
important one, as the following comments show. Lilly
explained that the historical 1 860-brick structure is
used internally by most (if not all) pharmaceutical
companies for defining sales rep territories, etc. More-
over, all market research and software vendors who
specialise in the pharmaceutical industry have had free
access to this standard structure. If the structure differs
from company to company, vendors (e.g. software and
market research) will have great difficulties to create
standard products. This may hinder innovation. Janssen-
Cilag indicated that all available external data are also
based on the 1 860-brick structure.

— Change of sales territories: loss of relationship
between the sales representative and the doctors

Contrary to other sectors where the orders are taken
directly, the sales representative of pharmaceutical prod-
ucts can only recommend the prescription of a product.
His/her success at marketing a product is therefore
strongly dependent on establishing a good relationship
with doctors, and sustaining it for a long period.
Evidence suggests that such relationships take a period
of time to develop. Novo Nordisk explained the import-
ance of this relationship: ‘the main reason for keeping
the structures as they are is that a change will have
negative effects on our customer relationship manage-
ment. In our business areas, it is very important to foster
the relationship to our customers. [ .. ] A lot of
customers will be visited by other sales representatives
and a lot of well-developed close relationships will be
destroyed.’ Pharmacia also stated that ‘each restructuring
of sales force destroys customers’ relationships with our
reps, which means that we would lose a significant
number of sales at the end of the day. Novartis
considered that the loss of the relationship between sales
representatives and prescribing doctors would have a
very significant negative effect on sales. Without a
relationship that has been developed and nurtured over
time, a sales representative will often simply not be
heard by busy doctors, particularly those who are already
visited several times a day by other sales representatives.
Novartis added that it sometimes took several years to
develop a relationship that translated into good sales
performance.

If regional sales data were supplied in a structure which
was not compatible with the 1 860 structure, this would
necessitate significant changes in the territories allocated
to sales representatives by their pharmaceutical com-
panies. [Deleted business secret] BPI the German associ-
ation of pharmaceutical companies stated that using any
other structure would result in a mandatory significant
realignment. Essex Pharma GmbH in its reply of 26 Janu-
ary 2001 indicated that this would change the territorial
responsibility of the representatives. The result would
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be inefficiencies due to organisational reason on the
representative’s side as well as in administration. In the
same way, Lilly Deutschland noted that the major cost
would be disruption in our sales organisation as our
territories are designed using the brick structure. Essex
explained in its reply that the costs of technically
changing the structure are estimated to be minor
compared to the financial impact of the major competi-
tive disadvantage described above (changing the terri-
torial responsibility of the representatives).

A study (>°) made by I + G, a consultancy company
specialised in the pharmaceutical sector based on a
sample of practitioners shows that continuous contacts
with a sales representative is one of the most important
conditions, out of 77 performance parameters tested,
for customer retention.

IMS consider that the adverse effect of switching on the
sales representative and doctor relationship is overstated,
mainly for three reasons: first pharmaceutical companies
frequently change the structure of their sales force on
their own initiative, second even a significant change to
a brick structure will only affect relationships at the
periphery of each sales representatives’ territory and
third the closeness of the relationships is exaggerated.

On the first aspect, comments received from the request
for information gave a different picture. Bastian said that
no modification occurred within the 10 last years; Bayer
said that sales territories are very seldom modified, in
general only in case of a bigger restructuring. AstraZene-
ca said that so far as possible we try to make no changes
and Dr Kade said that the sales territories are changed
very seldom. Moreover, a company acquisition or a
launch of a new pharmaceutical product represents a
much better justification for losses of sales representati-
ve[doctor relationships than a modification resulting
from a new brick structure, because of the important
underlying business reasons for this move. Schering said
modification in these cases is an investment in the
future and follows the strategic business development.
Therefore disruptions in doctor/sales rep relationship are
justifiable and inevitable. Hoffmann La Roche considered
that in the case of a merger or acquisition a restructuring
is inevitable and must be accepted. A restructuring
through a change in data provider is hardly acceptable,
since apart from the technical modification costs the
losses through the destruction of relationships are
incalculable (3). Lilly said that: modifying sales territories
are only done if absolutely necessary, Essex we avoid
changes to our structure due to the enormous effort
involved.
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On the second aspect of IMS’ argument, it appears likely
that it would probably be possible for pharmaceutical
companies, especially those with small sales forces
whose sales territories are correspondingly large, to add
the bricks of a new structure together so as to largely
recreate the original territories. IMS says that if a
number of large, small and medium-sized companies
had switched to the 2201 structure developed by NDC,
even the largest of the companies with the smallest sales
territories would lose under 3 % of doctor/sales rep
relationships. NDC has not responded to this argument.
The Commission considers that even if the IMS figures
were correct (many in the pharmaceutical industry doubt
this). [Deleted business secret], this still constitutes a non-
negligible loss of relationships which pharmaceutical
companies would be very reluctant to accept because it
would be a loss incurred without a sound business
justification. This is so especially if key specialists or
doctors who are very eminent in a particular field are to
be covered by a new sales representative.

On the third aspect, the pharmaceutical companies
attach great importance to the relationship between a
doctor and a sales representative, which is one of the
few means to promote a drug. According to the law on
advertising in the healthcare system (%7), products that
are available only on prescription can be advertised
solely to doctors, dentists, veterinarians or pharmacists.
That explains why the work of the sales reps is so
important. BPI the German association of pharmaceuti-
cal companies stated relationships between medical
doctors and reps [ ... ] are the main asset a pharmaceutical
company has. Apogepha for instance explained that any
change of doctor/sales representative relationship is a
threat to the business regardless of the reason, TAD
stated that changes in brick structure should be reduced
to a minimum to avoid disrupting the relationship
between doctor and sales rep, Yamanouchi pharma
said ‘the relationship doctor representative is such an
important capital that we try to avoid changes if
possible’, Lilly stated that maintaining stable relation-
ships between the physician and sales rep are top
priority. Medac said ‘every disruption of the relationship
between customers and sales reps has big disadvantages
for our company. Therefore we hesitate to modify
regional structure if it is possible’.

Consequently, the Commission considers that the loss of
relationships between doctors and sales representatives
which would be the inevitable result of a change to a
brick structure which was incompatible with the 1 860-
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brick structure would act as a important disincentive for
certain pharmaceutical companies to make such a
change.

— Change of sales territories: modification of the
working contracts

The sales territory is defined as the aggregation of a
number of bricks. This territory may be indicated in the
working contract between the company and the sales
representative, in which case a change of structure would
require a modification of the working contract. This
procedure would be another disincentive to switch brick
structure. Moreover, such changes would be subject to a
procedure of ‘co-determination’. According to German
employment law (‘Betriebsverfassungsgesetz’), the co-deter-
mination procedure is compulsory when the working
conditions change (Articles 87, 98 and 91 of this law).
That would mean that the elected workers’ council must
participate in the decision-making process. In case of
disagreement, a conciliation council has the last word.

Many pharmaceutical companies perceive this to be a
problem. One indicated that the brick structure consti-
tutes the basis for negotiations with the company advisor
especially regarding assessment and bonus rules for field
service employees. Gsk (GlaxoWellcome SmithKline
Beecham) also mentioned the high risk of not reaching
agreement with the workers’ council if the brick structure
were to change. Klinge Pharma considered that if it
switched from using the 1 860-brick structure to using
a novel segmentation, it would experience severe prob-
lems with its workers’ council, because in the employ-
ment contract of sales representatives the place of
employment is defined by reference to sales in their
territories (which are an aggregate of a number of
bricks). Another pharmaceutical company stated ‘the
territorial structure of our field service is based on
2 847 segments (RPM 3 000). If we were not allowed to
use this structure anymore due to a change to a
competitor, this would have considerable organisational
and financial consequences’.

IMS stated in its comments that employment law issues
and procedures are not determinative. IMS consider
that the working contracts typically describe the sales
territories in broad geographic terms. IMS is right with
respect to certain pharmaceutical companies, where the
sales territories in the working contract are defined very
broadly with a mention only of a region. But for almost
half of the companies who gave information to the
Commission on this point, the sales territories are
effectively defined as a list of brick codes. Any change of
the brick structure would therefore pose for them the
problems referred to above.
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—  Costs of modifying software and applications which existing RPM and the involved territorial structure would
use the 1 860-brick structure destroy the established and very developed existing
contacts to our customers. This leads to unforeseeable
and therefore unacceptable losses for our company’.
(118) NDC stated that under a change of structure ‘Manufac-
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turers would incur the cost of redoing all the analytical
work supporting their compensation plan, restructuring
their territory alignments, embedding the alternative
structure into their sales force automation systems and
the extensive training and explanation of the change’.
They further claim that pharmaceutical companies esti-
mate conversion costs at between DEM 200 000 and
400 000. This is corroborated by a number of com-
panies.

IMS stated in its comments that there is no clear evidence
from customers’ responses that the cost of switching to
an alternative brick structure form a material barrier.
The responses are characterised as inconclusive or
unreliable. The Commission is aware that a certain
number of pharmaceutical companies were unable to
estimate switching costs. Evaluation of additional direct
costs appears to be difficult for the companies contacted.
Mentioned direct costs vary from DEM 40 000 to
DEM 1,85 million, ie. around 30 % of the annual
budget for regional sales data for a large pharmaceutical
company. For small and medium-size companies, the
costs represent from 25 % to more than 100 % of the
annual budget for regional sales data.

Another pharmaceutical company indicated that ‘other
structures, even if they are acceptable for reasons of
confidentiality, entail high investment, both in financial
terms and in terms of the work involved'’. A further firm
said ‘a different RPM structure would have considerable
financial and organisational consequences for our com-
pany. In addition to the pure costs of the rearrangement
for the computer application within the office and the
field work and the organisational efforts related thereto,
there would be the necessary structural adjustments
concerning the existing field service structures [ ... ]
These might cause the loss of established customer
relations, and would surely first have to be arranged
with the workers’ council’. In its reply, MSD Sharp &
Dohme stated ‘our sale force as well as the entire
reporting system and other data available on the market
are based on this structure. [ ... ] Specification of costs is
not possible. However, both the expenses and timely
efforts are extremely high. There would be a need to
create a new sales force structure and for a complete
internal redesign of data and systems’.

Another pharmaceutical manufacturer considered that
‘a change of the existing RPM structure, which has been
developed by the pharmaceutical industry and which
represents the basis of our territorial and therefore field
service structure, will involve considerable expenditure
and time for [..]. At the same time, a change of the
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IMS stated in its comments that the Commission did not
properly survey those companies that seem best placed
to comment on switching costs: NDC's and AzyX's
customers. According to IMS AzyX and NDC have
approximately 61 customers and only 28 of these
companies were surveyed. In order to have a fair view
from customers, the Commission surveyed customers
from the three services providers. The Commission used
a large sample of customers of each provider customer
base and does not claim to have surveyed the whole
industry. Nevertheless, even according to IMS’ figures,
the Commission surveyed 46 % of AzyX’s and NDC’s
customers, which is sufficient to draw statistically sound
conclusions. Therefore the Commission considers that
the costs of modifying internal applications which are at
present wholly dependent on the 1 860-brick structure
are significant and represent a significant disincentive to
switching brick structures.

The conclusion of this part of the legal assessment,
therefore, is that the role played by the working group
has contributed significantly to the present situation in
which the 1 860-brick structure is a de facto industry
standard and is acknowledged to be so by almost all
pharmaceutical companies. This in turn means that the
costs, competitive disadvantages and other problems
cited above which pharmaceutical companies would
incur if they were to switch from this structure to
buy regional sales data services formatted in another
structure would be unacceptably high, so creating a very
significant obstacle to their doing so.

7.3.2.  No likelihood of competitors creating an alter-

native structure

To investigate further the alleged indispensability of
the 1 860-brick structure, the Commission considered
whether there were technical and legal constraints
which at least make it unreasonably difficult for other
undertakings to create another structure in which
regional data services could be formatted and marketed
in Germany.

The lack of such constraints was influential in the Court’s
judgment on Bronner (paragraph 44) in coming to the
conclusion that access to a newspaper home-delivery
scheme was not indispensable to carrying on business:
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‘Moreover, it does not appear that there are any technical,
legal or even economic obstacles capable of making it
impossible, or even unreasonably difficult, for any other
publisher of daily newspapers to establish, alone or in
cooperation with other publishers, its own nationwide
home-delivery scheme and use it to distribute its own
daily newspapers.’

IMS argues that the brick structure is not indispensable
because the information needed to create a brick struc-
ture is publicly available and there are a very large
number of potential brick structures which can be
created. IMS considers that a new structure could
therefore not be a ‘real or potential substitute’ for the
1 860 structure within the meaning of the phrase used
by the Court of First Instance in the Ladbroke case
(paragraph 131). IMS further argues that the test for an
essential facility is whether it is impossible for competi-
tors to duplicate and does not depend on individual,
subjective or evolving attitudes of customers.

The Commission agrees with IMS that the information
needed to construct a brick structure is publicly available,
and that without taking into account existing constraints
affecting brick structure creation there are in theory
many possible structures. However, competitors have
no choice but to take into account these constraints if
they wish to produce a useful structure. Respecting
constraints necessarily means that the possibilities for
creating a new structure are very limited, for technical
(need to respect postcode boundaries and other objective
constraints) and legal reasons (compliance with data
protection law, need to avoid infringing IMS’ copyright),
as will be shown below.

[Deleted business secret] In this context it is useful to quote
the Frankfurt Court judgment of 16 November 2000,
which noted that (emphasis added): ‘Defendants initially
attempted to distribute their pharmaceutical information
based on a subdivision of the territory of the German
Federal Republic into 2 201 segments. However numer-
ous conferences between defendants and potential cli-
ents proved that data material prepared in this manner
would be hardly marketable because it would not
correspond to the territory division into the normal
1 860 segments’.

The Commission cannot agree with IMS’ comments on
the admissibility of the customers in the finding that the
1 860 structure is indispensable. The pharmaceutical
companies, as users of data in brick structures, are well
placed to know, for example, whether or not the 1 860-
brick structure functions as an industry standard. They
can also comment authoritatively on the likely costs of
switching from this structure to another structure.
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To give the views of customers no weight in these
proceedings would have been to consider the question
of whether the structure was indispensable only from
the perspective of the possibilities for creating any new
brick structure, without regard to whether or not it was
at all possible to use that structure to compete on the
relevant market (38) (39).

7.3.2.1. Lack of options available to potential sup-

pliers of regional sales data services

It is important to consider whether, starting from
nothing, potential suppliers of regional sales data ser-
vices could in fact develop alternative structures. Evi-
dence for this perception is provided by the outcome of
a meeting of 15 March organised by AzyX, which
concluded, inter alia, that: ‘From a legal standpoint, IMS
would again attack each structure which could only
halfway reconstruct the 1 860 structure. For this reason,
unless deliberate nonsense was produced, even a new
structure could not fulfil the purpose of legal certainty.”

Most of the parameters used in building the structure
are in the public domain and fixed (postcode areas,
location of pharmacies and doctors, sociodemographic
data, topology, territory able to be covered by sales
representatives in a day, and so on), as noted above. The
choice of boundaries between bricks depends greatly on
these objective parameters, and so limits the choices
available to would-be structure creators. ‘Common sense’
also limits the options available. There are many possible
structures which could be created but which would not
represent viable segmentations for the presentation of
regional sales data, because they could not be usefully
employed by customers.

— Administrative boundaries are a significant techni-
cal constraint in the creation of a new structure

The 1 860 structure relies significantly on postcodes.
Around 500 of the bricks in the 1860 structure
are identical with a single postcode area. For around
1 100 further bricks, there is no other scientific choice
as to which postcodes to combine than the one IMS and
the RPM workgroup have made (AzyX), and ‘1 100 seg-
ments which combine two or more postcodes in a
way unambiguously defined by the geographic and
demographic nature of the area (Gesdat).” The Com-
mission considers that the clear importance of using
postcode areas limits the choices available to potential
designers of new brick structures.
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strong reasons for using postcodes as the basis for a
structure. Other data with which pharmaceutical sales
data is integrated is provided in this format; it appears the
only practical way to allocate doctors and pharmacies to
particular bricks; and postcodes also appear to be the
‘natural’ basis for brick structures, as seen in the decisions
of non-European countries to use them as the basis for
a structure (see recital 153) in the absence of the data
protection legislation which exists in the EU.

Gesdat said that some wholesalers are capable of
delivering data according to another criterion, others
not. The only other criterion which could be used to
locate a pharmacy is the address but it is technically
more difficult and not reliable as the addresses are
written in different ways in different regions of Germany.
Also, there is not a unique identification code for a
pharmacy, so the wholesaler has to have a straightfor-
ward method to allocate a new pharmacy without a
need to refer to the provider. The postcode is very useful
as it is an obvious and accurate way of allocating a
pharmacy to a brick.

AzyX said that postcodes are mandatory. If for no other
reason, then because wholesalers have postcodes as the
only practical criteria that enables them to allocate their
sales figures to a territory structure ie., a structure not
respecting postcodes could simply not be handled by
most wholesalers, thus no data could be acquired.
Using postcodes as building blocks requires to provide
wholesalers with a bridge file that specifies which
postcode belongs to which brick, and to agree that the
sales to each pharmacy in this postcode are allocated to
the respective brick.

Alternatively, at least in theory, wholesalers could be
provided with a file which lists all 21 600 pharmacies
and allocates them individually to bricks. In practise,
however, this would always fail, because:

(a) even the slightest difference in spelling would make
the allocation not work, as the computer system
would no longer recognise the pharmacy (such
spelling differences are the rule, not the exception
— wholesalers might even use the name of the
pharmacist instead of the name of the pharmacy in
their address file etc.);

(b) any new pharmacy andf/or pharmacy changing
address would have to be manually allocated, which
in practise is impossible to manage.

(136) NDC noted that ‘Any new structure not based on the

German postcodes would be completely incompatible
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with other, publicly available software, such as socio-
economic survey data, which are used by pharmaceutical
companies in marketing and drug-use analyses conduc-
ted by the pharmaceutical companies. Thus, a company
that chose to use the new structure would be unable to
do such analyses and be at a serious competitive
disadvantage’. NDC added that ‘It would be necessary to
demonstrate to the [pharmaceutical product] manufac-
turer why the non-postcode methodology is superior in
order to gain their buy-in and conversion, which is
highly unlikely.’

The Commission also considers that there are strong
arguments for the necessity for brick structures to
respect the boundaries of the 440 German Kreise (coun-
ties), as alleged by NDC and AzyX. They referred to the
fact that public prescribing and dispensing policies are
set on a Kreis basis, and so sales data for any brick which
crossed a Kreis border might not be able to be associated
with one prescription and dispensing policy. This means
that sales data might not give an accurate picture of the
popularity of a drug or the success of a sales representa-
tive in marketing it. AzyX added that: ‘Kreis boundaries
are also mandatory, mainly because a regional structure
also needs to meet the territories of doctor associations.
Those territories are organised around Kreis boundaries’.
It is noteworthy that German Ldnder boundaries, which
are also obvious administrative regions to use in the
construction of a structure, are made up of Kreis
boundaries.

Data protection law imposes further constraints on
creation of a second structure

NDC argues in its submission that the German data
protection law would be violated by the creation of a
second brick structure, because it would be possible to
compare data in this structure with that in the 2 847 and
1 860 structures so as to identify information about
individual pharmacies. IMS considers that this is only a
theoretical possibility, because no party would have a
commercial reason to carry out this comparison work,
and it would involve disproportionate effort.

However, some industry players have a different view.
Merck considered that ‘The fact that is de facto imposs-
ible to come up with a different sales data structure
which is still compatible to the prescription data struc-
ture has been proven at the occasion of the recent switch
from 1845 to 1860 segments’. Even though 93 %
of all segments remained completely untouched, the
pharmacy coding centres refused to deliver back data for
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1999 on 1 860-brick structure. As 1999 data were
delivered on 1 845 segments, single doctors would have
been identifiable. Similarly, the workshop held on
15 March of various pharmaceutical companies, data
providers, wholesalers, etc. concluded that the coding
centres and wholesalers pointed out that they could not
deliver in very different structures for data protection
reasons, unless the delivery to IMS was stopped (which
they could in practise not do for economical and
contractual reasons).

IMS further claims, in response to NDC'’s argument, that
there is no evidence that competing brick structures in
other EU Member States, where the same data protection
rules exist as in Germany, have run into data privacy
problems. IMS further argues that NDC’s 4 000-brick
structure in Germany did not run into these data privacy
problems.

The Commission’s investigations suggest however that
there is support within the pharmaceutical industry for
the view that data protection law does impose real
constraints on the construction of a second brick
structure. Gesdat says that: ‘As there are around
21 000 pharmacies in Germany and around 3 000 seg-
ments in the input structure, it means that there are
seven pharmacies per segment. If three very different
brick structures were to coexist, it would be easy only
by deduction to identify the sales of a specific pharmacy.
In Germany, a pharmacy is owned by a pharmacist (an
individual) who cannot be the owner of another one. It
would be then very easy to deduct from the sales of a
specific pharmacy the income of the pharmacist in
violation of the data privacy protection law. If three very
different brick structures were to coexist, each time a
pharmacy were to close or open, the wholesaler would
have to check that there is no violation of the data
privacy law. One of the three brick structures would
have to be amended but which one? Mr Hirth thinks that
the same issue would arise with two brick structures’.

On balance, and in the context of these interim measures
proceedings, the Commission considers that there is a
probability that German data protection laws do impose
certain constraints on the construction of a second
structure in Germany. [Deleted business secret] Given the
limited options available to would-be creators of a new
brick structure, this assumption is questionable. IMS also
refers to the lack of analogous problems in other EU
countries and with NDC’s earlier structure. However,
this lack of problems can be explained by the fact that
brick structures in other countries are compatible with
each other, so that, provided neither structure itself
breaches data protection law, combining the data in two
structures would not do so either.

7.3.2.2. Legal uncertainty around selling data in a

new structure

As mentioned above in recital 29, the Frankfurt Court
judgment of 28 December 2000 gave an injunction
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preventing the selling of data in both the 2 847 and
1 860 segments and any other number of segments so
far as it constitutes a derivative from RPM 1 860. The
Court did not define precisely what it would consider to
be derivatives, and no clarification is likely for around
three years. Pharmaceutical companies are aware of this
uncertainty, having been warned by IMS not to infringe
its copyright, and would be sceptical about the legality
of any new structure which competitors of IMS might
use to format a new regional sales data service.

There is evidence that IMS is likely to exploit this
uncertainty by mounting a legal challenge for copyright
infringement against any other regional data services
product which uses a structure which is similar to the
1 860-brick structure, or to any company which receives
data in such a structure. According to a recent example,
the similarity to the 1 860-brick structure would not
need to be great in order that IMS would mount such a
challenge. AzyX noted as follows:

‘It is to be noted that IMS attacked AzyX legally in Germany
on the basis of a delivery to a client Ribosepharm. This client
received data in a segmentation with 2 793 bricks. AzyX has
never before and never after produced data in this segmentation.
The segmentation was deliberately constructed to be NOT
compatible to 1 860 (even though this is almost impossible
to avoid if a base structure is — as the AzyX base
structure — based on postcodes). The underlying reason AzyX
constructed a structure like this was the suspicion that this
client would collaborate with IMS. Indeed IMS then received
this delivery and attacked AzyX, claiming that even if it was
not compatible to 1 860 in parts, it was equal enough
(because of the postcode base) to be considered derived from
1 860. In conclusion, it can be expected that IMS will attack
any new structure that is not deliberate nonsense (i.e. any
structure which is based on postcodes and which follows
common scientific sense).’

It is clear from the above that structures which are
similar (where this term is broadly defined) to the 1 860-
brick structure will be perceived by pharmaceutical
companies as being legally questionable and so not
marketable. This means that any new brick structure
would have to be very significantly different from the
1 860 structure in order that it could be perceived as
not carrying any legal risk. However, as noted above, a
number of objective constraints limit very severely the
possibilities to create such a different structure.
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7.3.2.3. Attempts to create new structures

The experience of AzyX in attempting to create a new
brick structure is instructive. It tried two approaches:
using university academics and consultants to devise a
new structure using scientific principles, and getting
AzyX staff to group segments together taking account
of ‘common-sense’ industry rules (the use of postcodes,
administrative regions, doctors’ associations’ areas,
health insurance schemes, geographic features, sociode-
mographic factors, etc.)

The structures resulting from these two approaches were
similar to each other and to the 2 847-brick structure.
In AzyX's view, there were only realistic alternative
choices available with respect to the creation of around
100 to 150 bricks. The remainder was determined by
criteria which would have to be adhered to if the
structure were to stand a reasonable chance of being
attractive to the pharmaceutical industry. This suggests
a very low ‘margin of creativity’ of around 3 to 5 %.
According to Merck Sharp Dohme, if one were to create
a brick structure which was useful and well suited to the
needs of the industry, one would inevitably arrive at a
segmentation very similar to the 1 860-brick structure.
Both NDC and AzyX found after creating their brick
structures that only in a small number of cases could
these bricks not be aggregated to form the 1 860 struc-
ture.

The fact that both structures had around 3 000 segments
is also instructive. The granularity of the structure
cannot be decided arbitrarily, due to several objective
constraints. First, German data protection law requires
at least three pharmacies to be grouped together, and
changes in pharmacy locations means that the minimum
needs to be higher — the working group agreed on
five. There are approximately 22 000 pharmacies in
Germany, so 4 400 bricks is the maximum number
available. Second, bricks have to be large enough to
address the problem of ‘travelling prescriptions’, where
a doctor prescribing a drug is located in a different brick
to the pharmacy dispensing it. This situation distorts
companies’ attempts to measure the effectiveness of
their sales force because a sale resulting from the work
of the sales representative for brick A will be recorded
in brick B and so credited to another representative. In
practice it appears that this phenomenon increases
markedly if more than 2 000 segments are used.

(149) On 15 March 2001, AzyX instigated an initiative to find

out whether it was possible to develop and establish a
new brick structure on the basis of cooperation between
all market players: pharmaceutical companies, whole-
salers, pharmacy coding centres, software companies
who process sales data for the pharmaceutical industry,
providers of prescription data, providers of regional
sales data services, scientific consultants specialised
in regional structure development and lawyers. AzyX
describes the outcome as follows:

Tt became clear already during this first kick-off meeting
that there is (unfortunately) no way to develop a new
industry standard structure.

(@) When reviewing the different factors to be taken
into account for each reasonable structure (e.g.
doctor and pharmacy addresses, administrative
borders, sociodemographic data, etc.) and the dif-
ferent possible scientific methodologies, it became
clear that the result of the development would be
quite similar to the IMS structure.

(b) When reviewing the areas where differences to the
IMS structure were possible without producing
nonsense, the pharmaceutical industry pointed out
that the choice between these options was already
made within the RPM working groups, and that
they would not accept other choices against better
knowledge now.

(c) The coding centres and wholesalers pointed out
that they could not deliver in very different struc-
tures for data protection reasons, unless the delivery
to IMS was stopped (which they could in practice
not do for economical and contractual reasons).

(d) A base structure with approximately 3 000 seg-
ments (+ 300 to 500) would be the request of the
industry. However, with such a fine segmentation,
whether equal to the IMS 2 847 structure or not, it
would be practically impossible to avoid that most
of the 1 860 structure could be reconstructed by
adding segments of the new structure together. The
finer (more segments) a base structure were, the
more difficult it would be to avoid compatibility to
the 1 860 structure.’

(150) This meeting was followed by a letter from 17 pharma-

ceutical companies (*0) asking IMS to licence the 1 860-
brick structure to anyone in the industry who asks for
it, in order to allow competition in the market.
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IMS states that it has developed three different structures
in Germany over the years and that NDC and AzyX
claim to offer or to have developed new brick structures
in Germany.

The Commission considers that the creation of a new
structure by IMS in the past, whether by subdividing
existing segments or taking account of changes due to
administrative restructuring (e.g. incorporation of the
former East Germany, in 1992), is not comparable to
the creation of an entirely new structure. The challenges
which would be faced by prospective creators of such a
new structure were in general not faced by IMS in these
situations. Although NDC and AzyX have launched new
structures, there continues to be a legal uncertainty, as
mentioned previously, around their compatibility with
the 1 860 brick structure. The Commission considers
that there remains significant uncertainty in this area.

7.3.2.4. Brick structures in other countries

In countries where there are no data protection law
requirements which prohibit reporting data for an
individual postcode with only one or two pharmacies
— such as the US, Canada and Australia, the postcode
areas are used — there is no ‘brick structure’ as such. In
Japan there is no brick structure because doctors dispen-
se drugs directly to their patients and pharmaceutical
manufacturers track sales directly from doctor to patient.
Brick structures are common in European countries,
mainly because of the existence of data protection
legislation. In these countries the ‘bricks’ in the structure
are formed by aggregating several postcodes. The brick
structure situations in countries where two or more
regional sales data service providers are in competition
are examined below. [Deleted business secret]

IMS argues that the two or more brick structure coexist
in a number of countries, and that this enhances
competition, and implies that there is no reason why
this could not happen in Germany. It cites Portugal,
France, Finland, Norway and Poland as examples of such
countries.

It is important to consider whether the situations in
these countries do suggest that it would be possible for
competitors to develop substitutes for the 1 860-brick
structure in Germany. First, it is important to note that
in France and Norway the several coexisting brick
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structures appear to be wholly or largely compatible
and in the case of the United Kingdom are identical.
Furthermore, it is clear that no other market is similar to
Germany, in terms of the length of time during which
there have been brick structures in the country, the
role played by the pharmaceutical industry in these
structures, the number of pharmaceutical companies
who buy sales data, and the size of the regional
pharmaceutical sales data market generally.

In Portugal both AzyX and IMS are present on the
market for regional sales data services. [Deleted business
secret], whilst AzyX had 212 bricks when it entered the
market in 1999. In 2001, AzyX has a structure with
324 bricks (called basic information units (BIU)). Neither
IMS nor AzyX has asserted that these structures are
incompatible.

In France, Cégédim is the only company on the market
for regional sales data services. Cégédim is the service
provider for the GERS, which is a ‘groupement d'intérét
économique’ created by all the pharmaceutical com-
panies located in France. In 1998 Cégédim changed its
structure from one containing 509 bricks to one with
4 612 bricks (agrégats de points de vente) which are
grouped in 746 bricks (or ‘UGA’, unités géographiques
d’analyses). The 509 structure is still used by a small
number of pharmaceutical companies in the transitional
period before switching to the 746 structure, so no
incompatible brick structures for sales data coexist in
France. [Deleted business secret] The APV segmentation
applied to this sample raises issues with regard to the
French legislation on privacy (informatique & libertés)
and the French Health Code. [Deleted business secret]. The
two structures although used to provide services on
distinct markets (regional sales data and regional pre-
scription data services) are compatible.

IMS argue that it is possible for competitors to create
their own brick structures and compete effectively, citing
the example of France, where, after Cégédim changed its
sales data brick structure, 90 % of GERS’ customers
moved to this new structure.

The transition to the 746 brick structure in France and
the possibility of creating a new brick structure in
Germany are not comparable. Cégédim created the
746 structure in France at the request of the pharmaceut-
ical companies, and it was the subject of a convention
between the industry, the wholesalers and the French
Government, which needed a new segmentation to
create an index of price information for drugs. Therefore
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the structure Cégédim created has an official status,
rather than merely being the creation of a private-sector
firm. It was also an almost automatic decision for
pharmaceutical companies to move to the 746 structure,
since they had requested a new structure in the first
place. There are only very few companies using the old
structure on this transitional period. Therefore this
situation contrasts sharply with that in Germany.

In Norway, IMS and Farmastat AS are present on the
market. [Deleted business secret] Farmastat was formed in
1994 by the pharmaceutical industry association.
[Deleted business secret] It is now possible, since 1 March
2001, to provide information on a per pharmacy basis
in Norway, and Farmastat expects to launch a product
covering each of the 392 pharmacies in Norway shortly.

In Finland, Suomen LidkeData Oy (SLD), which was
until very recently 100 % owned by the pharmaceutical
industry, and IMS, are the providers of regional sales
data services. [Deleted business secret] SLD entered the
market for regional sales data in 1999. SLD’s structure
was created by subdividing the 24 Finnish healthcare
districts, to create 161 regional segments. The decision
on the creation of bricks was based on municipal
regions, healthcare cooperation areas, the structure of
main pharmacies and satellite pharmacies, geographical
features and postcodes.

The extent to which SLD’s structure and that of IMS are
compatible is not clear. However, many of the con-
straints which prevent competitors to IMS in Germany
from entering or remaining on the market are in any
event not present in Finland. In particular, when SLD
entered the market it was much easier for it to attract
business from the pharmaceutical industry, since these
companies owned 100 % of SLD and had a clear interest
in it succeeding. [Deleted business secret] Also, the market
in Finland — which has only around 800 pharmacies,
as opposed to around 21 600 in Germany — is much
less complex and mature than in Germany, so pharma-
ceutical companies could not be so locked-in’ to the
brick structure as in Germany. The Finnish situation can
therefore not serve as a basis for inferences about the
German market.

In Poland, AzyX is the main competitor to IMS. AzyX
has a 646-brick (basic information units) structure
[Deleted business secret]. The IMS structure cannot be
recreated using AzyX's 646-brick structure. In Poland a
new administrative structure was put in place two years
ago, creating new set of administration regions. [Deleted
business secret]
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AzyX's and IMS’ brick structures are only slightly
compatible with each other. The Commission notes,
however, the comment of AzyX as follows:

It is to be noted, however, that Poland compared to
the more mature pharmaceutical markets in western
countries is a fast developing market. Pharmaceutical
companies are increasing their field forces rapidly (they
in average double every two to three years), so that
frequent fundamental territory realignments are needed
anyhow. All in all, the market situation in Poland is not
at all comparable to the one in mature western markets.’

IMS does not comment on the situation in Poland in any
detail. The Commission considers that the differences
between Germany and Poland with respect to the
maturity of the pharmaceutical market, stability of
administrative boundaries and length of time that brick
structures have existed indicates that the experience of
Poland does not show that it would be possible for
competitors to develop substitutes to the 1 860-brick
structure in Germany

In the United Kingdom there were until 1999 two
providers of pharmaceutical sales data: IMS and Source
Informatics. Source’s product, ‘Source Dispenser, was
nevertheless specific as the information provided to
clients was restricted to sales data on their own products.
Sales of the products covered were analysed by each
individual pharmacy or dispensing general practitioner.
Source had no real brick structure at that time. [Deleted
business secret] Following an investigation of the trans-
action by the MMC, IMS offered, and the UK Compe-
tition and consumer Affairs Minister accepted, undertak-
ings in October 1999 among which was the divestiture
of Source Dispenser. NDC was the eventual purchaser
of Source Dispenser in October 2000. The RSA brick
structure was part of the sale of Source Dispenser in the
form of a perpetual, non-exclusive, royalty-free licence.
Therefore, in the United Kingdom, there are two sales
data services providers using exactly the same brick
structure.

7.3.3. Justification for refusal to license

It should be recalled that the right of the proprietor of
an intellectual property right to prevent third parties
from manufacturing and selling or importing, without
his consent, products incorporating that right constitutes
the very subject-matter of his exclusive right. The
European Court of Justice held in Volvo that an obligation
imposed upon the proprietor of a protected design to
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grant to third parties, even in return for a reasonable
royalty, a licence for the supply of products incorporat-
ing the design would lead to the proprietor thereof being
deprived of the substance of his exclusive right and that
a refusal to grant a licence cannot itself constitute an
abuse of a dominant position.

However, it is equally clear from the case-law that, in
exceptional circumstances, a refusal to grant a licence
may constitute abusive conduct in itself. In this context,
the European Court of Justice referred in its Magill
judgment to the absence of justification for the refusal
to grant a licence to an intellectual property right.
Likewise, the Court considered in Bronner that in order
to argue for an abuse of a dominant position it was
necessary, inter alia, that ‘... such refusal [of the service
comprised in home delivery] be incapable of being
objectively justified ... It is necessary, therefore, to
consider whether IMS’ refusal to licence the 1 860-brick
structure is capable of such justification.

In this respect, IMS, invoked the fact that NDC infringed
IMS’ copyright, is still contesting the copyright’s validity
and did not accept that it was bound by the judgment
against Pl as justification for it not entering into licensing
discussions with NDC. However, NDC’s conduct can
only be seen against the background of IMS’ refusal to
licence the 1 860-brick structure, which is indispensable
to compete with the relevant market. In this context,
NDC's reaction to IMS’ behaviour cannot be an objective
justification for not entering into licensing discussions.
Moreover, for IMS to grant NDC a licence would not
necessarily impact on the question under German law
of whether a copyright exists or not, and if so, who
owns it. Similarly, these factors cannot amount to
an objective justification not to enter into licensing
discussions.

In its submissions, IMS argues that the Commission’s
position in this respect is contrary to Community law,
which recognises that licensors may legitimately refuse
not to maintain contractual relationships with licensees
which contest the licensed rights. IMS refers to Com-
mission Regulation (EC) No 240/96 on the application
of Article 85(3) (now Article 81(3)) of the Treaty to
certain categories of technology-transfer agreements to
support its case. Article 1 of this Regulation sets out the
criteria for licensing agreements not to fall within
Article 85(1) (now Article 81(1)). Article 2 says that
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Article 1 applies notwithstanding in particular various
clauses in such licensing agreements, which are not
generally restrictive of competition. Clause 15 is:

‘a reservation by the licensor of the right to terminate
the agreement if the licensee contests the secret or
substantial nature of the licensed know-how or chal-
lenges the validity of licensed patents within the com-
mon market belonging to the licensor or undertakings
connected with him.’

This paragraph shows only that clauses in licensing
agreements which foresee termination if the licensee
later contests the licensed rights do not generally infringe
Article 81(1). It does not show that interim measures
requiring IMS to licence NDC, which does indeed at
present contest the licensed rights, would be contrary
to Article 81(1), Article 82, or any other aspect of
Community law.

IMS further argues that NDC offered only a nominal
sum for a licence. It is clear that IMS refused, in spite of
repeated requests, even to discuss a licence. [Deleted
business secret] If IMS considered that the sum offered by
NDC was not enough, it clearly decided against making
any counter-proposal or suggesting an amount which it
considered reasonable.

Finally, IMS argues that there are criminal allegations
against former senior PI and current NDC officials for
theft of information from IMS. In response, NDC says
that this allegation is at a preliminary stage (a report to
the police), that there are no proceedings in this case,
that all those accused strongly deny the allegations, and
that no charges have been filed. NDC further mentions
that NDC itself has not been accused of any wrongdoing
and that the allegations relate to theft of information
not related to the brick structure. The Commission does
not consider that this factor represents an objective
justification for the refusal to license. First, IMS has not
produced any evidence which shows that there is a
criminal investigation or proceedings underway, as
opposed to a preliminary inquiry into allegations.
Second, the allegation is against an individual and not
NDC itself. Thirdly, the individual concerned is no longer
an employee of NDC. Even if none of the above factors
was present in this case, it is incumbent on IMS to
address any perceived harm it has suffered through
alleged criminal behaviour through appropriate lawful
means, and not by attempting to eliminate competition
in the relevant market.
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AzyX also. IMS’ reasons for this refusal are similar to
those for refusing NDC except for the criminal allegation
element, which is not present in the case of AzyX. The
Commission notes that the amount proposed by AzyX
is 10 times larger than that offered by NDC and IMS did
not make any counter offer or indicate what a reasonable
fee should be. In conclusion, the Commission considers
that IMS had no objective justification not to licence
NDC or AzyX.

7.4.  EFFECT ON TRADE BETWEEN MEMBER STATES

Article 82 of the Treaty prohibits any abuse of a
dominant position within the common market or in a
substantial part of it in so far as it may affect trade
between Member States.

As the Court of Justice ruled in its judgment in United
Brands (paragraph 201), ‘if the occupier of a dominant
position, established in the common market, aims at
eliminating a competitor who is also established in the
common market, it is immaterial whether this behaviour
relates to trade between Member States once it has been
shown that such elimination will have repercussions on
the patterns of competition in the common market.
The refusal in question aims, among other things, to
eliminate NDC and AzyX from the relevant market. If
these two companies were eliminated from the market,
the structure of competition in the common market
would be altered, as no competition would be present
on the relevant market.

NDC is prohibited from using the 1 860-brick structure.
According to NDC, it is barred from competing in the
provision of regional sales reports. It is clear that IMS’
conduct is affecting the survival of the only competitors
on the market. In all likelihood this conduct will
foreclose the market to potential new entrants and so
eliminate all prospect of competition in the future.

It is assumed that IMS policy on the 1 860-brick
structure is to pursue only its competitors on the
relevant market for potential copyright infringement. If
IMS were to pursue all other users of the 1 860 structure
(software providers, providers of socio-economic data,
etc.) for potential breach of copyright, there could be
even more widespread competition problems.
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7.5.  CONCLUSION ON ABUSE UNDER ARTICLE 82

The Commission considers that this case meets the
requirements for the establishment of abuse under
Article 82 as developed in European Court of Justice and
Court of First Instance jurisprudence, beginning with the
Commercial Solvents and Volvo judgments and taken
further in Magill, Ladbroke and Bronner.

The Commission considers that there are ‘exceptional
circumstances’ in this case within the meaning of the
phrase used by the European Court of Justice in Magill
(paragraph 50) read in conjunction with the Ladbroke
and Bronner cases. IMS has created, in collaboration with
the pharmaceutical industry over a long period of time,
a brick structure which has become the de facto industry
standard for the presentation of regional data services
and which the Frankfurt Court has found is its intellec-
tual property right. IMS is now excluding all competition
from the market for regional data services by refusing,
without objective justification, to license this structure
to competitors. As clarified in the Ladbroke judgment,
there is no requirement for a refusal to supply to prevent
the emergence of a new product in order to be abusive.

It is clear that refusal of access to the 1 860-brick
structure is likely to eliminate all competition in the
relevant market, since without it is not possible to
compete on the relevant market. IMS’ reasons for its
refusal to licence are not capable of being objectively
justified. Moreover, use of the 1 860 structure is indis-
pensable to carrying on business on the relevant market;
there is no actual or potential substitute for it. These
exceptional circumstances meet the test set out in
Bronner for a refusal to supply to be considered an abuse
of a dominant position.

IMS makes a number of arguments attacking the legal
analysis set out in the statement of objections. It says
that there is no suggestion that IMS has engaged in any
abusive conduct or has tried to use its control of
intellectual property to monopolise downstream or
related markets. IMS is entitled to refuse licences of its
copyright to competitors for the market to which
copyright relates (see the Volvo case). A refusal is only
abusive if coupled with additional abusive behaviour,
and there is none here.
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brick structure is an essential facility, since there is
no second related market on which competition is
restricted.

As regards the first of these two arguments, European
Court of Justice and Court of First Instance case-law
subsequent to the Volvo case makes clear that in
exceptional circumstances the refusal to license an
intellectual property right in itself can be considered to
be an abuse under Article 82. As described above in
recitals 75 to 174, such circumstances exist here. A
dominant company has negotiated over a long period
with its customer industry so as to produce a structure
on which the industry is now very highly dependent, to
the extent that they consider it a de facto industry
standard, and which a national court has now found is
the dominant company’s intellectual property. This
dominant company now refuses to license this structure
to competitors, so that no competing products based on
this structure can be produced. On the second argument,
the fact that the cases considered by the European Court
of Justice and Court of First Instance to which IMS refers
involved two markets does not preclude the possibility
that a refusal to licence an intellectual property right can
be contrary to Article 82. In the Magill case cited above,
the basic information about television programmes was
considered to be an indispensable input to allow an
undertaking to compete in a downstream market (that
for television-listings magazines). The circumstances are
similar in this case, in that use of the 1 860-brick
structure is an indispensable input to allow undertakings
to compete in the market for regional sales data services
in Germany. As explained above in recitals 15 and 16,
there is an important distinction between the product,
which is regional sales data services, and the brick
structure in which data used to create these services is
formatted. In this case, in the specific and exceptional
circumstances in which the 1 860-brick structure was
developed and copyright was asserted and found to
subsist, the work in question for the technical, legal and
economic constraints referred to above is incapable of
being replicated by means of a non-infringing parallel
creation.

The finding here is that there is a prima facie case that
use of the 1 860-brick structure is indispensable to
compete on the relevant market. The input which the
pharmaceutical companies have made to the structure
has contributed greatly to its status as a de facto industry
standard and to their current dependence on this
structure as a format for the receipt of regional sales
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to this structure to competitors on the relevant market
would exclude all competition from this market, and
that therefore IMS" refusal to license the 1 860-brick
structure involves abusive conduct.

The overall conclusion here is therefore that, on the
evidence available at present, there is sufficient prima
facie case of behaviour constituting abuse under
Article 82 to order interim measures, if the other
conditions for ordering such measures are fulfilled.

8. LIKELIHOOD OF SERIOUS AND IRREPARABLE HARM
AND INTOLERABLE DAMAGE TO THE PUBLIC INTEREST;
URGENCY

In its judgement in the La Cing case (paragraph 28), the
Court established that in addition to the prima facie
infringement of the Community rules on competition a
second condition had to be fulfilled for it to be possible
to order interim measures: there must be proven urgency
requiring the prevention of the occurrence of a situation
likely to cause serious and irreparable damage to the
party applying for their adoption or intolerable damage
to the public interest. In this case both aspects are
present.

On the risk of serious and irreparable harm establishing
the urgent need to grant interim measures, the Court of
First Instance held (in La Cing, at paragraph 4) that it was
necessary to show that there was ‘damage which could
no longer be remedied by the decision to be adopted by
the Commission upon the conclusion of the administrat-
ive procedure.’

In La Cing, the Court of First Instance confirmed that the
risk of serious and irreparable damage does not require
the risk of cessation of business or insolvency. However,
it is clear that where the applicant for interim measures
is threatened with going out of business prior to the
Commission’s taking of a final decision, this in and of
itself would demonstrate the urgency of the interim
relief sought in order to prevent serious and irreparable
damage to the party seeking such relief.

On the basis of the evidence obtained there is good
reason to suppose that unless NDC is granted a licence
to the 1 860-brick structure, its German operation will
go out of business, and that there will be intolerable
damage to the public interest.
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substantial investments to acquire Pharma Intranet AG.
It has invested additionally a number of millions of
German marks in the expansion of the German com-
pany, and the ongoing costs of running this business are
substantial. As a result of IMS’ behaviour, NDC has lost
[..] contracts from larger pharmaceutical companies
worth around DEM [...] million per year and its costs are
such that it is currently losing around DEM [...] million
per year in its German operations. This is an unsustaina-
ble financial position. The losses are material to the NDC
group as a whole, and will force NDC to withdraw
from the German market unless it is able to compete
effectively in the very near future.

NDC’s only current source of revenue in Germany is
derived from the sale of regional sales data services. Such
services are the ‘core’ product which a data provider
must offer in order to establish itself in the marketplace.
NDC currently has a number of contracts for the
provision of these services which amount to around
DEM [...] million for 2001. There is legal uncertainty
around the ability of NDC to fulfil those contracts unless
it is granted a licence to the 1 860-brick structure.
Pharmaceutical companies do not want to receive data
in a structure which is affected by this legal uncertainty,
[Deleted business secret]. The negative impact on NDC of
this legal uncertainty is substantial, and is increasing
markedly at the present time, making the requirement
on IMS to license NDC urgent. If NDC had to default on
these contracts, this would result in serious financial
damage as well as the long-lasting damage to its
commercial reputation in Germany.

Also, NDC’s current customers have indicated that they
will all revert to IMS if NDC is unable to provide a
product formatted in the 1 860- or compatible brick
structure. If it cannot have legally certain access to the
1 860 structure, therefore, NDC will lose its current
customers. Industry practice is for contracts for the
coming calendar year to be negotiated a number of
months in advance of the start of that year, so NDC’s
need for such access is urgent. Moreover, without
interim measures, NDC will also have no prospect of
attracting new customers for the coming years. It is
probable that without interim measures a situation will
occur which will cause NDC to cease trading in Germany.

There is no prospect of NDC being able to compete on
the relevant market by means other than the present
Decision in the medium term. The Commission under-
stands that the final verdict on the appeals against the
injunctions delivered against NDC in the Frankfurt Court
will not be known for around three years. Even should
these appeals go in its favour, therefore, NDC would not
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before around 2004, by which time it is very likely to
have ceased trading in Germany. The Commission also
notes that, under the present circumstances, it is unlikely
that another company will be able for the foreseeable
future create a brick structure similar to the 1 860-brick
structure a priori and successfully publicly claim that this
was an original intellectual creation that should be
covered by a new copyright.

Aside from the serious and irreparable harm to NDC,
there is a risk of an intolerable damage to the public
interest within the meaning of the la Cing judgment.
Since without the 1 860-brick structure it is not possible
to compete on the market now or in the foreseeable
future, there will be, in the absence of interim measures,
a serious risk to the continued presence of the other
current competitor, AzyX on the market. AzyX is
very much smaller than NDC (its worldwide revenue
was USD 1,53 million in 2000, compared to
USD 289,3 million for NDC), and its European operation
(in effect, the entire business) is even more susceptible
to going out of business in the absence of interim
measures. IMS would then revert to being the sole
provider of regional sales data in Germany.

An eventual finding in the main decision that IMS had
abused its dominant position under Article 82 would be
illusory if meanwhile NDC’s German subsidiary and
other competitors had been put out of business. If that
were to happen, not only will IMS be confirmed as the
only supplier of regional sales data services in Germany
but there is also likely to be complete foreclosure of the
relevant market for the foreseeable future.

IMS claims that in granting an injunction, the German
courts have already established that IMS’ legitimate
commercial interests would suffer greater harm than
those of the copyright infringers. However, it cannot be
the case that the interim judgment of a national court
can pre-empt the application of Community compe-
tition law.

IMS further argues that any harm suffered by NDC is the
result of unlawful activity, and so cannot be legitimately
relied upon, and that it is not open to NDC to claim that
it will suffer harm unless it is able to maintain a customer
base that the German courts have found was unlawfully
obtained to begin with. The Commission considers that
irrespective of the circumstances, in which NDC
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operates, it is likely to suffer serious and irreparable
harm, because the refusal to grant a licence, as mentioned
above, is illegal in itself. NDC therefore urgently requires
interim relief.

The balance of interests in this case favours the applicant.
If, at the end of the full procedure the Commission
decides in favour of IMS, IMS will have only have
suffered harm to the extent that it will have had to
compete with NDC and AzyX on the relevant market.
Moreover, if this were to happen, the situation would be
easily reversible, in that IMS would no longer be obliged
to grant a licence to other undertakings and would
recover any share of the relevant market it had lost. For
IMS, granting a licence to the 1 860-brick structure will
disclose only information which is already in the public
domain, and so does not imply an irreversible disclosure
of secret information by IMS.

IMS’ legitimate interests will not be prejudiced by
licensing the 1 860-brick structure, since it will receive
licence fees from any undertaking to whom it grants a
licence, in connection with the investments it has made
in developing the structure. On the other hand, if interim
measures were not granted, there would be a strong
possibility that NDC (and AzyX) would cease trading in
Germany, and furthermore that all competition on the
relevant market would be eliminated.

In conclusion, for the reasons set out above, the
Commission considers that there is in this case the risk
of serious and irreparable harm and intolerable damage
to the public interest which establishes the urgent need
to grant protective interim measures.

9. OTHER ISSUES

9.1. DIRECTIVE 96/9/EC OF THE EUROPEAN PARLIA-
MENT AND OF THE COUNCIL OF 11 MARCH 1996
ON THE LEGAL PROTECTION OF DATABASES
(DIRECTIVE 96/9/EC)

According to decisions of German courts on provisional
measures in current proceedings quoted above, IMS has
copyright in the 1 860-brick structure by virtue of a
provision in German copyright law which transposes
Directive 96/9/EC.

Directive 96/9/EC provides for harmonised protection,
both of original databases under copyright, and of non-
original databases through a sui generis regime. Any

(204)

(205)

(206)

(207)

original collections of works and compilations of data
or other materials are covered by its copyright part. In
addition, the Directive introduces a sui generis regime to
protect non-original databases made with substantial
investments for a period of 15 years.

In its copyright part, the Directive harmonises copyright
applicable to the structure (schema) of a database. In
line with similar provisions contained in Directive
91/250/EEC on the legal protection of computer pro-
grammes, it establishes the level of originality as the
eligibility criterion for protection (‘the author’s own
intellectual creation’). Copyright protection provided by
the Directive is accorded to the selection or arrangement
of the contents and covers the structure. It does not
extend to the contents of a database and applies without
prejudice to any rights subsisting in those contents
themselves.

Under the Directive, exceptions only apply in certain
limited circumstances to databases protected by copy-
right. Article 13 states that the Directive is without
prejudice to provisions concerning, inter alia, laws on
restrictive practices and unfair competition. Moreover,
the application of a Treaty article takes precedence over
a Directive, as recently confirmed by the Court of First
Instance in Institute of Professional Representatives before the
European Patent Office v Commission of the European
Communities (*1).

9.2. CONSISTENCY OF THIS DECISION WITH THE COM-
MUNITY’S INTERNATIONAL OBLIGATIONS

IMS claims that the Commission’s position may preju-
dice its exclusive right and give rise to conflict with the
Community’s international obligations because it is
not a special case within the meaning of the Berne
Convention (4?) and the World Trade Organisation’s
TRIPS (#3) and therefore would unreasonably prejudice
IMS Health'’s legitimate interests as a copyright owner.

The Commission is fully conscious both of the benefits
of intellectual property rights and of the need for such
rights to be fully subject to the respect of competition
laws. It considers that this interim Decision is fully
compatible with the Berne Convention and TRIPS.
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(208) The TRIPS Agreement explicitly obliges Contracting stances’. Such exceptional circumstances exist in this
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Parties to protect creative databases in Article 10(2).
Article 13 also recognises that members may provide
for limitations and exceptions to exclusive rights pro-
vided that the application of any such exception or
limitation meets the conditions of that Article. Excep-
tions or limitations are to be confined to certain special
cases which do not conflict with a normal exploitation
of the work and do not unreasonably prejudice the
legitimate interest of the rightholder (+4). The Com-
mission considers that this Decision is compatible with
these provisions. The compulsory licence ordered in this
Decision constitutes a special case, which is clearly
defined and narrow in scope. The Decision does not
conflict with the normal exploitation of IMS’ copyright
on the 1 860-brick structure. IMS’ legitimate interests
will not be prejudiced unreasonably, since IMS can
demand payment for licences granted pursuant to this
Decision and so will not suffer an unreasonable loss of
income as a consequence of the Decision.

In addition, Articles 8 and 40 of TRIPS expressly address
the measures that Contracting Parties may take to
prevent the abuse of intellectual property rights. Article 8
of TRIPS provides that measures to prevent the abuse of
intellectual property rights may be needed, provided
that they are ‘consistent with the provisions of this
Agreement’. Similarly, Article 40 of TRIPS requires that
when Contracting Parties adopt measures aimed at
control of abusive intellectual property licensing prac-
tices or conditions, they do so ‘consistently with the
other provisions of this Agreement’.

9.3. ALLEGED EFFECT ON INTELLECTUAL PROPERTY
RIGHT PROTECTION

As a general point, IMS argues that the Commission’s
position would effectively render copyright granted
under national law nugatory and so deter investment in
intellectual property, since potential investors would not
consider that their investments could be recovered.

The Commission fully recognises the essential role
played by intellectual property rights in promoting
innovation and competition. Nevertheless, as IMS admits
and as the Court of Justice established in the Magill
judgment (paragraph 50), read in conjunction with the
Ladbroke and Bronner cases, Community law can apply
to the exercise of that right in ‘exceptional circum-
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case. A dominant company has negotiated over a
long period with its customer industry, who are now
dependent on it, so as to produce a structure which it
subsequently claims is its intellectual property, and
refuses to license this structure to competitors so that
no competing products based on this structure can be
produced. These circumstances, which give rise to an
abuse of Article 82, are extremely specific. Under these
circumstances, exclusive use of the 1 860-brick structure
and its derivatives by IMS is a means of monopolising
the market for regional data services in Germany.

[Deleted business secret]

9.4.  APPROPRIATENESS OF INTERIM MEASURES

According to IMS it is not possible to impose interim
measures in this case, since there is no breach of
competition rules in respect of which a penalty could be
imposed. IMS argues that there are novel legal principles
involved in this case, and that it is Commission practice
not to impose fines in such cases. The Commission
cannot agree to this proposition. This is a prima facie
breach of Article 82 in respect of which a fine could be
imposed, pursuant to Article 15 of Regulation 17. This
would still be the case even if there were novel legal
principles involved in this case which the Commission
might take into account in deciding whether or not to
impose a fine in a particular case.

[II. THE ORDER

The Commission considers that it is justified to make an
order which will as far as possible ensure that the
applicant is not put out of business, and that no
intolerable damage to the public interest occurs, pending
the final outcome of the administrative procedure by
means of which the applicant complains. In the present
case the most urgent need is to maintain the status quo
by permitting the other undertakings which, according
to the Commission’s investigation, are currently present
in the relevant market to continue to compete on this
market.

The Commission therefore intends to require IMS to
license the 1 860-brick structure on a non-discriminat-
ory basis to NDC and AzyX. In any agreements in which
IMS licenses the use of the 1 860-brick structure, it is
important to ensure that any fee which is charged is
reasonable, and that the process does not take an undue
amount of time, as this would frustrate the purpose of
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the order. The order therefore provides for any royalties
to be paid for these licences to be determined by mutual
agreement between IMS and the party requesting the
licence or failing that, by a Decision of the Commission
on the basis of a determination by one or more
independent experts. The term expert refers to any
suitably qualified person. In the event, the expert(s) will
be chosen by mutual agreement of IMS and the other
party, or if the parties cannot agree, will be appointed
by the Commission. The expert(s) should have access to
all documents of the parties they might need in order to
carry out their task. The expert(s) shall be bound by
professional secrecy and not disclose any evidence or
documents to third parties except to the Commission.
The expert(s) will make the determination on the basis
of transparent and objective criteria, and transmit it to
the Commission for approval.

(216

=

According to IMS, interim measures are intended only
to maintain or restore the status quo, and NDC's
application does not meet this criterion, since before
IMS’ refusal to negotiate a licence NDC had no licence
and was illegally infringing IMS’ copyright. IMS cites the
Camera Care judgment of the Court of Justice in support
of its argument, namely: ‘a further requirement is that
these measures must be of a temporary and conservatory
nature and restricted to what is required in the given
situation’.

(217) This judgment cannot be interpreted to give the meaning
desired by IMS. The intention of interim measures is to
prevent a situation likely to cause serious and irreparable
damage to the applicant party or intolerable damage to
the public interest. If such measures were merely to
restore a situation which existed before an abuse took
place, they would only preserve the ability of IMS to
abuse its dominant position, contrary to Article 82.
The interim measures granted in this Decision merely
maintain NDC’s ability to compete on the market, and
are no more than what is required in this situation to
prevent intolerable damage to the public interest.

(218) IMS also argues that the Commission would have to
specify how any licence fees were to be calculated and

the terms of the licence before taking an interim
Decision. As to the method of calculation of licence fees,
the Commission considers that allowing the parties to
reach a mutual agreement, and failing that, to engage an
expert, is entirely appropriate. The Commission will not
stipulate in detail the terms of any licence for the 1 860-
brick structure.

(219) The Commission considers that IMS and the undertaking
requesting the licence should each bear half the cost
of employing the expert(s) referred to above. The
Commission cannot accept IMS' argument that the
expert is doing a job which can only lawfully be done
by the Commission and so the parties should not be
expected to pay for this service.

(220) Finally, it is necessary to make provision for periodic
penalty payments in the event of any default under the
terms of this Decision,

HAS ADOPTED THIS DECISION:

Article 1

IMS Health (IMS) is hereby required to grant a licence without
delay to all undertakings currently present on the market for
German regional sales data services, on request and on a non-
discriminatory basis, for the use of the 1 860-brick structure,
in order to permit the use of and sales by such undertakings of
regional sales data formatted according to this structure.

Article 2

In any licensing agreements relating to the 1 860-brick
structure, any royalties to be paid for these licences shall be
determined by agreement between IMS and the undertaking
requesting the licence (‘the parties’).

If an agreement has not been reached within two weeks of the
date of the request for a licence, appropriate royalties will be
determined by one or several independent experts. The
expert(s) will be chosen by agreement of the parties within one
week of the parties’ failure to agree on a licence fee. If an
agreement on the identity of the expert(s) has not been reached
within this time, the Commission shall appoint an expert or
several experts from a list of candidates provided by the
parties, or, if appropriate, choose one or several suitably
qualified person(s).
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The parties will make available to the expert(s) any document
which the expert(s) consider necessary or useful to carry out
their task. The expert(s) shall be bound by professional secrecy
and shall not disclose any evidence or documents to third
parties except to the Commission.

The expert(s) will make a determination on the basis of
transparent and objective criteria, within two weeks of being
chosen to carry out this task. The expert(s) will communicate
this determination without delay to the Commission for
approval. The Commission’s Decision shall be final and take
effect immediately.

Article 3

A penalty of EUR 1 000 per day shall be payable in respect of
any period during which IMS fails to comply with the
provisions of this Decision.

Article 4

The provisions of this Decision shall apply until notification
of the decision concluding the proceedings.

Article 5

This Decision is addressed to IMS Health of Harewood Avenue,
London NW1, United Kingdom.

Done at Strasbourg, 3 July 2001.
For the Commission

Mario MONTI

Member of the Commission
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(1) OJ 13,21.2.1962, p. 204/62.

() OJ L 148, 15.6.1999, p. 5.

() OJL 354, 30.12.1998, p. 18.

() Group AzyX is composed of Pharma Groupe SA, a holding
company set up in February 1999 under Luxemburg law and five
national subsidiaries: AzyX Belgium, AzyX Deutschland GmbH
Geopharma Information Services, AzyX servicos de Geomarketing
Farmaceutico Lda, AzyX Polska Geopharma Information services
Sp.z.0.0. (all set up in 1999) and is active on the same markets as
IMS and NDC.

(°) There are 16 wholesalers in Germany. On average three whole-
salers serve each pharmacy.

(6) Only 15 % is purchased by the pharmacies directly from the
manufacturers and not through wholesalers.

(7) Federal Data Protection Act (Bundesdatenschutzgesetz) as most
recently amended on 23 May 2001.

8) OJL 281, 23.11.1995, p. 31.

%) DHM: Dr. Haase Managementsysteme.

0) GFD: Gesellschaft fiir Datenverarbeitung mbH.

IDV — Bodenheim.

11209.

(16) Case T-23/90 Peugeot v Commission [1991] ECR II-653.

(17) Case T-44/90 [1992] ECRIL-1.

(18) Case 2776 United Brands v Commission [1978] ECR 207.

(19) Case T-504/93 Tiercé Ladbroke SA v Commission [1997] ECR II-

923.

(20) Case 8576 Hoffmann-La Roche [1979] ECR 461.

(21) Case C-62/86 AKZO Chemie BV v Commission [1991] ECR I-
3359.

(22) Cases T-24/93, T-25/93, T-26/93 and T-28/93 Compagnie Mari-
time Belge Transports and Others v Commission [1996] ECR II-
1201.

(23) Cases 40-48, 50, 54-56, 111, 113-114/73 Cooperatieve Vereniging
Suiker Unie and others v Commission [1975] ECR 1663.

(2% Case 77|77 BP v Commission [1998] ECR 1513.

(2%) Case C-7/97 Oscar Bronner GmbH & Co KG. v Mediaprint Zeitungs-
und Zeitschriftenverlag GmbH & Co KG. [1998] ECR I-7791.

(26) Cases 6/73 and 7|73 Istituto Chemioterapico Italiano and Commercial
solvents [1974] ECR 223.

(27) Case 27|76 United Brands v Commission [1978] ECR 207.

(28) Case 238/87 AB Volvo v Erik Veng (UK) Ltd [1988] ECR 6211.

(?%) Joined cases C-241/91 P and C-242/91 P. Radio Telefis Eireann
(RTE) and Independent Television Publications Ltd (ITP) v Commission
[1995] ECR 1-0743.

(39 In particular Essex, Hexal, Lilly, Lundbeck, Schering and Solvay.

(31) Aventis, Robugen, Hermal, Dr Winzer Pharma, Dr Mann, Stada
and TAD, Berlin Chemie and Amgen.

(32) Original text: Je nach Auswertung werden unterschiedliche Anzahlen
von Jahresdaten benétigt. In der Regel 2-5 Jahre.

(33) Original text: Wir brauchen vergleichbar Vorjahreszeitraume von
minimal 3 Jahren fiir Marktforschung und Incentiveberechnungen.

(34) Original text: Wir nutzen fiir unsere Planungen und Gebietsentwick-
lungen die Verganheitsdaten von 3 Jahren.

(3%) Strategic performance benchmarking 1998 for 23 pharmaceut-
ical companies.

(3¢) Original text: Im Falle von Zusammenschluss oder Akquisition ist eine

Umstrukturierung unvermeidlich und muss akzeptiert werden. Eine

Umstrukturierung durch Wechsel des Datenanbieters ist kaum zu

akzeptieren, da ausser den technischen Umstellungskosten die Verluste

durch Wegfall der Beziehungen nicht abzuschtzen sind.

The Heilmittelwerbegesetz, or Law on advertising in the health care

system.

See for example John Temple-Lang in Defining legitimate compe-

tition: companies’ duties to supply competitors, and access to

essential facilities, (1994) Fordham Corporate Law Institute, at

286: ‘The practice of the industry and the expectation of buyers

or users may make it essential to have access to a facility that in

other circumstances might not be essential’.

See also the judgement of the Court of First Instance in the

Ladbroke case. The Court of First Instance rejected (paragraph 132)

the argument put forward by Ladbroke in saying (emphasis

added) that transmission is not indispensable, since it takes place

after bets are placed, with the result that its absence does not in

itself affect the choices made by bettors and, accordingly, cannot

prevent bookmakers from pursuing their business. It is therefore

clear that the Court of First Instance took the interests of

customers into account in forming its view on the indispensa-

bility of transmission of sounds and pictures of horse racing.

Including the following companies: Abbott, Krewel Meuselbach,

Bionorica Arzneimittel, Lilly Deutschland, Engelhardt Arzneimit-

tel, Merck, Pohl-Boskamp, Novo Nordisk, Galderma Laborato-

rium, Schering Deutschland, Hormosan-Kwizda, Solvay Arznei-

mittel, Klinge.

See Case T-144[99, paragraph 50: Even if that were the case, the

principle of the hierarchy of norms precludes this provision in a

measure of secondary legislation from permitting a derogation

from a Treaty provision.

(*2) Concluded in 1886 for the protection of literary and artistic
works and as last revised at Paris in 1971.

(*3) World Trade Organisation’s agreement on trade related apects of
intellectual property rights. Council Decision 94/800/EC of
22 December 1994.

(*4) Article 9(2) of the Berne Convention contains very similar
wording.
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