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AIAAIKAZIEY TTOY AQOPOYN THN EQAPMOI'H THE ITOAITIKHE ANTATQONIEMOY

EYPQITAIKH EITITPOITH

KPATIKH ENIXXYXH — '’EPMANIA
Kparikn evioyuon SA.34402 (2015/C) (mponv 2012/NN)
Kpatiki) xpnuatodotnoen Aoeov Noyiopukot yia navemotiua (HIS)

MpooxAnon yia vofolr) napatnpiioeev copgova pe o apdpo 108 mapdypagoc 2 e Tuvdikne yia
\ertoupyia ¢ Evupondixis 'Evoong

(Keipevo mov napoveiaier evdiagépov yia tov EOX)

(2016/C 085/03)

Me emotohr] g 23n¢ Aekepfpiou 2015, mou avadnpootebetal oy audeviiki] YAOGGOA TOU KEWEVOU TNG ENOTONG
ot 0eNideg mou akohoudolv v mapovoa mepiknyn, 1 Enttponn kowonoinoe ot Teppavia v andgact] g va
kwroet ™ dadikacia mou mpofAénetar oto apdpo 108 mapdypagog 2 e Tuvdikng yia T Aertoupyia TG
Euponaikng Eveong oxetika pe v mpoavagepdeioa evioxuon/pétpo.

Ta evdiagepopeva pépn HMOPOUY va UTOPANOUV TIC MAPATNPNCELS TOUG EVIOG EVOG MNVOG amod TNV NLEPOHNVIa
dnpooievong e napovcag mepAYNG Kat g enoToN)¢ mou akohoudel, oty akoloudn dielduvon:

European Commission,
Directorate-General Competition
State Aid Greffe

1049 Bruxelles/Brussel
BELGIQUE/BELGIE

®ag + 32 22961242
Stateaidgreffe@ec.europa.eu

Ot napatnprioels autés da kowomnotndouv ot Teppavia. To andppiTo TG TAUTOTITAG TOU EVOLAPEPOLEVOU HEPOUG
mou uMoPAaNAeL TIC mapatproels propel va {NTdel Ypamtae, Pe [Veld TV OXETIKOV AOYOV.

XYNOIITIK'H ITAPOYX'IAZH

ATAAIKAXTA

H Emtport) éhafe katayyehia and v Datenlotsen Informationssysteme GmbH 6t 1 dnupooia emyeipnon Hochschul-
Informations-System GmbH (HIS, eni tou napovtog HIS eG), enwgehndnke and ¢opoloyikd mAeovekTipata kat (€T10la) KpaTiki)
xpnuatodoton yia oxedov 40 xpovia. O katayyeMov dewpel 0Tt TOUTO oUVIOTA mapavopn kpatikr evioyuor mpog v HIS, katd
napafact tov kavoveov aviayoviepol e EE. Ot yeppavikés apyés uméfalav Tig mapatnproei Toug OYETIKA e TNV KatayyeNia
UmooTNPILoVTag OTL TETOOU EIOOUC POPONOYIKA TAEOVEKTAHATA KAl ETHOLA KPATIK XPrHatodotnor dev ouviotolv KpaTiki
EVIoYUOT 1] — €AV UTAPXOUV — OTL GUVICTOUV UQLOTALLEVT) EVioXUOT] 1] omola emiong énaye va ugiotatal pe T petatponr e HIS
GmbH oe ouvetaipiopo, tov HIS eG.
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MEPITPA®H TOY METPOY

H HIS fjtav etaipeia mou avijke kata 100 % oto dnpoocto (apyika ot Feppavia kat oTa yepHAVIKA OROGTOVOA KPATH, 0TI GUVEXELL
anokAewotika ota opoonovda kpdtn) and to 1976. EEapyns kat fwg Tig 31.12.2013 enwgekidnke ano kpatikr Xprpatodotnon
(xpnpatodotnon tou eNkeippatog). Méxpt onuepa, enwgeleitar eniong anaAAayov amd Tov Tapiko ¢Opo emtndeUpaTog Kat and
TOV QOPO EIGOONHATOG TOV ETAPEIOY. ZUPPOVA HE TO KATAGTATIKO TG, QNOCKOMEL 0T OTPIEN TGV MAVEMOTHOV KAl TGV
d101KNGEGY TOUG TPOKEIHEVOU AUTA Va EKTAPOVOUY KATA TPOTO OpJOAOYIKO KAl OLKOVORIKAOG OMOdOTIKO TNV AmOCTOM)] TOUG,
(petal dA\ov) péow ¢ avamtugne Siadikactdv e5oploloylopoy TG MAVEMOTHIAKNAG OloikNoNG Kat TG OTpIENG Tev
navemotpiov katd Ty epapuoyr toug. H HIS apyioe, oupgeva e Toug 1oxupiopous, va avantvooel Aoetg TIT kat va mapeyet
unnpeoieg TIT yia MAVEMLOTAYLA GF Lia ENOXT TOU 1] & AOY® Texvooyia fTav KavoTtopog Kat dev umrpxav aANotL mapoyot TEToLwy
NUoewv kai unnpeotov.

H Teppavia unoompiCer 0Tt T@ QOPONOYIKA TAEOVEKTHHATA KAL 1] KPATIKY Xprjpatodoton ¢og tig 31.12.2013 dev ouviotouv
Kkpatiki evioyuor katd Ty éwota tou apdpou 107 mapaypagos 1 g ZAEE. H HIS dev Ya pnopovoe va Dewpniel «entyeipnon»
aMa paA\ov TpApa evog «kpaTIkoU E0MTEPIKOU OPYavioHOU» OTOV Topéa TG ekmaidevons, ot de dpactpiomtes e Ja
xapaktpiloviav Kuping @G Hi okovopkng @uoeng. EmmAéov, n HIS dev enwgeleitar mieovektiuatog katd v éwola Tou
apdpou 107 mapaypagog 1 e ZAEE, kadog to mheovéktua petakuMetar oe olokAnpn T Teppavia (péow Tov
XPNHATOd0TOUHEVOY and To Kpatog mavemotnpiov). Erniong, 1 Teppavia dewpel otkovopkd optoloyikr T ouyKEVTpwon Owv
v Aertoupyov TIT yia ta KpaTIKG Mavemotipa oe pio eviaia OKOVORKT ovtotta. Evalhaktikd, ot yeppavikéc apyég
LoyupiCovtat oL 1] ETOL KPATIKT XPILATOdOTION apopd UTNPESia YevikoU otkovopkoU cupgépovtog (YTOZ), katd ty évvola Tou
apdpou 106 mapaypagog 2 e TAEE, 1} vgiotapevn evioyuor. Emm\éov, 1 dpeon kpatiki xpnpatodoton katapyndnke and g
31.12.2013.

O katayytEA\ov Jewpel, avtidétoc, 0Tt 1 Kpatikr] Xprpatodotnor kat ot opoancAayés anod T onoies enwgekndnke n HIS péypt
TG 31.12.2013 ouviotolv mapavopr Kpatikn) evieyuon): ot umnpeoieg mou mapéyet 1 HIS da pnopovoav va mapacyedolv and
aN\oug ouppetéyovteg otV ayopd, Touhdyiotov anod T dekaetia Tou 1990. Oewpel mepartépw Ot o ouvetapiopog HIS eG
eEakoloudel va enw@eeital anod TIG EMMTOCES TOV EVIOXUGEWY TOU XOpNyRInKav Katd to mapeAdov.

AEIOA'OTHXZH TOY METPOY

H Emttponr), agol dievijpynoe v mpokatapkTiky g agloAoynor, diatnpel ap@iPolies k¢ mPog To KATG MOGOV 1) KPOTIK)
xpnuatodoton anod v onoia enw@ekndnke n HIS péypt g 31.12.2013 cuviota evioyuon kata Ty évwoia tou apdpou 107
napaypagog 1 g TAEE kai, av anodetydel, katd mOGOV Xapakpiletal oG UQLOTAREVT) EVIoXUOT] 1] ©G VEQ EVIOXUOT).

'Ocov agopa v Umapén kpatikig evieyuong, katd v anoyn e Enttponng, 1 ecwtepwkr dopr e HIS dev avaipel tov
XAPAKTNPLOHO TG 66 EMyelpnong katd v éwola tou apdpou 107 mapaypagog 1 g ZAEE. H dpactnpiotnta e HIS da
IMOPOUGE dUVITIKA Va EIVAL P OIKOVOLIKNG QUOENG, EpOcov amodetydel 0Tt 1) mapoyr] AOYIopKoU fTav (peca ouvdedepevn kat
avaykaia yia v ekmijpoot) g dpoctag anooTolrg mou avaTidetal oTa MAVEMLOTIHIC KAl TOUG EPEUVITTIKOUG OPYaVIOHOUG.

Emmhéov, peta v npokatapktiki extipmon, n Enttponn diatnpet eniong apgifories og mpog to Ot 1 kpatiki Xprpatodotner|, and
™V onoia enw@einke m\pwc n HIS, emotpagnke oto KpaTog (€00 TGV MAVEMOTH®Y) Kal 0Tt 1 xpnpatodotion (tou
eNeippartog) e HIS oe opoonovdlakd Kal mepiepeiarod eminedo oUVIOTA GUUTEPIPOPE CURPOVI HE TOUG KAVOVES TNG ayopdg
(apxn Tou 1wt enevduty oty oovopia TG ayopds, AIEOA) kai, wg ek toUtou, dev Ja ouvictoUoe kpatikr evioyuon.
Suykekpipéva, and v mpokatapktikt aftohoynon e Emtponng cuvayetar ot epocov 1 HIS yapaktnpiotel g eniyeipron, dev
pnopel va anokAeloUel emAeKTIKO O1KOVOHIKO mAeovekTpa unép g HIS kai, wg ek toUtou, Ta umd egétaon pétpa evdéyetal va
GUVENAYyOVTAL KPATIKY) evioyuor). MeTa Trv mpoKatapKTiki T ektipnon, n Enttponn dwtnpet entong apgifolies yia o katd nocov
mAnpolvtat ot mpoimovéoeig yia YTOZ.

E@ooov anodetytel 1 Unapén evieyuong, mpénet va aglohoynvel katd nocov umopel va Yewprel k¢ UQITALEN 1) ¢ Véa evioyuor.
Me Baon g pExouces mnpogopies mou uméfale n Teppavia kat 0 KatayyeANwV, @aivetal OTL 1] ayopd TOU GXETIKOU AOYLGHIKOU
yla navemotipia (ovotpata diayeiptone navemotpounolewy) dev dnpioupyndnke mapd kamoia otwypr oty dekaetia tou 1990.
Eav emfefarwdel to ev Moy xpovodiaypajiia (kat 1) oxetikn ayopd), 1 HIS evbéyetat va éxel enw@ehndel kpatikav evioxUoewy povo
ano ) dexaetia tou 1990 ka £€n¢. H Emtpomr), wotoco, dev €xel anogaocioet yia to kata mocov 1) evioxuon da pmopovce va
XCPOKTIPIOTEL G UPLOTANEVT 1) G VEQ evioyuor), eneidr] ot mAnpogopiec mou eNafe oxetika e v umapEn g ayopag dev eivat
ouvekTikéc. Edikotepa, dev eival cagég o8 autd TO 0TADLO KATA MOGOV 1] ELPAVICT TG AyOPAg Ja PTOPOUGCE Va XAPAKTIPLOTEL (G
eEEMEn TG eowTepikng ayopdg, katd Ty évwvoia Tou apdpou 1 ototyeio f) onueio v) Tou dadikactikol kavoviopoy, kat katd
mooov 1 kpatikn xpniatodoton unép g HIS oto maioto kadeoTdtog evioyioewy dev UTEDTN ONUAVTIKEG TPOTIOTIOLCELG e TV
mapodo Tou Ypovou.
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E@ooov yapaktnpiodel wg véa evioyuon, n dnpoaia xprpatodotnon da vodeve, katd naca mdavotyta, 1} Touldyiotov da anethovoe
va vodeloel, Tov avtayoviopo. Emiong, o ennpeaciiog tou epnopiou petaty kpatev pehav dev propel va anokAelotel. Suvenag, katd
0 mapdv otadio kat pe faon Ty mpokatapktiki e aftohoynon, 1 Emtponi) dev pmopel va anok)eioel 0Tt o pETpo, o omoio dev
NG KowomowdnKke yi TV TPOTEPT EYKPIOT TNG, eyeipel {fTnua KPatikig evioxuong, katd v éwola tou apdpou 107
napaypagog 1 g TAEE, 1) onoia evdéyetar va dewpndel asupfifactn pe myv eowtepikn ayopd.

Se 0,1t agopd Tt ouvetatpiotikt) dopr) (HIS eG), to ev Aoyw {ijmpa dev amotedel pépog g mapolioag £peuvag arhd Yo anoteléoet
avTIKElIEvo XoploThs andgaong ¢ Enrtponic oe petayevéotepo otadio.

Supgova pe o apdpo 16 tou kavoviopou (EE) 2015/1589 tou Supfouliou, o anodéktng kade mapavopung evioyuong umopei va
K\el va v emotpéyer.
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KEIMENO THX EIMIETOAHZ

«The Commission wishes to inform Germany that, having examined the information supplied by your authorities
concerning the State support to the benefit of Hochschul-Informations-System GmbH (“HIS”), it has decided to initiate the
procedure laid down in Article 108(2) of the Treaty on the Functioning of the European Union.

1. PROCEDURE

(1)  On 15 March 2012, the Commission received a complaint from Datenlotsen Informationssysteme GmbH
(‘Datenlotsen” or “the complainant”) concerning alleged State aid of which the public undertaking Hochschul-
Informations-System GmbH, now HIS eG, would have allegedly benefited for almost 40 years.

(2)  Following a request for information of 23 March 2012, by which the complaint was forwarded to the German
authorities, the German authorities submitted their reply on 25 May 2012. After several telephone and e-mail
exchanges, the services of DG Competition met the German authorities and HIS on 25 October 2012. The German
authorities provided further information, mainly on their plans to restructure HIS into a cooperative
(“Genossenschaft”), on 12 December 2012, 18 January 2013 and 1 March 2013. The services of DG Competition
met the German authorities and HIS on 7 March 2013. In reply to a request for information and further questions
from the Commission of 2, 24 and 26 April 2013, the German authorities provided further information on 19
April, 8 May, 5 July and 19 November 2013. On 22 January 2014 the German authorities replied to a request for
information of 19 December 2013. An additional request for information was sent to the German authorities on
3 July 2015, to which the reply was received on 28 August 2015.

(3)  Further to its complaint of 15 March 2012, the complainant provided additional information on 13 December 2012
and 17 January 2013. The services of DG Competition met the complainant on 23 January 2013, after which the
latter provided further information on 15 and 28 February 2013. On 7 May 2013, the complainant provided
additional information in reply to the submission of the German authorities of 19 April 2013. The complainant
provided further information on 27 May, 28 June, 2 October, 20 November and 18 December 2013, and 13 and 21
February and 20 May and 4 July 2014. On 24 March, 19 May, 26 May, 17 July, 25 August and 28 August 2015,
further submission were made by the complainant. The Commission services met the complainant on 4 June 2015.
On 25 August 2015 the complainant explicitly requested the Commission, pursuant to Article 265(2) TFEU, to open
formal investigation procedure under Article 108(2) TFEU.

2. BACKGROUND INFORMATION

(4)  HIS was founded in 1969 by the non-profit private foundation “Stiftung Volkswagenwerk” and was taken over by
Germany and the German Linder in 1976. Between 1976 and 28 January 2014, it was continuously 100 % publicly
owned, with one third of its capital being owned by the Federal Republic of Germany and two thirds by the 16
German Lander ().

(5)  HIS was operating on a non-profit basis, although it was incorporated as a GmbH; a limited company governed by
private law. Its funding acts were the consortium agreement (“Konsortialvertrag”), the contractual agreement between
Bund and Lénder defining the modalities of collaboration and obligations of the owners (*) and annexed to it, the
Statute of HIS. Both date from 1977.

(6)  As laid down in paragraph 2 of HIS' Statute the object of its business (at least until 31 December 2013) was to
support higher education establishments and the competent authorities in their efforts to achieve the rational and
effective fulfilment of their higher educational role. HIS IT systems are used in more than 220 public and religious
higher education establishments in Germany.

(7)  Article 5 of the Konsortialvertrag States that the contractual parties (Bund and Lénder) commit to jointly cover the
resource needs of HIS according to Article 6 of the Statute: The funding shall cover the material needs of HIS, as far
as no own revenues are generated, necessary to carry out its statutory tasks, based on the annual budget. The budget
is drafted on the basis of the work plan designed by the board of trustees (“Kuratorium”). It is proposed by the
management to the supervisory board, which presents it to the owners for approval in course of the general
assembly.

) Until the establishment of the cooperative on 28 January 2014.
It was extended in 1992 to include the new Lander.

—_—
>
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(10)

(11)

(12)

(13)

Paragraph 12(1) of the Statute describes that HIS' supervisory board is made up of ten members, seven of whom are
appointed on a proposal from the Conference of Ministers of the Linder, two on a proposal from the Conference of
Rectors of the higher education establishments, an association bringing together German universities and higher
education establishments which are public or recognised by the State, and one on a proposal from the Federal
authorities. Paragraph 15(1) of its Statute States that 19 of the 37 Kuratorium members are appointed by the
Conference of Ministers of the Lander. As regards the volume of its activities, 5,14 % (*) of HIS’ turnover relates to
activities on behalf of entities other than public higher education authorities.

At the start, HIS provided its products and services to universities free of charge, but started charging from 1997 in
order to limit the public funding for HIS with the general increasing IT demand of universities.

As of 28 January 2014, HIS GmbH was altered into a cooperative (“Genossenschaft”, HIS eG). Since 1 January 2014
HIS no longer receives the funding referred to in recital (7) above. HIS eG is financed by its members; all Lander
(previously shareholders of HIS GmbH) are members (*) of HIS eG and the cooperative is open for membership to
any public university/institution. When joining the cooperatlve each member is obliged to pay-in at least one, with a
possible maximum of ten, shares of 5000 EUR each (°). Members also incur an annual membershlp fee (°) and
universities belonging to the cooperative pay a fee/price for the services that HIS eG provides in addition to this.
Only members can benefit from the services HIS eG provides, Reference to “HIS” in the following concern HIS
GmbH exclusively.

Datenlotsen is a German company active in the market of university IT systems since 1993. Datenlotsen counts over
70 universities as its clients in Germany, Austria and Switzerland providing integrated IT software and support for
campus management. Its flagship product is “CampusNet” in competition with HIS.

According to Germany, since the mid-1970s HIS has provided software to universities for specific areas of university
administration. Since the end of the 1980s it has been offering an integrated campus management solution (“HIS-
GX"). In recent years, it developed a web-based integrated campus management system (“HISinOne”), which —
according to the complainant — competes with similar integrated software solutions that are already available on the
market (including CampusNet from Datenlotsen).

3. ALLEGATIONS MADE BY THE COMPLAINANT

Datenlotsen considers that the yearly State funding that HIS received until the end of 2013 (see recital (7) above)
constitutes incompatible State aid. According to the complainant, until 31 December 2013 this State funding
allegedly enabled HIS to offer software to German and foreign public and private universities without charging a
licence fee and to offer software support services below market price, which undercut competitors and in general
inhibited the software market development in Germany. The services HIS offers compete with the complainant’s own
commercial services and cannot, in the complainant’s view, be considered services of general economic interest
(“SGEI"); the yearly State funding rather constitutes non-notified operating aid (in the amount of over EUR 9 million
in 2011 only (') of which HIS benefited during for almost 40 years. The complainant also claims that the State
support perpetuated an inefficient company unable to keep up with technological evolution and innovation and to
provide the software (campus management system) needed by the universities. In addition, the complainant argues
that the existing market structure (*) would at the same time prevent universities from acquiring other software on
the market.

Figure from case C-15/13, Judgement of the Court of 8 May 2014 Technische Universitit Hamburg, Hochschul Informations System
GmbH against Datenlotsen Informationssysteme.

See letter of HIS to all German public universities of 29.01.2014, submitted by the complainant on 13.02.2014, page 1.
Statute of the cooperative, § 39.

According to the Statute of HIS eG, the amount of the yearly fee is to be determined by the management and supervisory board, but
cannot exceed 6 000 EUR per year.

According to Germany, only EUR 3,29 million of this amount (37 % of the grant) concerns University-IT (which is the subject of the
complaint). The other activities of HIS (not subject of the current decision) are university research (“Hochschulforschung”, i.e. research
on higher education, and university development, (‘Hochschulentwicklung”), i.e. support regarding construction/land use planning
and regarding resources and projects planning in the field of organisational development.

Through long term maintenance contracts related to existing software supplied by HIS as well as software development contracts
relating to the product “HISinOne”, universities are allegedly bound to HIS.
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(14) In addition, the complainant takes the view that tax exemptions applied to HIS should be regarded as incompatible
State aid. In this regard, the complainant alleges two different tax exemptions: (i) exemption from corporation tax
based on § 5 para. 1 Nr. 9 of the German Corporation Tax Act; and (i) exemption from trade tax based on § 3 N. 6
of the German Trade Tax Act (in connection with § § 51 et seq. of the German Taxation Regulation).

(15)  According to the complainant, HIS carries out economic activities which consist in creating and providing software
to German and foreign public and private universities, as well as offering software support services. The complainant
therefore takes the view that these tax exemptions provide a total reduction of the amount of tax that should
normally be borne by HIS. Therefore, the complainant argues that the tax exemptions constitute a selective
advantage which consists in reducing HIS’ tax burden and which should be regarded as State aid contrary to EU law.

(16)  Finally, the complainant also opposes the change of HIS into a cooperative, which allegedly would continue to entail
State aid. In the complainant’s view the direct State funding has been replaced by indirect State funding through the
universities, which need to pay more for the service under the cooperative than before and therefore receive
additional funding from the budget of the regions to ensure their software needs are met. Additionally the
complainant notes that the cooperative keeps operating on the basis of structures and products that were developed
with illegal State aid. This non-recovered aid continues to give an illegal competitive advantage to HIS. The
Commission is, at the time of this decision, in the process of examining the cooperative structure of HIS eG in order
to determine whether it entails State aid and, if so, whether this aid could be considered compatible. Therefore, this
part of the complaint is not covered by the present decision and will be subject to a separate decision by the
Commission. At present, the Commission does not have sufficient information to take a first view on that part of the
complaint.

4. POSITION OF THE GERMAN AUTHORITIES

(17) In their letter of 25 May 2012, the German authorities claim that HIS did not benefit of any State aid in the sense of
Article 107 TFEU as the criteria of that article are not fulfilled. In particular, Germany considers that HIS cannot be
deemed an undertaking in the sense of Article 107(1) TFEU but rather be part of “internal State/in-house
organisation” (“staatlicher Binnenbereich”) in the field of education: for efficiency reasons, the Linder and Bund would
have bundled, in HIS, (software supply) resources that should otherwise have been provided separately by each Land
or each college. According to Germany, the federation/the regions should not be obliged to “outsource” the provision
of such college software services. Germany also argues that the activities of HIS would mainly be of non-economic
nature as its aim is in line with the State’s educational task, which includes providing colleges with human, financial
and organizational resources. Thus HIS supplied its services for non-economic purposes. In this context, Germany
refers to Commission decision No 343/2008 (°) and the Fenin case law (*°). Moreover, HIS would not benefit from an
advantage in the sense of Article 107(1) TFEU as this advantage was passed on entirely to the (State-owned)
universities and therefore ultimately flew back to the State. HIS, as a pure intermediary, could thus not be a
beneficiary of aid ().

(18) In the alternative, the German authorities argue that the yearly State funding relates to an existing aid scheme or
would be part of an SGEI in the sense of Article 106(2) TFEU. According to Germany, guaranteeing education and
research (public tasks, which constitute a clear SGEI) needs practical implementation through the provision of
software. Germany was thus obliged to provide this software to the universities and used HIS as a vehicle to do so.
Germany considers that HIS" Statutes and its work programme constitute a sufficient entrustment act and that the
compensation of HIS follows from the combined reading of the work programme and the budget.

http:/[ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=3_n343_2008.

Judgement of the Court in case C-205/03 (appeal to case T-319/99).

Germany refers to the (old) Community Framework for state aid for R & D&I (O] C 323, 30.12.2006, page 1), point 3.1.2,
according to which, if research organisation or other non-profit innovation intermediaries can prove that the totality of the state
funding has been passed on to the final recipient and that there is no advantage granted to the intermediary, the intermediary
organisation may not be recipient of state aid. However, in the Commission’s preliminary view, it is doubtful that HIS could qualify
as an “innovation intermediary” in the sense of the Community Framework, in particular in light of the fact that the complainant
claims that it not only supplies a software system similar to that of HIS, but that HIS' software system (HISinOne) is moreover under
development since well over 10 years and does not seem to be ahead of the market. (The current Framework for State aid for
R & D&l is published in O C 198, 27.6.2014).

—
Jr=3
o
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—
o


http://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=3_n343_2008

Enionun Egnuepida e Evpwenaikne Evaong 4.3.2016

(20)

(21)

(22)

(24)

(25)

At the same time Germany holds that the funding of HIS constitutes market conform behaviour and therefore does
not constitute aid: HIS’ shareholders (Federation and Regions — since 2014 only the Regions) got a return for their
funding, as they also fund the colleges, including their administration. Considering the State as a whole, the funding
of the “subsidiary”, HIS, would thus advantageous to the group (as it benefits the public colleges and in this way the
budget of the Regions). It would be a rational, market-conform, decision of the State to develop (through HIS) IT for
all colleges, which the latter could then use at a low price.

Germany also argues that, should the State support qualify as aid, it should be considered existing aid; In line with
the Procedural Regulation’s definition for existing aid (*?) there was no market for college software when HIS was
founded in 1969 and when the Bund and the Lander took over its shares in 1976. Only in the 1990s private
companies started supplying integrated college software (‘Campus Management solutions”) (**). Therefore the
German authorities argue that the State support became aid only upon emergence of a market.

With regard to the exemptions from corporation tax and trade tax, the German authorities take the view that the tax
exemptions are the outcome of the proper application of tax legislations. Pursuant to § 5 para. 1 Nr. 9 of the
German Corporation Tax Act, non-profit undertakings are exempt from corporation tax inasmuch as they do not
carry out an economic activity. Pursuant to § 3 N. 6 of the German Trade Tax Act in connection with § § 51 et seq. of
the German Taxation Regulation, non-profit undertakings are exempt from trade tax inasmuch as they do not carry
out an economic activity. Since HIS is a non-profit association which does not carry out economic activities, HIS is
tax exempt. The German authorities explain that the same tax exemptions apply to any non-profit entity in Germany
and refer to court jurisprudence ('*) according to which a tax scheme which constitutes an advantage for the
recipient, but which is justified by the character or structure of the system, does not fulfil the selectivity criteria.

5. ASSESSMENT

According to Article 107(1) TFEU, “any aid granted by a Member State or through State resources in any form whatsoever
which distorts or threatens to distort competition by favouring certain undertakings or the production of certain goods shall, in so
far as it affects trade between Member States, be incompatible with the internal market”. It follows that in order for a measure
to qualify as State aid, the following cumulative conditions have to be met: (i) the measure has to be granted out of
State resources and be imputable to the State, (ii) it has to confer an economic advantage to an undertaking, (iii) the
advantage has to be selective, and (iv) it has to distort or threaten to distort competition and has to be liable to affect
trade between Member States.

5.1. Existence of State aid
5.1.1. State resources

As regards the yearly State funding, the Commission observes that it consists in (deficit) funding of HIS, financed
directly by the Federal Republic of Germany and the Linder from the federal and regional budgets. They thus
constitute State resources. Since the decision to provide the funding lies in the hands of the Federal Republic of
Germany and the Lander, the measure would clearly be imputable to the State. Additionally, funding from public law
bodies (i.e. universities) also constitute State resources, as these are part of the State, and all their spending is hence
imputable to the State.

Additionally, by exempting HIS from corporation tax and trade tax, the German authorities forego revenue which
would constitute State resources. Hence, the measures at issue involve a loss of State resources and they are therefore
granted through State resources.

5.1.2. Presence of an economic advantage

According to Article 107(1) TFEU, in order for State aid to be present, an economic advantage has to be provided to
an undertaking. In the present case, Germany contests the nature of HIS as an undertaking, and therefore this
element needs to be assessed before examining the presence of an economic advantage.

Council Regulation (EU) 2015/1589, Article 1(b)v.

Germany in particular mentions the Campus Management solutions offered by GINIT since the beginning of the 1990’ies and by
SAP as of the middle of the 1990’ies (Submission of Germany of 5.7.2013, p. 4).

E(J decision in case C-6/12, paragraph 22, as of 18.07.2013, cases C-78/08 to C-80/08, graph 64, as of 08.09.2011
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5.1.2.1. Is HIS an undertaking?

(26)  According to settled case-law, in the field of State aid law, the concept of “undertaking” covers any entity engaged in
an economic activity, regardless of its legal status and the way in wh1ch it is financed. Any activity consisting in
offering goods or services on a given market is an economic activity (*°).

(27)  Germany argues that HIS was not an undertaking because it did not engage in an economic activity. According to
Germany, HIS had as statutory aim the support of German public universities and their administrations in order to
ensure the rational and economic performance of their scientific and educational tasks. This aim is in line with the
State’s duty for providing education, which requires providing universities with human, financial and organizational
resources. As such, HIS supplied its services for non-economic purposes and therefore did not engage in an
economic activity.

(28) The Commission notes in the first place that activities which fall within the exerc1se of public powers are not of an
economic nature justifying the apphcatlon of the Union’s competition rules (*®). This is, inter alia, the case where the
State acts “by exercising public power” (*”) or where the activities carried out by a given entity are connected with the
exercise of powers of the State by their nature, their aim and the rules to which they are subject (**).

(29) The Commission must therefore assess whether the activities carried out by HIS belong to the sphere of public
power or are connected to the exercise of those powers by their nature, aim and the regulation to which those
activities are subject. In this respect, the Commission considers it relevant to make reference to the Compass
Datenbank case law of the Court of Justice. According to that judgment, “a data collection activity in relation to
undertakings, on the basis of a statutory obligation on those undertakings to disclose the data and powers Of enforcement related
thereto, falls within the exercise of public powers. As a result, such an activity is not an economic activity” (*°). In addition, the
Court noted that “an activity consisting in the maintenance and making available to the public of the data thus collected [...]
also does not constitute an economic activity, since the maintenance of a database containing such data and making that data
available to the public are activities which cannot be separated from the activity of collection of the data” (*°).

(30) In this respect, the Commission recalls that, on the basis of the case law (*') the Commission in the Communication
on the application of the European Union State aid rules to compensation granted for the provision of services of
general economic interest (‘the SGEI Communication”) (*?) has considered that, public higher education organised
within the national educational system, predominantly or entirely funded by the State and supervised by the State is
considered a non-economic activity. On this basis, it must be assessed whether the activities of HIS are inseparably
connected to the educational tasks carried out by higher education establishments, which would render HIS’
activities non-economic.

(31)  On the basis of the information available, it appears possible to consider at this stage that HIS' activities could be
considered non-economic to the extent that they seem to be necessary to, and inseparable from the public task of
higher education, (see also Article 7 Grundgesetz). This is reflected by paragraph 2 of HIS Statute, which defines the
object of HIS' business as supporting higher education establishments and the competent authorities in their efforts
to achieve the rational and effective fulfilment of their higher educational role (see recital (6) above). As means to this
end, the Statute in paragraph 2 narrows the activities of HIS to (a) developing procedures for rationalising university
administration and advisory support for their application; (b) producing studies and expert opinions to form the
basis for decision making; (c) developing guiding principles for university construction; (d) ensuring information
provision and the organisation of information exchange. From these, (a) and (d) are clearly linked to university IT;
software development and support.

(*’)  Case C-41/90 Hofner and Elser [1991] ECR 1-1979, paragraph 21, case 19/61 Mannesman AG v. High Authority of the ECSC
[1962] ECR 357, paragraph 371 and joined cases 17/61 & 20/61 Klockner-Werke AG and Hoesch AG v. High Authority of the
ECSC [1962] ECR 325, paragraph 341:

(*%  See case C-138/11 Compass v Austria (Compass Datenbank) EU:C:2012:449, paragraph 35; Case 107/84 Commission v Germany EU:

(:1985:332, paragraphs 14 and 15; and Case T-347/09 Germany v Commission EU:T:2013:418, paragraph 27.

((7)  Case C-118/85 Commission v Italy EU:C:1987:283, paragraphs 7 and 8.

(%) Case C-364/92 SAT Fluggesellschaft mbH v Eurocontrol EU:C:1994:7, paragraph 30.

(") Case C-138/11 Compass v Austria (Compass Datenbank) EU:C:2012:449, paragraph 40.

(*°)  Case C-138/11 Compass v Austria (Compass Datenbank) EU:C:2012:449, paragraph 41.

(“))  See for instance case C-318/05, point 68; 109/92, Wirth, point 1.

(3 0] C8, 11.1.2012, p. 4-14, points 26-29.
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(32) In the light of the Compass Datenbank case law, it appears that the above would apply not only to the collection and
storage of data but also to making the data available to higher education entities through an IT application and the
provision of IT support services, to the extent that the latter — although it could per se be construed as the provision
of services on a market — would be necessary to the exercise of public task, i.e. the provision of public higher
education. On the basis of the information available, the Commission is of the view at this stage that public higher
education could not be adequately exercised without the abovementioned activities.

(33) The fact that HIS provided IT services in exchange for remuneration since 1997 may instead indicate that the services
it provides to universities are an economic activity. However, as remuneration is included in the applicable rules (see
Statute Article 6) it could also be considered inseparable from the services that HIS provided. This preliminary
conclusion would also apply in relation to the loss coverage of HIS in the form of direct yearly transfers by the Bund
and the Lander.

(34) Notwithstanding the above, the Commission observes that it seems that in recent years HIS has been supplying also
general (e.g. financial or personnel) management software that does not appear to be specific to public higher
education management and may be necessary but not inseparable from it. In addition, at this stage it is not clear
whether the use of the software by the universities was always strictly limited to purely non-economic purposes or
whether it also served for-profit activities of the universities.

(35) In addition, it is not clear to what extent the fact that IT support for universities could be provided also by other
undertakings (thus the market is not completely closed to the competition) could affect the preliminary view of the
HIS activities as being ancillary to the public task of providing higher education.

(36) Also, according to the information available, it appears that HIS also supplied software and software support to
private universities, which could qualify as an economic activity. According to Germany, the activity of HIS serving
foreign and private universities was only limited, constituting around 2,8 % (**) of its turnover, and allegedly this
activity was strictly separated from its non-economic main activity and cross-subsidisation was excluded. However,
the Commission highlights that Germany has not provided evidence to substantiate its claim.

(37)  Germany further holds that HIS should not be deemed an undertaking in the sense of Article 107(1) TFEU because it
was an instrument of the State (“in-house”[“closed circle” structure, body of the State administration). According to
Germany, the federal authorities and the Lander, for efficiency reasons, would have bundled in HIS software supply
resources that should otherwise have been provided separately by each. According to Germany, the federal
authorities and the Lander should not be obliged to “outsource” the provision of such university software services.

(38) The Commission has doubts whether the above view of the German authorities can rule out the existence of an
economic activity on the basis of the case law. The fact that an activity has been provided “in house” does not exclude
the existence of its economic nature. In Zweckverband Tierkorper (“*) the General Court has held that whether the
State exercises an activity directly by the body belonging to public administration or another special entity has no
impact on the application of competition rules to that activity and held that the body exercises economic activity, as
long as that activity can, in principle, be performed on an open market, i.e. as long as the market is not completely
closed to competition in the Member State in question by a statutory provision. That is not the case here.

(39) Inview of the above, the Commission notes that it has at this stage some doubt as to whether HIS can be considered
an undertaking in the sense of Article 107(1) TFEU. The Commission therefore requests Germany and any other
interested parties to provide additional information in this respect as to allow it to take a final view on this issue.

5.1.2.2. Economic advantage to HIS

(40)  If HIS were to consider as an undertaking in the sense of Article 107(1) TFEU, the Commission would need to assess
whether it would have received an economic advantage resulting from the measures.

%) Figure submitted by Germany — in contrast with the figure in the court judgement in case C-15/13.

2% Cases T-295/12 and T-309/12 judgements of 16 July 2014, points 70-73.

—~—
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(41)  With regard to the tax exemptions, it is settled case-law that the notion of aid encompasses not only positive benefits,
but also interventions which, in various forms, mitigate the charges which are normally included in the budget of an
undertaking (*°). This includes advantages granted in the form of tax exemptions.

(42)  Since HIS benefits from exemption from corporation tax (Korperschaftsteuer) on the basis of § 5 para. 1 Nr. 9 of the
German Corporation Tax Act and exemption from trade tax (Gewerbesteuer) on the basis of § 3 N. 6 of the German
Trade Tax Act in connection with § § 51 et seq. of the German Taxation Regulation, HIS benefits from an advantage
consisting in a reduction of its tax burden. Hence, the measures under consideration involve an advantage available
for HIS.

(43)  As regards the yearly State funding, Germany argues that HIS did not get any undue benefit from it as the advantage
— if any — would have been passed on entirely to the (State-owned) universities and therefore ultimately reverted to
the State. According to Germany, HIS was a pure intermediary and therefore could not be a beneficiary of any aid
(see also recital (17)).

(44) However, on the basis of the information available, the Commission is of the preliminary view that it is questionable
whether HIS could be considered as a pure intermediary between the State and the universities or that the federation/
regions, HIS and the universities could be considered as one public entity/group. Moreover, Germany has provided
no evidence to demonstrate the yearly State funding to HIS would have been established in a way to avoid
overcompensation.

(45) Therefore it cannot be excluded that the yearly funding as set out in the Statute and the Konsortialvertrag goes beyond
what is necessary to provide IT support to the public universities.

(46) It should also be noted that, in Germany’s views, HIS would not have been able to provide services without the yearly
State funding. The State support thus seems to have constituted an advantage to HIS.

(47)  Germany also argues that HIS was in line with market conform behaviour and therefore does not constitute aid: HIS’
shareholders (Federation and Regions — since 2014 only the Regions) got a return for their funding, as they also
fund the universities, including their administration. Considering the State as a whole, the funding of the
“subsidiary”, HIS, would thus be advantageous to the group (as it benefits the public universities and in this way the
budget of the Regions). It would be a rational, market-conform, decision of the State to develop (through HIS) IT for
all universities, which the latter could then use at a low price (*°).

(48) However, it is questionable whether the continuous State funding of a company to enable it to supply software to
universities is compatible with the Market Economy Investor Principle (‘MEIP”) or qualifies as market-conform
behaviour. This claim seems to be at odds with the status of HIS GmbH as a non-profit organisation. Further,
Germany has not provided a business plan which demonstrates that funding HIS is more advantageous than buying
such services on the market. Thus, if — as appears at this stage — the funding is not in line with the MEIP, an
economic advantage may exist in favour of HIS from which other providers do not benefit.

(49)  Therefore, in the preliminary view of the Commission, the yearly State funding up to 31 December 2013 conferred
an economic advantage to HIS in the sense of Article 107(1) TFEU.

5.1.3. Selectivity

(50)  Concerning the yearly State funding, the Commission is of the preliminary view that the advantage (public funding
under the consortium agreement) is selective since only HIS and no other software provider would have benefited
from it.

(**)  Case 30/59 De Gezamenlijke Steenkolenmijnen in Limburg v High Authority of the European Coal and Steel Community [1961]
ECR 3, p. 19.

(*)  Germany refers to the 1993 Commission Communication regarding the application of Articles 92 and 93 to public undertakings in
the manufacturing sector, point 29, according to which cross-subsidisation in public holding companies will be considered as aid
only where there is no other reasonable explanation to explain the flow of funds than that they constitute aid. It should be noted,
however, that this is in the context of the interpretation of the MEIP to public companies and concerns subsidisation of unprofitable
undertakings by profitable undertakings within the same group of public companies (comparable to private groups with a strategic
plan for long-term gain). The case under investigation, to the contrary, concerns funds from the state to a separate (albeit public)
company to finance the provision of software to (mainly public) universities. It does not seem straightforward that the German
federation and regions, HIS and the universities could be considered to constitute one (public) company group.
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(52)

(53)

(55)

(57)

(58)

27
(**)
*)

With regard to the tax exemptions, under Article 107(1) TFEU, the measure would be selective insofar as it favours
certain undertakings or the production of certain goods. In the case under review, the question arises as to whether
the exemptions from corporation tax and trade tax granted to HIS constitute a selective advantage.

As mentioned above, HIS benefits from the following two tax exemptions: (i) exemption from corporation tax
(Korperschaftsteuer); and (i) exemption from trade tax (Gewerbesteuer). The first exemption is based on § 5 para. 1 Nr. 9
of the German Corporation Tax Act (Korperschaftsteuergesetz). Accordingly, non-profit undertakings are exempt from
corporation tax insasmuch as they do not carry out an economic activity. The second exemption relates to § 3 N. 6
of the German Trade Tax Act (Gewerbesteuergesetz) in connection with § § 51 et seq. of the German Taxation
Regulation (Abgabenordnung). This provision exempts from trade tax non-profit undertakings inasmuch as they do
not carry out an economic activity.

Therefore, the assessment of the selective advantage is contingent upon the qualification of the HIS’ activities when
applying the tax legislations. Should one consider that creating and providing software to universities constitutes an
economic activity, then the tax exemptions granted to HIS would be selective since they provide for an advantage
that any other non-profit undertakings carrying out economic activities would not benefit from. By contrast, should
one consider that it does not constitute an economic activity, then the tax exemptions apply to HIS as to any other
non-profit undertakings with no economic activities. There would therefore be no selective advantage.

The question of the selective advantage is therefore connected to that of the nature of the activities carried out by
HIS. As has been assessed above, it cannot at this stage be excluded that HIS' are of a non-economic nature since they
may be necessary and inextricably linked to the public task of providing higher education. The Commission has
therefore doubts as to the assessment of the selective advantage and it invites the German authorities and the
interested parties to provide further substantiated arguments on this question.

In a second step, should the tax measures appear to be prima facie selective, one should next examine whether the
differentiation that results from the nature or general scheme of the tax system of which it forms part and could
hence be justified. In this regard, according to the relevant jurisprudence (*’) and the Commission Notice on the
application of the State aid rules to measures relating to direct business taxation (*®), a Member State has to establish
whether the measure under consideration derives from the basic or guiding principles of that system.

In this regard, one of the arguments raised by the German authorities the measure is not selective because he prima
facie selectivity of the measure would be justified since HIS is a non-profit undertaking. According to the
aforementioned Notice, since tax cannot be levied if no profit is earned, it may be justified by the nature of the tax
system that non-profit-making undertakings are tax exempt.

In the present case, however, the Commission takes the preliminary view that such a justification could not apply
since HIS generates income for the provision of software, which should prima facie be subject to tax.

5.1.4. Distortion of competition and effect on trade between Member States

Germany argues that there was no market for university software in 1976 and therefore that the financing of HIS
could not constitute State aid. In the absence of a market, there cannot be a distortion of competition affecting trade
in the sense of Article 107(1) TFEU.

The complainant is of the view (*°) that in 1976, at the time when HIS was acquired by Germany and the Lénder, HIS
did not provide IT solutions and services yet. Universities did not have the IT infrastructure which could have
supported the use of such solutions or to have the need for such services. Sector-specific IT solutions were first
developed in the private sector in the 1980s and only around 1993 the relevant university IT solutions and services
market (market for Campus Management Systems) emerged in Germany, the UK and Italy. At that moment, US
providers, which had started offering such systems in the US as of the 1980’s, entered the market. On the basis of the
information above (and pending any relevant comments that Germany and any other interested parties may wish to
make in the course of the formal investigation procedure), the Commission is at this stage of the preliminary view
that at least since 1993 there has been market for higher education management software.

Case 173(73 Italian Republic v. Commission of the European Communities [1974] ECR 709, paragraph.

Commission Notice on the application of the State aid rules to measures relating to direct business taxation, O] C 384, 10.12.1998,
paragraph 23.

Datenlotsen, submission of 28.08.2015.
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(60)  On the basis of the above, it appears to the Commission that the yearly State funding and the tax exemptions could
be considered to be liable to affect trade between Member States, at least since 1993.

(61)  The yearly state financing provided to HIS an economic advantage, thereby putting it in a better position than other
IT services providers active on the market. It could develop further software and to provide services and offer it to
higher education entities at conditions that would not be available under normal market circumstances. Therefore, at
this stage, the Commission is of the preliminary opinion that the yearly State funding and the tax exemptions are
likely to have altered competition.

5.1.5. Preliminary conclusion as to the presence of State aid

(62) In view of the above, there exist doubts as to the qualification of the HIS as undertaking in the sense of Article 107
(1) TFEU, the existence of the economic advantage and the selective nature of the tax exemptions.

Absence of aid under Altmark case law

(63) In its judgment in Altmark (*°), the Court of Justice held that public service compensation does not constitute State
aid within the meaning of Article 107 of the Treaty provided that four cumulative criteria are met. First, the recipient
undertaking must actually have public service obligations to discharge, and the obligations must be clearly defined.
Second, the parameters on the basis of which the compensation is calculated must be established in advance in an
objective and transparent manner. Third, the compensation must not exceed what is necessary to cover all or part of
the costs incurred in the discharge of the public service obligations, taking into account the relevant receipts and a
reasonable profit. Finally, where the undertaking that is to discharge public service obligations, in a specific case, is
not chosen pursuant to a public procurement procedure which would allow for the selection of the tenderer capable
of providing those services at the least cost to the community, the level of compensation needed must be determined
on the basis of an analysis of the costs that a typical undertaking, well run and adequately provided with the relevant
means, would have incurred.

(64) According to German authorities the yearly State funding would be part of an SGEIL Guaranteeing education and
needs practical implementation through the provision of software. Germany was thus obliged to provide this
software to the universities and used HIS as a vehicle to do so. Germany considers that HIS’ Statutes and its work
programme constitute a sufficient entrustment act and that the compensation of HIS follows from the combined
reading of the work programmes and the budgets.

(65) The Commission at this stage doubts that the Altmark-conditions are fulfilled: first, it does not seem that HIS has a
sufficiently detailed entrustment act: the Statute of HIS, that would constitute the entrustment act according to
Germany, is very broadly defined, having enabled HIS to extend its activities over the years. In the context of a
preliminary ruling relating to a public procurement dispute opposing Datenlotsen against HIS and a Hamburg
university, the Court considered that HIS is “not entrusted directly with the performance of a public service task” (**).
Also according to the complainant, there would not be a sufficiently detailed entrustment act, in the absence of a
sufficiently concrete description of required (public) services (“Leistungsbeschreibung”). In this context, the Commission
at this stage doubts that HIS had a sufficiently detailed entrustment act.

(66) Second, the parameters on the basis of which the compensation is calculated do not seem to be established in
advance in an objective and transparent manner. Based on the information currently at the disposal of the
Commission, there does not seem to be any such advance definition of the parameters to calculate the
compensation, nor any advance definition how this compensation is monitored.

(67)  Third, there also do not seem to be clear mechanisms, defined in advance, to prevent overcompensation.

(68) Finally, it does not appear that HIS was selected on the basis of a public tender procedure and the level of its
compensation does not seem to be determined on the basis of the analysis of the costs of a typical, well-run
undertaking, but rather on the basis of HIS' deficits. Further, it appears that the duration of its “mandate” is not
limited.

%) Case C-280/00 Altmark Trans GmbH and Regierungsprésidium Magdeburg v Nahverkehrsgesellschaft Altmark GmbH [2003] ECR 1-7747.
1) Case C-15/13, Judgement of the Court of 8 May 2014.Technische Universitit Hamburg, Hochschul Informations System GmbH against
Datenlotsen Informationssysteme, points 16 and 25-32.
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(73)

(74)

(76)

(78)

)

In this context, it is doubtful that the concept of SGEI can be applied as the same type of services are/can be provided
by private actors in the market.

At this stage, the State funding of which HIS benefited therefore does not appear to fulfil the Altmark conditions.
5.2. Presence of an existing State aid scheme

Germany claims that if State aid were to be present in the yearly State funding it would constitute an existing aid
scheme.

The Commission must therefore analyse whether, if the presence of State aid within the meaning of Article 107(1)
TFUE (see above) were to be confirmed, the yearly State financin% would amount to an existing aid/existing aid
scheme in the sense of Article 1(b) of the Procedural Regulation (*%).

In this respect, the Commission observes that the yearly State funding finds its legal basis in the Statute of HIS and in
the Konsortialvertrag concluded at the time when HIS was acquired by the State. These acts lay down the mandate, the
management and the financing of HIS. The yearly State funding was not limited in time, and the annual amounts
were not fixed in advance. Indeed, in order to receive the funding, HIS had to present its work plan and
corresponding budget to its general assembly annually, which voted on its financing.

5.2.1. Existing aid

The definition of “existing aid” is contained in Article 1(b) of the Procedural Regulation. In the present case, only
point (v) of that Article appears to be applicable:

“existing aid’ means: [...] (v) aid which is deemed to be an existing aid because it can be established that at the time it was put
into effect it did not constitute an aid, and subsequently became an aid due to the evolution of the internal market and without
having been altered by the Member State. Where certain measures become aid following the liberalisation of an activity by Union
law, such measures shall not be considered as existing aid after the date fixed for liberalisation”.

In this respect, Germany has argued that the yearly funding of HIS, as a scheme, must be considered existing aid
because at the time when it was granted (1976) there was no market for the products and services provided by HIS,
and hence the yearly funding could not constitute State aid within the meaning of Article 107(1) TFEU. It would only
have become aid at a later point, not defined by Germany when private offers had developed such that a market
emerged. At that point the scheme would have become aid, but existing aid.

In this respect, the Commission notes that Germany has not at this time provided sufficient evidence to substantiate
the claim that there would have been no market for HIS services in 1976 and the Commission must therefore
express doubts that the yearly funding mechanism could constitute existing aid on that basis.

However, even assuming the yearly funding would constitute an existing aid scheme as argued by Germany, this
would only apply provided the scheme had not undergone any significant alterations as from the time when it
became existing aid.

Germany argues that the Federal State and the Lander have consistently and uninterruptedly provided the funds
necessary for the fulfilment of HIS' statutory obligations on the basis of its Statutes and the Konsortialvertrag. In
addition, in order to avoid a stronger increase of State funding, universities were required to also contribute to a
certain extent by paying limited fees since 1997.

Germany argues that there have not been any significant changes to the nature of the yearly State funding (annual
grants), the objective pursued by the measure (software supply to universities), its legal basis the Konsortialvertrag and
the, Statute of HIS, the benefiting undertakings/institutions (HIS) or the source of the financing (budget of the the
Bund and the Lander).

Council Regulation (EU) 2015/1589 of 13 July 2015 laying down detailed rules for the application of Article 108 of the Treaty on
the Functioning of the European Union, OJ L 248, 24.9.2015, p. 9.
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(80)  The texts of the Statute and of the Konsortialvertrag, the administrative agreement between the State and the regions,
indeed, have not changed materially over time. Stock capital has increased over the years, also due to new members
joining, and due to inflation. New members have merely altered the composition and number of members of the
supervisory board and the Board of Trustees. Therefore, it can be noted that the nature of the benefit, the objective,
the legal base and the beneficiaries have not undergone material change over time.

(81) However, the mandate of HIS, which remained unchanged over the years, was very broadly defined and therefore
allowed HIS to change significantly its product portfolio over time. According to the complainant (**) HIS did not
develop software from the start as universities did not have the IT infrastructure which could have supported the use
of such software. Instead, in the 1970s HIS started developing data collection and data organisation tools for
universities and for the sake of education policy. And only in the 1980s, where sector specific IT software was first
developed in the private sector, HIS followed that development and began developing software as well, which
eventually evolved into integrated campus management IT.

(82)  This was accepted through the yearly decisions of the general assembly of HIS approving the product development
plan and determining the level of funding based on the work plan and the budget. This could be considered as a
succession of yearly aid decisions, however, as the activities seem to be covered by the mandate encoded into HIS’
Statue, the changes cannot be considered significant, as all these activities seem to be in line with the statutory
objectives.

(83) According to the Court in its judgment Namur les assurances du crédit (**), an aid scheme could not be found to be
modified if the aid is based on legal provisions (which are not modified) and the modification results from an
increase of the aid amount or circumstances affecting the activity of the entity. In any case “Whether aid may be
classified as new aid or as alteration of existing aid must be determined by reference to the provision providing for it”.

(84) In this respect, the mandate of HIS was formulated broadly enough in order to allow HIS to enlarge its field of
activity and adjust its services to the changing needs of the universities.

(85) In addition to the change in activity, the funding system has changed twice over time. The first change to the funding
of HIS happened in 1997. Before 1997, HIS provided all software services to the universities free of charge. In 1997,
as a response to expanding demand and the need to increase HIS budget, it was decided that part of its costs should
be covered by fees charged to the universities and that the State funding would be frozen at the level of the time. The
funding mechanism changed again in 2003; the fees have been converted into prices that were fixed by the
Supervisory Board on proposal by the Management.

(86) It needs to be dlscussed further whether that change in the financing is significant. Taking into account case practice
in broadcasting cases (*°) the introduction of a certain degree of commercial financing (such as here the fees charged
to the universities) arguably does not significantly alter the funding system.

(87)  Also according to the case law of the General Court in the Gibraltar judgment (*°), not every alteration to existing aid
should be regarded as changing the existing aid into new aid; “it is only where the alteration affects the actual substance of
the original scheme that the latter is transformed into a new aid scheme. There can be no question of such a substantive alteration
where the new element is clearly severable from the initial scheme.”

(88)  According to Commission practice, changes to the financing instrument are considered to be significant if its main
elements have been changed, such as the nature of the benefit, the ob]ectlve pursued by the measure, its legal basis,
the benefited undertakings/institutions or the source of the financing (*”).

(89) The Statute of HIS states that the Bund and the Linder must cover all means necessary for the fulfilment of HIS
statutory tasks — unless own revenues are generated. The costs related activities that are not part of the financing
plan should be covered by the client (**). That means that the possibility of obtaining other forms of financing than
the direct State funding was included from the beginning.

Datenlotsen, submission of 28.08.2015.

The Netherlands vs. Commission, T-231/06 and T-237/06 Rec. p.1I-5593, point 180.

See e.g. case E 8/2006 (ex CP 110/2004 et CP 126/2004), decision on the public funding of VRT.
T-195/01 Government of Gibraltar vs. Commission para. 111.

See VRT decision, point 121.

Article 6 of the Statute of HIS GmbH.
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91)

(93)

(98)

*)
(*)

This assumes however, that the additional financing is still as low in proportion so as not to change the overall
character of the financing, which is State funding. This aspect needs to be further investigated and information in this
respect needs to be gathered.

Furthermore, the Commission needs further elements to establish whether the development of the IT services for
universities market in the 1990s could amount to the evolution of the internal market within the meaning of
Article 1(b) Regulation (EC) No 2015/1589.

In summary, it needs to be established on the basis of additional information whether the change of financing could
be regarded as significant changes. Therefore, it cannot be established upfront whether the financing of HIS
constituted an uninterrupted scheme.

Therefore, the Commission does not have sufficient information at this stage to establish that the Konsortialvertrag,
the Statute of HIS with its annual work plans and budgets can be considered to constitute an existing aid scheme
covering the entire period 1976-2013 (or 1993-2013).

The measures under assessment have been put into effect without prior notification and thus in breach of
Article 108(3) TFEU.

5.3. Compatibility of the aid

If the presence of State aid is confirmed (see Section 5.1) and the conditions to consider it as an “existing aid” are not
met (see Section 5.2), its compatibility would therefore need to be assessed.

The German authorities argued that the yearly State support in favour of HIS does not involve aid (see section 4).
They did not put forward arguments to show that any State aid element possibly present would be compatible with
the TFEU or submit any evidence in that respect.

The compatibility of any State aid granted to HIS would normally have to be assessed according to Article 107(3)(c)
TFEU. In view of the nature of the measures under assessment and their possible amount, it does not seem at this
stage that the aid would fall under the General Block Exemption Regulation (*?) the de minimis rules (*), or under any
specific framework or Commission guidelines currently in force.

In the absence of any secondary legislation, and in order to assess whether the measures under assessment would be
compatible with the internal market on the basis of Article 107(3)(c) TFEU, the Commission would need to balance
the positive effects of the aid measures in reaching an objective of common interest against their potential negative
side effects, such as distortions of trade and competition. In applying the balancing test, the Commission assesses the
following questions:

(1) Is the aid measure aimed at a well-defined objective of common interest (i.e. does the proposed aid address a
market failure or other objective)?

(2) Is the aid well designed to deliver the objective of common interest? In particular:
(a) Is the aid measure an appropriate instrument?
(b) Is there an incentive effect, i.e. does the aid change the behavior of firms?
(c) Is the aid measure proportional, i.e. could the same change in behavior be obtained with less aid?

(3) Are the distortions of competition and the effect on trade limited, so that the overall balance is positive?

Commission Regulation declaring certain categories of aid compatible with the internal market in application of Article 107 and
108 of the Treaty, http://ec.curopa.cu/competition/state_aid/legislation/block.html.

Commission Regulation (EC) No 1407/2013 of 18 December 2013 on the application of Articles 107 and 108 of the Treaty on the
Functioning of the European Union to de minimis aid, O] L 352, 24.12.2013, page 1.


http://ec.europa.eu/competition/state_aid/legislation/block.html
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(99) Whereas originally the State support may have addressed a purely public task, gathering information for the
purposes of education planning, and it may have been a market failure (absence of commercial providers of such
services), this appears to be less so as of the emergence of the market for IT solutions and services, which, based on
current information, seems to date around 1993. Also, the complainant argues that solutions from private vendors
were available (see recital (13). Under such circumstances, it does not appear that the State support addressed a
market failure after 1993 or so.

(100) In the preliminary view of the Commission, the support for ensuring higher education could be qualified as an
objective of common interest (see e.g. Article 9 TFEU). However, it still remains to be established that the main
objective of the yearly State funding for the supply of software by HIS to the universities directly served this purpose.

(101) The Commission, moreover, has doubts that the measure was well designed to deliver such objective of common
interest. On the basis of the information currently available, it does not seem that there was a proper mechanism
controlling the funding needed, nor any mechanism to ensure proportionality of the funding or to avoid
overcompensation.

(102) Finally, given the potential effect on competition of the measures under assessment, the Commission also has doubts
at this stage that the overall balance of the yearly State funding would be positive.

(103) For those reasons, in case the formal investigation procedure confirms the presence of State aid for the benefit of
HIS, the Commission has doubts concerning the compatibility with the internal market of the yearly State funding of
which HIS benefited in the period 1976-2013.

(104) Should new aid be found as a result of the investigation, and this aid deemed incompatible with the internal market,
it would have to be recovered from the beneficiary (*'). In this context, it needs to be assessed whether HIS eG can be
regarded as economic successor of HIS GmbH. Shall HIS eG be identified as the economic successor of HIS GmbH, it
would be subject to the recovery obligation.

(105) The Commission is still in the process of examining the cooperative structure in order to identify whether or not it
involves State aid, and, if yes, whether this State aid can be considered compatible. This assessment will be subject, as
noted in recital (16), to a separate decision by the Commission at a later stage.

(106) With regard to the tax exemptions from income tax and trade tax, should these measures be regarded as State aids,
the question arises as to whether they are compatible with the internal market. The exemptions, however, appear to
be operating aids, meaning that they are not linked to the carrying-out of specific projects and they reduce the
undertaking’s expenditure without it being possible to assess the precise volume involved. The Commission has
consistently maintained that operating aids are in principle prohibited (*?). Therefore, it appears at that preliminary
stage that the tax exemptions granted to HIS, if they were regarded as State aid, would be incompatible aid with the
internal market.

(107

~

In the light of the foregoing considerations, the Commission, acting under the procedure laid down in Article 108(2)
of the Treaty on the Functioning of the European Union, requests Germany to submit its comments and to provide
all such information as may help to assess the aid/measure, within one month of the date of receipt of this letter. It
requests your authorities to forward a copy of this letter to the potential recipient of the aid immediately.

(108) Furthermore, within that same deadline, Germany is requested to provide specifically information on the following
points:

(1) Germany is invited to comment on the precise date of emergence of a university IT solutions and services
(Campus Management systems/solutions) market and in particular on the preliminary view of the Commission
that this emergence dates 1 January 1993

*1)  Relevant timeline as of recital 26 of the Procedural Regulation (EC) No 2015/1589.
42 Commission Notice on the application of the State aid rules to measures relating to direct business taxation, OJ C 384, 10.12.1998,
para. 32.

——
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(2) Germany shall provide a detailed description of the services that HIS GmbH was providing over its existence;
from the start in 1976 until 1 January 2014 in a yearly breakdown. Germany is requested to provide the work
programme and economic plan of HIS for the entire period 1976-2013.

(3) Germany is requested to provide all yearly budgets of HIS GmbH, which also contain the information on the
source of financing; which proportion of its budget was State financed based on the HIS Statute, which came
from other sources. Furthermore, Germany is invited to explain how the fees were fixed by the Supervisory
Board as of 2003 and how these fees related to market prices.

(4) Germany is requested to provide turnover figures and the description of the service provided related to private
and foreign universities in the period of 1993-2013.

(5) Since 1 January 2014, direct State funding has been abolished and the fees have been increased allegedly in order
to switch to a cost-based price model. Germany is requested to clarify this “cost-based price model”. Germany is
requested to provide a detailed description and the (business) plans and other documentation regarding the
financing of HIS/HIS eG following abolishment of the State funding and to clarify how, and for which products/
services, specific fees are fixed in addition to the annual fee (which is to be determined by the management and
supervisory board and cannot exceed 6 000 EUR). Germany is also requested to clarify whether HIS eG charges/
will charge license fees and if not, how this is financed. In addition, Germany is requested to provide a complete
price list of HIS GmbH and HIS eG for the past 10 years.

(109) The Commission wishes to remind Germany that Article 108(3) of the Treaty on the Functioning of the European
Union has suspensory effect, and would draw your attention to Article 16 of Council Regulation (EC) No 2015/
1589, which provides that all unlawful aid may be recovered from the recipient.

(110) The Commission warns Germany that it will inform interested parties by publishing this letter and a meaningful
summary of it in the Official Journal of the European Union. It will also inform interested parties in the EFTA countries
which are signatories to the EEA Agreement, by publication of a notice in the EEA Supplement to the Official Journal
of the European Union and will inform the EFTA Surveillance Authority by sending a copy of this letter. All such
interested parties will be invited to submit their comments within one month of the date of such publication.

(111) The Commission notes that Germany exceptionally accepts that the adoption of the decision be in the English
language.»




