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ATIOOAXH TOY AIKAXTHPIOY (tétapto Tunpa)

™G 9ng AekepPpiov 2021 *

«[Tpodikaotikn mapamounn — Kataokevr), mapovoiaon Kat TOANON TTPOIOVI®V KATIVOD —
Odnyia 2014/40/EE — Emonpavon kot ovokevaoia — ApBpo 8, mapdypadog 8 —
ITpoeidomotjoelg yiax Tnv vyeia oL omoieg mpémet va avaypddoviat oe kabe povada cvokevaoiag
Kot e€WTEPLKT) OLOKELAOIA TIPOIOVTOG KATTVOU — AUTOHATOG TWANTHG TAKETMOV TOLYAP®Y —
[Tpoeidomotoelg yiax Tnv vyeia ot omoieg entepikag dev eival opatég — AmelKovioelg Hovadwv
ovokevaoiag — Evvola tov “eikovev” 1ng povadag ovokevaoiog kot kK&Be e€wtepikng
ovokevaoiag mov arevBuvovtal oe Katavalwtég otnv Evpwnaiki Eveon»

Y1nv vnéBeon C-370/20,
HE AVTIKEIPEVO aiTnON TIPOSIKACTIKNG aTtoPpdoews Suvapel Tov dpBpov 267 XAEE, mov vméPale to
Bundesgerichtshof (Avotato Opoomovdiakd Awkaotnplo, Teppavia) pe oamoédpaon 1ng
25n¢ Iovviov 2020, n omoia mepiqAbe oto Awaotiplo otig 7 Avyotvotov 2020, 610 TAAioLO TNG
dikng
Pro Rauchfrei eV
KOTA
JSeK,

TO AIKAXTHPIO (tétapto THApH®),

ovykeipgevo amd touvg K. Jirimée, mpoedpo Tovu TpiTOL TUAUATOG, TTPoedPedOLOA TOV TETAPTOU
TuRpartog, S. Rodin (etonyntn) kat N. Picarra, Sikaotég,

yevikog eloayyeléag: E. Tanchev

ypappatéag: A. Calot Escobar

éxovtag vtoyn tnv €yypadn dadikaoioa,

AappavovTag vdYn TIG TTAPATNPHOELS TTOL LTIERAAV:

— 0]JS e.K, exnmpoownovpevog amnod tov A. Meisterernst, Rechtsanwalt,

— 1 Evponaixkn Emtponr, eknpoowmotpevn and tov C. Hodlmayr kat tnv 1. Rubene,

* Thwooa StadIkaciag: n yepUavIKr.

EL
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apol AKOVLOE TOV YEVIKO eloayyeléa TIOL avEMTUEE TIG TIPOTAOELS TOV KATA Tr ovvedpiaomn Tng
15n¢ IovAiov 2021,

ekdideL TNV akoAovdn

Anodgaon

H aitnon mpodikaotikng amopaoens apopd tnv epunveia Tov apbpov 8, mapaypadot 3 kat 8, Tng
odnyiag 2014/40/EE tov Evpwnaikot KotvoBouvliov kat tov XvpPouvAiov, Tng 3ng Ampiiiov 2014,
Y& TNV TIPOOEYYLON TV VOHODETIKOV, KAVOVIOTIK®V Kal SoknTiKOv datdewy Twv Kpatwv
HEAQV OXETIKA HE TNV KOTHOKELH, TNV TIOPOLGINON Kol TNV TIWANOCN TPOIOVI®WY KATIVOU Kol
oLVAPOV TTPOIOGVIWV KAl TNV Katapynon tng odnyiag 2001/37/EK (EE 2014, L 127, o. 1).

H aitnon avti vtoPAnOnke oto mhaioto évdikng Stapopdg peta€ tng Pro Rauchfrei eV kat tov JS
e.K. Moyw g xpriong amoé tov JS e K. autopatov moAntov makétewv Tolydpwv ol omoiol dev
EMITPETIOVV OTOV KATAVOAMTH va PAETEL TIG avaypadOUEVEG OTIG OUOKEVAOIEG TV TOLYAPWV
TIPOeLSOTIOLNOELS Yo TNV LYEIQ.

To vopiko miaicto
Ot autioroyikég okéyelg 21 éwg 24 tng odnyiag 2014/40 éxouv wg e€ng:

«(21) XOpPwva pe Toug OTOXOULG TNG TIapovoag odnyiag, OnAadn va SievkoAuvOel 1 opaln
Aettovpyia NG E0WTEPIKNG AYOpdS§ Yo TTpoldvTa Kamvol Kat ouvadr) Tipoidvta, pe Paon
éva LYNAOG eminedo mpootaciag NG vyeiag, Wiwg ylix Toug VEoug, Kol CUHP@VA HE TN
[ovotaon 2003/54/EK touv XuvpPouvliov, g 2a¢ AexepPpiov 2002, oxXeTikd pe TNV
TIPOANYT TOU KATIVIOHATOG KAl [e TIP@WTOPOVAIES YL TNV EVIOXUOT TNG KATATTOAEUNOTG TOV
(EE 2003, L 22, 0. 31)], Ta kpatn péin Ba mpémet va evBappuvBolv va amotpémouvy tnv
TIOANON VTGV TWV TIPOIOVTWV o€ TTadL& Kol ePprifoug, eyKpivovTag Ta KATAANAa HéTpa
vl T Béomion Kat v emtPoir opiwv NAKiag.

(22) E€axolovBolv va vmapxouv diapopés petald tov edvikov Siataewv mouv diémovy v
ENMONUAVOT TOV TPOIOVTLV KATIVOL, 18iwg 6oov adopd TN XprRon Twv oLVOLACHEVGOV
TPOELOTIOOEMV Yl TNV UYEia TTOU oLVIOTAVTAL O€ elKOVA KAl Keipevo, Tig TAnpodopieg
Yl TIG unnpeoieg anefdptnong ammd To KATVIoPAK Kol Ta SlapnUioTikd oTotyeio pHéoa Ko
MAvew og Povadeg CLOKELATING.

(23)  Ordagopég avtég evdéxeTal va dnpLOLPYR oLV PppayOUG OTO EUTTIOPLO KAl VA eUTTOSIcOLY
TNV OHOAT AELTOLPYIA TNG E0WTEPLIKNG AYOPAG OO0V adopd Ta TIPOldvVTA Kamvol Kal Ba
Tipémel, Kata ouvémela, va e€aletpBovv. Emiong, ol katavalwTég oe oplopéva KpaTn péAn
evdéxetal va eival KaAADTEPX EVIUEPWUEVOL OXETIKA [E TOVG KIVODVOUG TTOL EVEXOULV YL TNV
vyeia Toe TPOIOVTA KarvoL aTtt’ §,Tt oL KATaVoAWTEG 08 AANX KpATH péNT. Xwpig TtepatTtépw
dpdon oe eminedo 'Evwong, ot vpiotapeves aviodtnteg eivar mbavov va av€nbolvv ta
ETTOPEVA XPOVIOL.

(24) Eivau emiong avaykaia n tpocappoyr Twv Slatdewv Tou apopolv TNV ENMOHHAVOT), OOTE
va evBuypapputotovv ot Kavoveg mou epappdlovial oe eminedo Evwong pe Tig Siebveig
e€eli€erg. N mapaderypa, ot katevBuvthpleg ypappés g [ovppaong-miaioiov Tng
[Maykéopiag Opydvwong Yyeiag ylioo Tov éAeyXo TOL Kamvol] yla Tn oLOKevaoior Kot
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EMONUAVON] TV TPOIOVI®V  Kamvol TipoPAémouv  tnv  TOomoBéTnon  peydlov
ELKOVOYPAPIKOV TIPOELSOTIO 0wV KAl 0TIG SV0 KUpLeg eTipdveleg TPoPoAnG oToLXEiWwV, TNV
UTTOXPEWTIKN avaypadr) TTANPOPopLOV yia TNV ommedpTnon amd To KAMVIoHK KAl TNV
EPAPUOYT AVOTNPAOV KAVOVROV Yl TIG TTAPATAXVITIKEG TIANpodopies. Ot diatalels yia Tig
MOPATIAAVNTIKEG  TIANpodopie Oa  CUUITANP®VOUV TN  YEVIKA aIIAYOPELON TV
TIXPATIAAVI TIK®OV EUTTOPIK®V TIPAKTIK®OV TWV ETXELPNOEWV TIPOG TOUG KATAVOAMTEG, N
omoia TpoPAénetal otnv [odnyia 2005/29/EK tov Evpwmaikod Kotvofouvliov kot tou
YvpPoviiov, Tng 11ng Maiov 2005, yia T aBépiTeg EUTOPIKESG TIPAKTIKEG TWV ETILXELPTOEWV
TIPOG TOUG KATAVOAWTEG OTNV E0WTEPLKN Ayopd Kal Yyl TNV Tpotomoinon ng odnyiag
84/450/EOK tov Zuvppouvliov, twv odnywwv 97/7/EK, 98/27/EK, 2002/65/EK tov
Evpomnaikot Kotvofouvliov kat tov Zvppovliov kat Tov kavoviopov (EK) aptf. 2006/2004
Tov Evpomnaikot Kowvofouliov kat Tov ZupPovliov (“Odnyia yiax Tig abépiteg epmopikég
npaxtikés”) (EE 2005, L 149, o 22)].»

To épBpo 1 g ev Aoyw odnyiag, To omoio pépet Tov TiTAO «AVvTiKeipevor, opilel Ta e€ng:

«X16)0G¢ TNG Mapovoag odnyiag eival n TPOCEYYLON TOV VOHODETIKGV, KAVOVIOTIK®V Kol
SLoNTIKAOV SLlaTEEEMV TV KPATOV HEA®V TIOU adpopolV:

[...]

B) oplopéveg TTUXEG TNG EMOAHAVONG KL TNG OULOKELAGCING TWV TIPOIOVIWV  KATIVOD,
OUUTIEPINXUPAVOUEVOV TV TIPOELSOTIO)OEWV YL TNV VYEIX TIOU TIPETIEL VA avaY pAPOVTAL OTLG
Hovadeg ocvokevaoiag TOV TTPOIOVTWV KATIVOL Kal og Kabe e€wtepikr) ovokevaoia, kKabwg Kot
TOV XAPAKTNPLOTIK®V LXVNAACLHOTNTAG Kol aopaAelag o epappdlovtal o€ Tpoidvta Kamvol
yix va e€aodpali{ovy Tn cUHHOPPWOT TOUG He TNV TTapovoa odnyia,

[...]

TIPOKELUEVOL Vi OleUKOALVOEL 1) opaln} AetTovpyia TNG E0WTEPLKNG AYOPAES YLot TOV KOITVO Kol TX
ouvvadn mpoiovra, Aappdavoviag wg Paon éva Yo eminedo mpootaociag Tng avBpwmivng vyeiag,
10lwg ylor Toug véoug, kal va TnpnBovv ot vmoxpewoelg ¢ Evmong katd tn [odppaocn-mAaiotlo Tov
[Maykoopiov Opyaviopot Yyeiag yia Tov EAeyX0 TOU Kamvov].»

Katda 1o dpBpo 2 g ev Adyw odnyiag, To omoio tiTAodopeitat «Opiopoir:

«[ax Tovg oKoTOVG TNG TApovoag 0dnyiag, LXxVoLvV ot akolovbol oplopoi:

[...]

33) “ovvdvacpévn mpoetdomoinon yix TNV vyeia”: ipoeidomoinon yia TNV vyeia TOL aTToTENEITAL
amnd ouvv8uaopd AeKTIKNG Tpoedomoinong Kot avtioTolXng GuToypadiag 1 eKOVIG, OTWG
nipoPAémeTal otV tapovoa odnyia,

[...]

40) “O1aBeon otnv ayopa”: n didbeon mpoidoviwy, ave€aptTwg TOL TOTTOL MTAPACKEVHG TOUG, OF

KatavadmTég Tov Ppiokovrat otnv Evwon, pe 1 xwpi¢ mAnpwun, ocvpnephappfavopévng tng
e€ amootTdoews mwinong: |[...]
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[...]».

O tithog II 1ng odnyiag 2014/40, o omoiog emypddetar «IIpoidovia KamvoL», Tepléxel 1O
kepahato II, To omoio TiTAodopeitat «Emonpavon kat cvokevacio». To &pBpo 8 tng 0dnyiag, To
oroio meplapPdveral 0to ev Aoyw Kepdhalo kat Gpépet Tov Titho «I'evikég Satagelg», opilet oTIg
mapaypddoug 1, 3 kot 8 T e€ng:

«1. Kd&Be povada ovokevaciag mpoidoviog Kammvol Kot K&Be ewtepikn) ovokevaoia ¢pépel TIg
TIPOELOOTIOOELS YIX TNV LYEIX TTOL TIPOPAETIOVTAL OTO TIXPOV KEPAALO, OTNV €TONHN YA®OOX 1
OTIG ETONHEG YA®OOEG TOV KPATOUG HENOUG OTNV atyopd TOL oTtoiov dtatibetat 10 mpoiov.

[...]

3. Ta kpdtn péAn Siaodpalilovv OTL oL TTPOEISOTIOINCELS YIX TNV LYEIX 0TI HOVASK CLUOKELATING
Kal o Kd&Oe efwTepikn) OLOKELAGIX TUMTOVOVTIAL KATA TPOTIOV WOTE VA UNV HITOpoLV va
adatpeBovv, eivar aveitnleg kat MARpws opatés, Kabwg emiong kat 6Tt dev KpLPovTaL €V pHéPEL 1)
€€ olokAfpov olTe SLAKOTITOVTAL OTIO POPONOYIKA ETIONUATA, ETIKETEG avaypadrg TNG TIHAG,
XOPAKTNPLOTIKA aoPaAeing, TEPITUAYHATA, KOADPUATA, KOUTLH 1) QAN avTiKeipeva, OTav Ta
npoidvta KamvoL Slatibevtal oty ayopd. XTI povadeg ovoKevaoiag TTPOIOVTWV KATTVOU, TTANV
TOV TOLYAP®OV KAl TOU KATIVOU Yl OTPLPTA TOLYAPA 0€ CAKOUAAKLA, OL TIPOELOOTIOLNOELS YO TNV
vyeior pImopolv va eMKOANOVVTAL HE XVTOKOAANTA, LTTO TOV OPO OTL TA AVTOKOAANTA aUTE dev
HItopovV va apaipefoiv. Ot TPoeldoTIoINoELS I TNV VYEIX TTXPAPEVOLY AVETIAPES e TO AVOLYHA
NG LOVASHG OCLOKELAGING, EKTOG ATTO T TIAKETA (e ApOpwTO KATIAKL, OTAV OL TTPOELSOTIOLOELG YL
TNV VYEIX PITOPOVY VA OKIGTOVV [LE TO GVOLYHO TOV TIAKETOU, OAAK HOVO pe TPOTIO TToL e§aapahilet
TN YPAPIOTIKY QKEPAOTNTA KAL TNV OPATOTNTA TOU KELHEVOL, TV POTOYPAPIOV KOl TV
TIANPOPOPL®V YIA TNV amte€XPTNOT oITO TO KATIVIOHA.

[...]

8. Ot ewoveg NG povadag ovokevaoiag Kat Kabe e€wtepikng cvokevaoiag mov amevBvvovral oe
Katavalwtég otnv Eveon cvppopdavovral pe tig dtataéelg Tou mapdvrog Kepalaiov.»

To &pBpo 10 tng ev Adyw odnyiag, To omoio TiITAoPpopeital «Xvvdvaopéves mpoeldomolroelg yia
TNV vyeia Yo TPoldvTa KATTvoL Yo KATIVIoHO, TIpoPAéTel oty tapaypado 1 ta e€ng:

«KaBe povada ovokevaoiag kal k&be e€wtepikr) cvokevaoio TTPOIOVTIWV KATTVOU Yl KATIVIOUO
pépel ouvdvaopéveg poeldomotnoelg Yo TNV vyeia. Ot ovvdvacpéveg TPoeldOTOoEL Y TNV
vyelo:

a) TePLEXOLV TIG AeKTikéG Tipoeldomolnoelg ov mapatifevial oto mapdptnua I kat avriotoiyn
éyxpoun ¢otoypadpia mov kabopiletar otn PiPAodnkn ewdévwv Tov mapaptipatog II [to
omoio TiTAodopeitat “BipAodnkn eikdvwv (cuvdvaopévav poetdomolnoewy ylo TnVv vyeia)”]».

H diadopd tnG KVpLag Sikng Kat Ta MPOSIKACTIKGE EPOTNHATA

O ]S, o omoiog eivat Staxetptotig 00 KATAOTNHATOV coVTIEP UAPKET 0TO Movayo (Ceppavia), éxet
EYKATEOTNHEVOUG OTA TAUEIX TWV €V AOY®w KATAOTNUATOV, artd TiG 20 Maiov 2017, avtépatoug
TOANTEG TAKET®V TOYApwv. To TMaKéTa TwV Tolydpwv TOTODETOLVTIAV OTO €0MTEPIKO TWV
AUTOUATOV TIWANTOV KAL, WG €K TOVTOU, 8EV NTAV 0PATE OTOUG TIEAATEG. LTA KOUUTILA MAOYNG
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TOV AUTOHATOV TTOANTOV LTNPXAY PePaing YpadIKEG AITEIKOVIOELG OL OTIOIEG AVTLOTOLXOVONV O€
diapopeg papKeg TOLydpwv, XwpiS, OHwG, VA eUPpaivovIal Ol €K TOU VOHOU TIPOPAEMOUEVES
TIPOELSOTIOINOELS Yot TNV LYEIQ.

O meld&TnG, TIPOKELPUEVOL VA ayOpdoel éva TIAKETO TOLYApwV, {nrovoe amd tov LITGAANAO TOv
Tapeiov va Béoel oe Aettovpyia TOV aUTOHATO TTWANTH. XTN CUVEXELQ, £TpeTie O 810G 0 TTEAATNG va
TILEOEL TO KOUMTTL TTOU QVTLOTOLXOVUOE 0TI HAPKAX TWV TOLYAP®V TNG EMAOYTNG TOU, TIPOKEIHEVOL TO
makéto va TipowBnbei amevbeiag oTov KUALOPEVO IHAVTO TOU TOHEIOV, Yl VX UITOPECEL VX TO
TANPWOEL

H Pro Rauchfrei eivair pun kepdookomikn opydvwon n omoia vmepaomileral T SIKAOUATA TOV
naOnTikoOV kanviotewv. H ev Adyw opydvwon doknoe aywyn evomiov Tov Landgericht Miinchen I
(mpwtodikeiov Movayov I, Teppavia) pe Tnv omoia {nrovoe va amayopevtei oTov JS va poodépet
TIPOG TOANOTN TIpoldvTa Kamvol, Kot Wiwg Tolydpa, Héow UNXOVAHATOS TO OTOI0 KATA TNV
TIPOOPOPA TOU TIPOIOVTOG TIPOG TIWANOT ATIOKPUTITEL OITO TOV KATAVOAWTH TIG TTPOELOOTIOLOELG
ylax TV vyeia oL Pp€pouv oL povadeg ovokevaoing Kot kKdbe e€wTepikr) ocvoKeVATIX TTPOIOVTWV
Karvov. Emikovpikag, (nrovoe va amayopevtel otov JS va mpoodépel mpog TT®ANON TETOLX
TIPOIOVTA PECK UNXAVILATOG ETIL TOL OTI0iOV eival TOTTOOeTNHEVEG LOVOV OL EIKOVEG TV HOVAdWV
OULOKELAGING TV TOLY&PWV, XWPIG TIG TPOPAETTOpEVES TIPOEISOTION)OELS YIX TNV UYEiaL.

To Landgericht Miinchen I (mpwtodikeio Movéyou I) anéppupe tnv mpoodpuym.

H Pro Rauchfrei doknoe édpeon katd TG o¢ dve amopdoews evomiov Tov Oberlandesgericht
Miinchen (e¢eteiov Movdyxov, Teppavia), n omoia emiong amoppipBOnke. Katomwv avtot,
amodaoloe va TipoodpUyel 0To altovy dikaotrpto, To Bundesgerichtshof (Avotato Opoomnovdiakd
Awaotnplo, T'eppavia), aokwvtag aitnon avaipécews (Revision) katd tng ev Aoym amodpaoews.

To attovv SikaoTpLo ekTIHd 6TL 1) eLSOKIpUNON TNG ALTAoEWS avatpéoews (Revision) e€aptaTal amd
v epunveia Tov &pBpouv 8, mapdypadog 3, mpatn mepiodog, Kat Tov dpbpov 8, mapaypadog 8,
¢ odnyiag 2014/40.

‘Ocov agopd 10 apbpo 8, mapdypadog 3, mpwtn mepiodog, tng odnyiag 2014/40, 10 artodv
dikaotnplo Statumwvel apdLBolieg OXETIKA (e TNV EVVOLONOYIKT) Onacia Tou 0pov «SidBeon otnv
aYOp&» Kol OXETIKA HE TO TEPLEXOEVO TNG TIPOPAETIOUEVNG OTNV €V AOYw SLdTaln amaydpevong
600V aPOpPA TNV ATIOKPUYT) TV TIPOELSOTIOCEWV ATIO «AANX AVTIKEIPEVAX.

To ev AOy® SIKAOTHPLO SlEPWTATAL OV OTNV €VVOLX TOL OPOU «EIKOVEG TNG HoVASag cuoKevaaioG»
ToU dpBpov 8, tapdypadog 8, TG odnyiag 2014/40 euminToOLV YPAPIKEG ATTELKOVIOELG OTIWG QLUTEG
TI0V éx0ouv TomofeTnOel OTA KOLUTTIA TOV EMIHAXOV AVTOUATWV TTOANTOV. AlEpWTATAL ETTIONG AV,
OTNV TEPIMTOON aUTH, TANPOUVTAL Ol ANALTACES TOU &v AOyw d&pBpov, Sedopévouv oTL
KATAVOAWTNAG, TIPLV OAOKANPOCEL TNV aryopd TOL TTPOIOVTOG, AapPdvel ATt TOV QUTOUATO TTWANTT
Hovada ovokevaoiag 1 omoia ¢épet TIG vopoOeTikd TpoPAemopeveg TIPOeldOTIONOELS.
ZUYKEKPIPEVA, KOTA TO oITOUV SIKAOTAPLO, O KATAVOAWTAG Hmopel va ouvvdéoel ypadikn
ATIEIKOVIOT) TOTIOOETNHEVN O€ AUTOUATO TIWANTI OTIWG O eTiparXog oTnv vTtdBeon NG KUpLag dikng
He pHovada ovokevaoiag Tolydpwv AOywm Tou oXedlaopol TG amd amoyews TEPLYPAUHATOS,
AVAAOYLOV, XPOUKTWV KAl AOYOTUTIOU, OKON Kol OTNV TEPIMTMOTN TTOU auTr) OV aITOTENEL TILOTH)
QITEIKOVLOT) TNG €V AOYw ovoKevaoiag. 201400, pe TNV TTApaAafr] TOL TTAKETOL TV TOLYdpwV aTtd
TOV QUTOHATO TIWANTH, 0 KATAVOAMTHAG €XeL TN SuvaTOTNTH va TO e€eTAOEL KAt var A&PeL Yvwoel Twv
TIPOPAETTOHEVOV TIPOELSOTIOLOEWV Yo TNV LYEIX TIPLY CUVAYEL TN COUPAOT TG TTOANOTG.
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210 m\aioto avtd, To Bundesgerichtshof (Avotato Opoomovdiako Awkaotnplo) amodpacioe va
avaoteilet v evomov tov Sadikaoia kot va vmoPalet oto Awaotriplo Ta akolovBa
TIPOSIKAOTIKA EPMOTAHATAL:

«1) TlephapPdvetar otnv évvolax tov Opov “SiaBeon otnv ayopd”, TOL XPNOLHOTIOLEITAL OTO
apBpo 8, mapdaypadog 3, mpwtn mepiodog, tnGg odnyiag 2014/40, n mMpoodopd TPOIOVIWV
KOITTVOU HECK QUTOPAT®WV TIWANTAOV TIOV YIVETOL (e TPOTIO KATA TOV OO0 Ol EVPLOKOUEVEG
EVTOG TOV TOANTAOV AUTKOV CUOKEVAOIEG TOLYAPWV GEPOUV eV TIG VOLODETIKA TIpOPAETOpUEVEG
TIPOeLOTIOOELS, TANV OHWG OL €V AOY® CUOKEVAOIEG PPIoKOVTUL APYIKE EVTOG TWV AVTOHATOV
TMOANTOV, XEPI§ VA ElVaL 0PATEG VIOt TOV KATAVOAWTH, Kol Ol TIPOELSOTIOTELS TIOU (pEéPOLV
KaBiotavtal opatég TO0 MTPWTOV OTAV 0 AVTOUATOG TIWANTNAG evepyoronBei amtd Tov MEAATN,
apov éxel mponyovpévwg Tebei oe AelToupyia ATIO TO TPOOMIIKO TOU THHEIOL Kol 1)
ovokevaoia Totyapwv mpowdnbei otov wdvta Tov Tapeiov 7N Tpw amd 1 Sadikaoia

TANPOUNG;

2) Kalomtel n mepapPavopevn oto apbpo 8, mapdypadog 3, mpatn mepiodog, NG odnyiag
2014/40 amayopevon anmokplYews TV Tpoeldomolioewy “amd aMa avTikeipeva” Kot Tnv
TEPITTWOT) OTNV OTIO{0, 0TO MAXKICLO TTAPOVOLACEMG TV TTPOIOVTIWV HECW AVTOUATOV TTWANTH),
amoKPUTTETAL € OAOKAR POV 1] CUOKELAOIA KATIVO;

3) Ilpoketal yx “ewkoves NG povadag ovokevaoiag” Katd tnv évvolx Tou apBpouv 8§,
napdypapog 8, tng odnyiag 2014/40 kar otnv Tepimtwon Tov dev LTIAPXEL HEV TILOTH)
QIIEIKOVION TNG APXIKNG OLOKELAOING, TIANV OH®WG O KATAVOAWTNAG OUVOEEL TNV EIKOVA HE
OLOKEVAOIN KATTVOU AOY® TOU oXedlaopol TG amd amoyews TMEPLYPAHUHATOS, AVAAOYL®V,
XPWHAT®OV Kot AoyoTUTtou;

4) Apkel yla TV THpno1N TV anattioemy Tov dpbpou 8, mapaypadog 8, Tng odnyiag 2014/40 va
€xel 0 KatavodmTig T duvatdtnta va det TPpAyHATIKA TPV attd 11 ovvayn TnG oLPPACcEWS
TIWANOEWG TI) CUOKEVAGIN TOLYAP®V Ue TIG TTpoPAenopeveg Tipoeldomolioelg aveEapTnTa amno
T1) XPNOLUOTIOLOVEVT) ATTELKOVIOT);»

Eni Tov mpodikactikev epotnuatov

E7ti Tov 1piTOU IPOSIKAOTIKOU EPOTHUATOG

Me 10 TpiTO TTPOSIKAOTIKO EPWTNUA, TO OTOI0 TIPETEL VA EETAOTEL TIPAOTO, TO ALTOVV SLKACTHPLO
(ntei, kat’ ovoiav, va Sievkpviotei av o apbpo 8, mapdypadog 8, Tng odnyiag 2014/40 €xet tnv
évvola OTL elkdveG oL omoieg dev amoTeNOVV TOTH ATElKOVIOT HOVASHG CUOKELATING TOLYdpwV,
oG TIG OTIOIEG O KATAVOAWTNG HITOpel v 0UVEDEL e TETOLX OLOKEVAOIX AOY®w TOUL OXeSLXTHOV
TOUG aTd ATIOYEWG TEPLYPAHHATOS, AVOAOYLWV, XPWHATWV KOl AOYOTUTIOU, GUVIOTOUV «EIKOVEG
NG HOVASHG CUOKEVAGING» KATA TNV ev Ay Statan).

Kata 1o dpBpo 8, mapdaypadog 8, tng odnyiag 2014/40, ot eikdveg NG HOVASAG OLOKELAOING Kl

KaBe e€wTepikng ovokevaoiag TPoldVTOG Kamvo ov arevBuvovTal o€ KatavalwTég otnv Evaon
TIPETEL Vo CUHHOpPOVOVTaL pe TIG Slataéelg Tov Tithov I, kepdhato II, Tng ev Adyw odnyiag.

6 ECLI:EU:C:2021:988
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Katd 1o apBpo 8, mapaypadog 1, tng odnyiag 2014/40, 1o omoio mephappaverat otov titho II,
Kkepahato II, avtng, kédbe povada cuokevaoiag poidvTog KamvoL Kat kabe e€wTepikn cvokevaoia
PE€pel TIG TIPOeLSOTIONOELG Yl TNV LYEIX TTOL TTPOPAETTOVTAL OTO €V AOY® KEGANXLO, OTNV ETION N

YA®ooo 1) OTIG emioN{eEG YA®OOEG TOL KPATOUG HEAOVG OTNV ayopd Tov omoiov dwatibetat ToO
TIPOLOV.

Enopévamg, amtd to ypdppa tov apbpov 8, mapdypadog 8, tng odnyiag 2014/40, oe cuvdvaouod pe
10 dpBpo 8, mapdypadog 1, avtrg, TPOKUTITEL OTL ONEG OL elKAVEG TNG Hovadag cuoKkevaoiag Kat
KaBe e€mTepikng ovokevaoiag ov amevBuvovtal oe KatavalwTég otnv Eveon mpémnet va pépouvv
TG mpoPAemdpeveg otig Owatagelg Touv Tithov I, kepddato II, Tng odnyiag 2014/40
TIPOELOTIONOELG Yot TNV LYEiQ.

ITANV Spwg, N évvola «elKOVEG TNG povadag cvokevaciag» dev opileTal ovTe 01O €V AOYw GpBpo
o0Te Kot o€ GAAN Statadn TG wg dve odnyiag.

2uvadag, OTIKG ETIIONHAVE O YEVIKOG eloayyeAEéaG oTO onpeio 58 Twv mpotdoewv Tov, eNeiyel
TETOLOV OPLOUOD, O TIPOGILOPIOUOG TNG ONUACING KL TOU TIEPLEXOUEVOL OpwV TIPETEL VA YivVETAL
obpupwva pe 1o obvnbeg vonua Toug otnv Kabnuepvr) yloooo, Aapfavopévey Tavtoxpova
UTIOYN TOL TTAKLGIOV EVTOG TOL OTIOIOV AVTOL XPNOLUOTTOLOVVTAL KL TV OKOTIMV TIOU ETILOLWKEL 1)
pLOuon g omoiag amotehovv TuApa (mpPA. amdépaon G 220G Ampihiov 2021, Austrian
Airlines, C-826/19, EU:C:2021:318, okéyn 22 Kol eKel LVNLOVEVOUEVT) VOHONOYia).

‘Ocov apopd, TpWTOV, TN oLVHON £VvoLa TOL OPOL KELKOVA», O YEVIKOG ELCAYYEAENG ETIOTUAIVEL,
oto onueio 59 TV MPoTAcE®V TOU, OTL 1] évvola aUTH KOADTITEL TN WIHNON TNG HOPPrG Tov
AVTIKELLEVOL TIOU OVATIXPLOTA KAl OXL ITOKAELOTIKA TNV TILOTH amelkovion Tov. Emonpaiveta,
ovvapmg, 4Tl oL dpot TTov xpnotpomotel o vopoBérng tng Evwong otnv amddoon tov apbpovu 8§,
napaypadog 8, tng odnyiag 2014/40, mapadeiypatog XdpLv, 0TnV LOTAVIKA YAwooa («imagen»),
™ yeppavikn yhoooa («Bild»), Tnv ayyhikn yAwooa («image»), Tn yodAikn yAoooa («image») 1)
Kal TNV MoAwvIK yAoooa («wyglad»), KGAOTTOUV €VVOLONOYIKA, OTIG OLXPOPETIKEG AUTEG
YA@OOIKEG ammodOOELS, TN WUIHNON TOL TEPLYPAUUATOS, TV AVOAOYLOV, T®V XPOUATWV KAl TV
OXNHATOV TOL AVTIKEIHEVOU TIOL ATEKOVIfeTalL.

EK Tov avotépw TpoKUTTEL OTL O OpOG «EIKOVO», KATA TNV €vvola Tou &v AOyw dpbBpov,
mepapPavel PePainwg TIG TOTEG ATIEIKOVIOEIS TWV HOVAO®Y OUOKELHOIAG TIPOIOVIWV KoTvoy,
TIANV OpwG, Sev TeplopileTal oe aUTEG.

AelTepov, 1) epunveia auTr NMPPVVVETAL atd TNV av&ALOT TOL TTAXLGIOV OTO OTI0l0 EVTATOETOL
10 &pBpo 8, mapdypadog 8, g odnyiag 2014/40. Am6 10 yeyovdg oOtTL To Mapdptnpa II g
odnyiag pépel Tov TiTho «BifAobnkn eikdvwv (cuvdvacpévwv mpoeldomoljoewy yia TnVv vyeia)»
TIPOKUTITEL OTL O OPOG «EKOVO» TIEPINAUPAVEL CUVOVAOUEVES TIPOELSOTIO)OELG YA TNV LYEIX Ol
OTT0i€G, KT TOV OIKEIO OpLOpO TOL &pBpov 2, onpeio 33, TG ev Aoyw odnyiag, dev amotehovvtal
HOVOV aTto GOTOYpadies, AN Kal atd AeKTIKEG TTPOELSOTIO)OELS KAl elKOVeEG. UG €K TOUTOU, O
OVLYKEKPLUEVOG OpoG dev pmopei va ekAngBei vtd v évvola OTL mepllapfdvel povov Tig
PwToypadieg Twv Hovidwv cvokevaoiag.

Tpitov, plo evpeia epunveion TOL OPOL «EIKOVEG TNG HOVAdAG cvokevaciag» Tov &pBpouv 8§,
napdypapog 8, g odnyiag 2014/40 vmtd TNV €vvola OTL ALTOG dev KAADTITEL HOVOV TNV TILOTH)
QTEIKOVIOT) TNG HOVADAG CLUOKEVATING, AN KAl TIG EIKOVEG TIG OTIOIEG Ol KATAVAAMTEG OLVOEOLV
HE oUTH, OLVAOEL HE TOVG OKOTOUG TNG &V AOyw odnyiag Kal, €18IKOTEP, HE TOV OKOTIO TOU
apBpovu 8 avtrg.

ECLI:EU:C:2021:988 7
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ZuyKekplpéva, adevdg, n odnyia 2014/40 emidiwkel, katd 1o apBpo ¢ 1, dittd oKkomd, o omoiog
ovviotatal otn SlevkOAvvVon TNG OUAANG AEITOVPYING TNG E0WTEPLKNG AYOPAS TV TIPOIOVI®WV
KATIVOU Kol TV oLvap®V TIPOIOVTwY, e onpeio apetnpiag éva vynhod eninedo mpootaciag Tng
vyeiag, 8iwg tev véov (amépaon tng 30n¢ lavovapiov 2019, Planta Tabak, C-220/17,
EU:C:2019:76, okéyn 38 kat ekei pvnuovevdpevn vopoloyia). ITpog tov okomd avtov, 1 ev Aoy
odnyia oKoTIEL OTNV TIPOOEYYLOT) TOV VOROOETIKOV, KAVOVIOTIK®OV KAl SLOIKNTIKGOV SlaTdEewv Tov
KPOTWV HEA®V OXETIKA, HETAEL OAMWV, He OpLOHEVEG TITUXEG TNG EMIONUAVONG KAl TNG
OLOKELAGING TV TTPOIOVTWV KATTVOU, CUUTIEPINXUPAVOUEVWV TOV TIPOELSOTIO)0EWV YIA TNV LYEix
TIOL TIPETIEL VO aXVAYPAPOVTAL OTIG HOVADEG OLOKELAGING TV TIPOIOVTWV KATIVOL Kol og Kabe
e€wTepIKn) ovokevaoia, Kabmg Kal T®V XAPAKTNPLOTIKOV LXVNAACIHOTNTOG KAl XOPAAELNG TTOUV
epappolovtal og TIPoidvVTA KATvoy Yia va e€XoPpaAi{ouy 11 CUHUOPPWON TV KPATWV HEADV e
auTH).

Apetépou, OMwG emMIONpAVE O YEVIKOG eloayyeléoG OTO oOnpeio 63 TOV TPOTACEDV TOU,
mapatnpeitat 6Tt 10 &pBpo 8, mapdypadog 8, tng odnyiag 2014/40 okomd éxel, Oiwg, va
eUtodioel TNV KATAOTPATHYNON TOU Kavova Tov datunevetal oto &pbpo 8, mapdypadog 1,
auThG, KAt Tov omoio Kabe povdda ovokevaoiag TPOIOVTOG KATIVOU TIPETEL Vo PEPEL TIG
nipoPAendpeveg mpoetdoroloelg ylx TV vyeia. Xvykekpipéva, to apbpo 8, mapdypadog 3, Tng
odnyiag Stopalifel TNV ATTOTEAECUATIKOTNTA TOV KAVOVA AUTOU, XITYOpebOVTAG TNV amtdKpuym
1 1N Sakomr Twv mpoedomnoiioenv. To &pBpo 8, mapdypadog 8, Tng odnyiag pvbuilel, petalo
GV, TNV TEPIMTOON KATA TNV OTtoior £vaG ALAVOTIWANTHG ETILXELPEL Vo ATTOPUYEL TNV EUPAVION
TOV TIPOPAENOUEVOV TIPOEISOTIOOEWV Yl TNV Uyeia 0To onpeio moAnong eppavifovrag, avti
TOV HOVAS®WV CUOKELAGING TIOU PEPOLV TIG TIPOELSOTIOLOELG AVUTEG, EIKOVEG TWV €V AOYw HOVAdwV
OLOKELAOING XWPIG TIPOEIBOTIONOELG. ZUVETIWG, EMIPAANOVTNG Vot PEPOLV KAL OL EIKOVEG TNG
OLOKELAOING KATTVOU TIG TIpoeldoTooELS Yia TNV LYeia, To &pBpo 8, mapdypadog 8, TnG odnyiag
2014/40 emdioKel TNV amoTpoTir) auTtol Tov eviexopévou, Staopalilovtag, Katd TapdoLo TpoOTo
He To &pBpo 8, mapaypadog 3, TNV ATTOTEAECUATIKOTNTA TOV Kavova Tou dpBpou 8, mapdypadog 1,
¢ odnyiag.

Ot tpoetdorotnoelg yla tnVv vyeia Tov mpoPAémovtat otig Stataéelg Tov tithov I, kepdhato II, Tng
odnyiag 2014/40 éxovv, petald GAA@V, OKOTIO VX EVIHEPOOOUV TANPEOTEPA WG TIPOG TOUG
KIvOUVOUG TIOU JIXTPEXEL 1) LYEIX aTId TNV KATAVAA®OT TIPOIOVI®WV KATTVOU, V& TIPOKAAEGOLV
évrovn Kat dtapkr ouvaloOnUaATIKn avTidpaorn Kal va THpaKIVoOoUV KAT aUTOV TOV TPOTIO TOUG
KOTAOVOA®TEG TOV TIPOIOVI®WV QUT®V VA HEWOOLV 1 VA OTAHATAOOLV TNV KATAVAAWOT), KAl
WOlaitepa 600V aPopd TILO EVAAWTA ATOUN, OTIWG TA TPOCHTA HE XAUNAO emimedo Paoilk®V
YVOOoE®V, Ta TTadL& Kot Toug véous (tpPA. ammdpaon tng 4ng Maiov 2016, Philip Morris Brands
K AT, C-547/14, EU:C:2016:325, okéyn 204).

ITANV OpeG, OTIWG EMIONUAIVEL TO AITOVV SIKAOTHPLO, L ELKOVA TNV OTIOI0t 0 KATAVAAWTTG oUVSEEL
HE HoVASa CLOKELATING TIPOIOVTWV KATIVOU UITOpE(, OTIMG KOl JLX TILOTT) ATTELKOVLOT), VX TIPOKAAEDEL
v embupioc TPAYUATOTOINONG Ayopag, TNV OTNOoiX wOTOCO €MSIOKOUV VA aItOTPEYOULV Ol
nipoPAentdpeveg mpoetdonolnoelg yix TNy vyeia. EK Tov avetépw TpokUTTEL OTL Hlo gupeia
eppunveia Tov StahapPavopevov ato dpbpo 8, mapdypadog 8, Tng odnyiag 2014/40 dpouv «elKOVEG
NG HOVASHG OLOKELACING», LTTO TNV éVvola OTL 0 AUTOV EUTTITITEL ETTIONG KAL (LA TETOLA ELKOVAL,
odnyel otV emPBOAN TNG LIOXPEWONG avVaypaPrG TOV TIPOEISOTOICEWV VYEING OTNV EIKOVX
auTr), vTtoXpéwon 1 omoiot oUUPAAAEL OTO eMISIWKOUEVO QTIOTPEMTIKO KITOTEAEOHA KL, MG €K
TOoUTOUL, OTNV TTpooTacia TNG avlpwrivng vyeiag.
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Emopévamg, o 6pog «etkdveg tng povadag ovokevaoiag» Touv dpBpou 8, mapdypadog 8, Tng odnyiag
2014/40 mpémel va eppnvevbei vmtd TNV €vvola OTL KATXAAUPAVEL ETTIONG KAL TIG ELKOVEG TIG OTIOIEG O
KATAVOA®THAG OLVOEEL e TETOLEG LOVADEG OLOKEVATING AOY® TOL OXedLAGHOV TOUG aTTd ATTOYEWG
TMEPLYPAHUHATOG, AVANOYIOV, XPOUAT®V Kot AoyoTumov. Avrtifétwg, evamokeltar 010 autovv
SKaoTAplo va eKTIPNOEL av, otnv LToBeon NG KUpLag Sikng, oL €IKOVEG TIOL AVATIAPLOTOLV
HAPKEG TOLYApwV OTA KOUUTILA €MAOYNG T®V ETHaXwV OTnNV &v Aoywm umobeon autopatwmv
TIWANTOV GUVIOTOUV €IKOVEG TIG OTT0(EG, AOYw TOL 0XeSIXOUOV TOVG, O KATAVOAWTHAG OUVOEEL [ie
HOVAdEG CLOKELATING TIPOIOVIWV KATIVOU.

Ek Tov avotépn mpokintel 411 To apbpo 8, mapdypadog 8, tng odnyiag 2014/40 éxeL Tnv évvolx
OTL EIKOVEG OL 0TT0ieG eV ATTOTENOVV TILOTI) ATIEIKOVIOT HOVADAG OCLOKELAGING TOLY&PwWV, AN TIG
OTI0IEG O KATAVAAWTG UITOPEL VA OLVOECEL [le TETOLX CLOKELATIA AOYw® TOVL OXESLKTHOV TOUG ATIO
ATTOYEWG TIEPLYPAUUATOG, AVAAOYLOV, XPOUAT®WV KoL AOYOTUTIOU, CUVIGTOVV ELKOVEG TNG HOVADNG
OLOKELAOING» KATA TNV eV Adyw Stataln).

Emti Tov TETAPTOV TPOSIKAOTIKOU EPROTIHUATOG

Me 10 TéTOPTO TPOSIKAOTIKO €pWTNUX, TO omoio Tpémel va efetaotei devtepo, TO autovv
dikaotnpro {ntei, kat ovoiav, va Sevkpwiotei av to dpbpo 8, mapaypadog 8, Tng odnying
2014/40 éxeL TNV €vvola OTL eIKOVA TIAKETOL TOLYApwV 1) oToia epmintel ot diatan avtr, ald
dev Ppépel TIG TpoPAenopeveg otov Titho II, kKepdhato II, TnG odnyiag mpoeidomolnoelg yiax tnv
vyeia, ouvadel, Tapd TavTa, e TNV ev Aoy Sidtaln, epdoov o KatavalwTtng éxel T duvatoTnTa
va Oel TIG ev AOY® TIPOELSOTIOLOELG ETTL TOV TTAKETOL TWV TOLYAP®V OTO OTIOI0 TIOPOITEUTIEL 1) €V
AOyw elkOva, TTPLV TO AyopAOEL.

YmevOupiletat 611, Katd 10 &pOpo 8, mapdypadog 8, Tng odnyiag 2014/40, ot eikdveg TG pHovadag
ovokevaoiag Kal kibe e€wtepikng ocvokevaoiag o amevbBivovral oe Katavalwtég TnG Evoong
TIpETEL va oUppopd@vovTal pe Tig Stataéelg Tou tithov II, kepdhato 11, Tng odnyiag avtng Kat, wg
ek ToUTOU, TIpémel va Ppépouvv TIG TpoPAemodpeveg otnv mapaypado 1 touv &pBpov avtov
TIPOELSOTIOLOELG YL TNV LYE(a.

Onwg enmonpoave 0 YEVIKOG ELCAYYEAENG OTO ONHEIO 73 TV TIPOTACE®V TOV, O €V AOYy® Kavovag
aTayopeLEL TN XPron elKOVeV TTov artevBuvovTal o KatavolwTég otnv Eveon kat dev pépouv Tig
mipoPAentdpeves TPoeldoToIoElg Yoo TNV vyeia, aveSaptntwg 1Nng Sadikaciog ayopds Twv
TIPOIOVTWV T OTIOIX APOPOVV Ol EIKOVEG.

QG ek TOUTOU, OTO TETAPTO TIPOSIKACTIKO epOTNHA TIpémel va doBei n amavtnon 6t 1o dpbpo 8,
niapdypadog 8, g odnyiag 2014/40 £xel TNV évvola OTL EIKOVA TTAKETOL TOLYApwV 1) OTOiol
epmtintel otn Sdtan avtn, ald dev Ppépet Tig ipoPAendpeves otov Titho II, kepdhato II, Tng
odnyiag mpoetdomotnoelg yloo TNV vyeia, dev ouvddel pe TNV ev Aoyw SL&Tagn, aKOpn Kot oTnv
TIEPIMTT®OT) TTOV 0 KATAVOAWTNG €xel TN duvaToTnTa var et TIG eV AOYw TIPOeISOTIOLOELG €T TOV
TIAKETOV T®V TOLYAPWV OTO OTIOI0 TTXPATIEUTTEL 1] €V AOY® EIKOVA, TIPLV TO AYOPAOTEL

Enti Tov mpadTov Kat Tov SeVTEPOV IPOSIKAOTIKOV EPOTHHATOG

Katom mng anavtioews mov §60nke 01o TPIiTo Kal 0T0 TETAPTO TTPOSIKACTIKO EPMOTNUA, TIAPENKEL
1 ATTAVTNON OTO TPWTO KAl 0TO OeVTEPO TTPOSIKAOTIKO EPAOTNHA.
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Eni tov dikaotikov €£08wv

Aedopévou o611 N mapovoa dwadikacia €xel wg Tpog Touvg Sadikovg TNng Kvplag Oikng Tov
XOPAKTAPA TOPEUTIIITOVTOG TIOU OVEKLYE EVAOTIOV TOU alTovvTIog dikaotnpiov, o avtd
evartokettal va ammodpaviei emni twv dikaotikwv e£6dwv. Ta é€o0da ota omoia vTTOPANONKav dooL
uéPalav Tapatnprioel 0To AKaoTpLo, ANV THV ¢ dve Sadikwv, dev amodidovrtat.

' Toug Adyoug avTtovg, To Akaotrplo (TETapto TUNHA) armodaiveTaL:

1)

2)

To apOpo 8, mapaypadog 8, Tng 0dnyiag 2014/40/EE 1ov Evponaikot Kowvopovliov kat
Tov XupPouvdiov, ™G 3ng Ampiliov 2014, yix TNV TPOOLYYIon TV VOHOOeTIK®V,
KOVOVIOTIK®V KAl SIOIKNTIKOV S1aTAEE®V TOV KPATOV HEA®V OXETIKA [E TNV KATACKELN),
TNV TAPOUVCIACT) KAl TNV MOANGCT TPOIOVIOV KATIVOU KAl CUVAP®V TIPOIOVI®V Kal TNV
Katapynon tng odnyiag 2001/37/EK, £xer tnv €évvola 1L £1KOVEG 0L 0Toieg dev amoTedovV
TMIOTI) ATEIKOVION HOVASAG ouoKELVAOIAG TOLYdPp®V, GANX TIG OMOiIEG O KATAVOA®TNG
puropel va ouvdEcEL e TETOLX CUOKEVAOIX AOY® TOU oXediaopol TOoUG aAMd amMoOYewg
TMEPLYPARUATOG, AVAAOYLOV, XPOHATOV KXl AOYOTUTIOU, CUVIOTOUV «ELKOVEG TNG Hovadag
OUOKEVAOING» KATK TNV €v AOy® Sratadn.

To apOpo 8, mapaypados 8, TnG odnyiag 2014/40 €xer TNV €vvolx OTL EIKOVX TTAKETOU
TOYApwv 1 omoix gunintel otn drataln avtn, aA\a dev Ppépel TG MpofAenodpueveg oTov
titAo II, kepaAaro 1I, TnG 0dnyiag mpoeidomooeig yiax tnv vyeia, dev cuvader pe tnv ev
Aoyo Sratan, akoun KoL TNV MEPIMTOON MOV 0 KATAVAXA®TIG £XEL TN SuvaToTnTa va det
TIG €V AOY® TIPOEISOTIOLNGELG ETTE TOV TTAKETOV TOV TOLYAP®OV OTO OTIOI0 MAPATIEUTIEL 1) EV
AOy® e1IKOVa, TIPLV TO AYOPACEL

(utoypadég)
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