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ATIO®AXZH TOY AIKAXTHPIOY (évarto tunpa)

™G 3ng Maptiov 2016*
«[Tpodikaotikn mapamopr) — Koo daopoldyto — Zvvdvaouévn Ovopatoroyia — Khaoelg 2304,
2308 kat 2309 — Katdtaln evog CUHITUKVOUATOG TIPOTEIVOV TOYLOG»
2tnv vnébeon C-144/15,
HE avTIKeipevo aitnon TPodIKaoTIKAG amodpdoews Suvdpel Tov apbpov 267 XAEE, mov vnéPale to
Hoge Raad der Nederlanden (Avotato Awaotipio tov Kate Xwpav) pe andpaon g 13ng Maprtiov
2015, n omoia mepiA\be 010 Akaotrplo otig 26 Maptiov 2015, 1o mAaioto g dikng
Staatssecretaris van Financién
KOTQ
Customs Support Holland BV,
TO AIKAXTHPIO (évato tunua),

ovykeipevo amd touvg K. Avkovpyo (elonyntn), mpoedpo tunpatog, C. Vajda kot K. Jirimée, Sikaotég,
Yevikog eloayyeréag: P. Mengozzi
ypappatéag: A. Calot Escobar
éxovtag vdyn v €yypadn Sadikaoia,
Aappdvovtag vodYn TI§ TTAPATNPROELS TTOL LTIEPANAV:
— 1 Customs Support Holland BV, exnpoowmnovpevn and touvg A. Jansen kat J. Biermasz, advocaaten,
— 1 OMavdikiy KuBépvnon, ekmpoowmotpevn amnd tig M. Bulterman kot B. Koopman,

— 1 Evpwnaikn Emtponn, exmpoownovpevn and tovg A. Caeiros kat H. Kranenborg,

KOTOTILY TNG amopdoens mov éAafe, apol GKovoe ToV Yeviko eloayyeléa, va ekdikdoel tnv vndBeon
Xwpig avantuén nmpotdoewv,

ekdidel TNV akdAovbn

* Thoooa Siadikaciog: 1 oANavSIKr.
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Anodaon

H aitnon mpodikaotiknig amoédaonsg adopd tnv epunveia Tov khdoewv 2304, 2308 kat 2309 1ng
Yvvdvaopévng Ovopatoloyiag mov mephapPaveral oto mapdptnpa I touv kavoviopov (EOK) 2658/87
Touv ZupPovhiiov, tng 23ng Iovhiov 1987, yax 1 Aacpoloyikn Kot ZtaTioTiky Ovopatoloyia Kal To
Kowo Aaopoloyio (EE L 256, 0. 1), 6mwg tpomomo)Onke pe tov Kavoviopd (EK) 948/2009 1tng
Emtponc, g 30n¢ XemtepPpiov 2009 (EE L 287, 6. 1 oto €€n¢c: X0O).

H aitnon avtr voPAOnke oto mhaicto évikng dtapopdg petald Tou Staatssecretaris van Financién
(Ymouvpyot Owovopkav) kat tng Customs Support Holland BV, 6cov agopd v katdta€n otn O
€VOG OUUTTUKVOUATOG TIPWTEIV®OV 0dylag, Statifepévou oto epumoplo e tnv ovopaoia «Imcosoy 62» Kat
XPNOLULOTIOLOVUEVOL WG CUOTATIKOV 0UVOETWV TPOP®V Ylor TIOAD veapols HOTXOUG.

To vopko miaioto

HZX0O

H Saopoloywkr katdtaén tov epmopevpudtwy mov eilodyovtat otnv Evponaikni Eveoon Siénetal anod
0.

To &pBpo 12 tov kavoviopos 2658/87, émwg TpomomotiOnke pe Tov kavoviopo (EK) 254/2000 tov
Zvppoviiov, g 31ng Iavovapiov 2000 (EE L 28, 0. 16), mpoPfAénetl 611 nf Evpomnaikn Emrtpornr exdidet
Kabe XpOvo Kavoviopo o omoiog mephapPdvel To TANpeG Keipevo TG ZO Kol TWV CUVTEAECTWV T®V
TEAWVELOK®OV SUOUOV, OIS aUTd TIPOKUTITEL At T péTpa TToL Beomilovial amd to ZuppovAio Tng
Evpomnaikig Evwong 1§ v Emitpornn. O kavoviopog avtdg dnpootevetal otnv Emionun Egnuepida tng
Evpomnaixns Evwong 10 apyotepo otig 31 Oxtmfpiov kat €xet epappoyr and v 1n Iavovapiov tou
emopévou €tovg. Amo TV Katatebeioa evomiov Tov Awaortnpiov Sikoypadioa mpokvmTel Ot
EPAPHOOTEN OTH TIPAYHATIKA TEPLOTATIKA TNG KUptag dikng eivar n 2O dnwg ioxve 10 2010, KaTOTLV
NG ek8d0ewG TOL Kavoviopoy 948/2009.

To mpoto pépog G X0, TO 0omMoio adopd TIG TTPOKATAPKTIKEG SlaTdelg, mepiéxet évav titho I, mov
nipoPAénel Tovg «I'evikolg Kavoveg», Tov omoiov To TURHA A, TITAopopolpevo «[evikoi Kavoveg ylo
NV gpunveia tng ovvdvacpEvng ovopatoloyiagy, opilel petald dAwv ta e€hg:

«H xatdraén twv epmopevpatov otn [E0] mpaypatomnoleital cOUP@VA [E TIG TTXPAKAT® ap)ES.

1. To xeigevo Twv TITAWV TV TUNUATOV, TOV KePpadaiov 1 Tov vrokepalaiov Oewpeitar Tl €xel
povov evdektikn adia, dedopévov o1t N Katataln KaBopileTar VOULHa OOPPOVA [E TO KEiIHEVO
TOV KAAOEWV KOl TV ONUEIOOE®V TOV TUNHATGWV 1 TOV KePaAXioV Kol OOpHPOVH HE TOUG
TIOPAKAT® KAVOveg, epocov avtol 8ev eival avtibetol mpog 1o Keipevo Twv ev Adyw KAOEwV Kal
OTUELWOEDV.

[...]

3. Otav gumopedpata TPETEL, €K TTPAOTNG OYEWG, V& KATATAYyoUV oe 00 1) TTEPLo0OTEPEG KAKOELS, OF
epappoyn Tov Kavova 2 B’ 1 oe kdBe aA\n mepintwon, n karataln yivetar odpdova pe To
TOPAKATO:

a) H meploodtepo e€etdikevpévn KAGON TIPETEL VA €XEL TIPOTEPALOTNTA EVAVTL TV KAKCEWV e
yevikotepo Teplexopevo. Eviovtolg, otav Svo 1) Teplocotepeg KAGOELG KalUmTouy Kkabepia
éva HOvo TUAHA TV VAGOV TIOU aItoTeholV éva avapelypévo mpoiov 1 éva ouvBeto &idog n
éval HOVO TUNAHA TV €8GOV, OTNV TIEPITTT®WOT EUTTOPEVUATOV TIOU TIAPOLCLE{ovTaL o€ oUVOlX
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OUOKELAOUEVA YIaL T1) ALAVIKT TIOANOT), AUTEG Ol KAGOELG TIpETeL va BewpolvTal, oe oxéon He
autd 1o TPOldV 1) avtd To €idog, w¢ eficov e€eldikevpéveg, 0T Kat av pia amd auTég Sivel
{la TTEPLOOOTEPO aKPLPN 1} TTeploodTEPO TN TIEPLYPAP).

[...]»
6 To devtepo pépog G XO mephapPavel €va kepdAalo 23, TITAOPopoUHEVO «YTTOAEIHHATA Kol

amoppippata Twv Popnxaviov eldaov datpodnc. Tpopés mapaokevacpéves ylx {wa», 1o oToio
niepléyel TIg KA&oelg 2304, 2308 kat 2309.

7 H xhaon 2304 g ZO éxel wg e€ng:

«2304- 00 00 ITiteg Kot AN OTEPEX VTTOAEIHUATA, £0TO KL OTIAOHEVA 1] CLCCWHATWUEVX
ue popdr) oPfOA@V, amd v e€aywyn TOU GOYLEAXLOU».

8 H rhaon 2308 tng ZO éxel wg €ng:

«2308 00 DuTikég DAEG Kot PUTIKE ATTOPPIMHATA, KATANOLTX KAl VITOTIPOIOVTA PUTIKG,
£0TW KAl CUOCWUATWUEVA He HopPr) OPOAWV, TwV TUNWV TTOL
Xpnotpormotovvral yix T Statpodn Twv {wwv, mov dev katovopalovrat ovte
niephappavovral oAAov:

[..] ]
2308 00 90 - Al

9 H xh\don 2309 tng ZO £xet g &€ng:

«2309 IMapaokevdopata TWV TOTOV IOV XPNOLHOTIOODVTAL YIa TN SlaTpodr) Twv
{oov:

[..] [...]

2309 90 - AN
[...]

2309 90 31 - - AN\a, 6mov mep apBAvOVTaL Kot Tor TIPOpEypoTar:

— — — Tlov mepiéxouvv kd&be eidovg apvla, yAvkoln 1 otpomt yAvkolng,
paAtode€tpivn 1) olpdmt poktode€Tpiving oL untdyovtatl oTig SlaKpioelg
1702 30 50, 1702 30 90, 1702 40 90, 1702 90 50 kot 2106 90 55 1)
YOAXKTOKOMIKA TIPOIOVTQ:

— — — — Tlov mepiéxouv apvla kaBe eidouvg 1} YAukoln, 1) poktode€tpivn,
1 otpoTL YAUKOLNG, 1) opomt paltode€tpivng:

————— ITov dev mepiéxouv dpvla k&Be €idoug 1} oL TIEPLEXOLV
TETOLEG UAEG O€ TTOCOOTO KATA PAPOG KATOTEPO 1) {00 TOL 10 %
—————— Iov 8ev TEPLEXOVV YOAAKTOKOUIKA TTPOIOVTA 1} TTOL
TIEPLEXOLV TETOLX TIPOIOVTAL OE TTOGOOTO KATA Pdpog KatwTepo Tov 10 %».

10 Katd 1 onpeiwon 1 touv keparaiov 23 g X0, 1 kKAdon 2309 ¢ X0 mephapPdvel «Ta TIPOIOVIA TWV
TNy TOUL  Xpnotgorotovvtal yw 1 Satpodry Twv {wwv, mouv Jdev  Kkatovopalovral ovte
nephapfavovral aAllol Kat maipvovtal artd v enefepyacia GpuTIK®OV 1) (WIKOV VAGV TOU, amd TO
yeyovog autd, éxacav Ta ouol®dn XKPaKINPLOTIKA TNG apxikng UANG GAa amd 1o GUTIKGE
QTTOP PIHUATA, VTTOAEIUPATA KOl UTTOTIPOIOVTA PUTIKE TIOU TIpogKLYav artd v enefepyaoia auth».
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O emelNynuUaTIKES ONUELDTELS TOU EVAPUOVIOUEVOV OUOTHUATOS TIEPLYPAPHSG KAl KWOLKOTIOHOEWS TWV
EUTIOPEVUA TV

To ZvpPoviio Tehwvelaxng Zvvepyaoiag, vuv IMaykoopiog Opyaviopog Tehwveiov (TTIOT), cvotdOnke
pe T ZopPaon ywx tnv idpvon Touv ev Aoyw ovpPouviiov, mov ovvpbn otig BpuéNeg otig
15 AekepPpiov 1950. To evappoviopévo cVOTNHO TTEPLYPAPNG KAl KOSIKOTIOIOEWS TWV EUTTOPEVUATOV
(oto €€nc: EX) kataprtiobnke amd tov TIOT kot OeomioOnke pe T Awebv) ZopPaon yx 10
EVOPUOVIOHEVO OGUOTNHA TIEPLYPAPNG KAl KOOIKOTIOIOEWG TWV EUTOPEVHAT®V, TIOL OLVAPON OTIg
Bpuéeg otig 14 Iouvviov 1983 kot eykpibnke, pe TO TPOMOMOINTIKO TNG TPWTOKOANO TG
24ng Iovviov 1986, €€ ovopatog 1 Evpomaikig Owovouknig Kowodtnrag, pe tnv amodaon
87/369/EOK touv ZupPouvlriov, g 7ng Ampthiov 1987 (EE L 198, o. 1). H X0 emavalapPaver Tig
e€aynoeleg kK\doelg kat Stakpioelg tov EX. Movov 1o éBdopo kat 1o 6ydoo apOuntikd ynodio mov
oxnatitovv vmodiaipéoelg £xouv mpoPredOei edikag amd ) ZO.

O ene€nynuatikég onpeiwoelg tov EX kataptifovrat evtog tov TTIOT obppwva pe TIG prTPEG NG €v
Aoyw ovpPdoewg.

H ene€nynuatikn onpeiowon yia v kAdon 2304 tov EX opilet ta €€n¢:

«H mapovoa k\don mepapPdaver Tig miteg Kat A oTeped vMoAeippata amd v efaymyn, He
EkONYn, pe S\UTeg 1 He PUYOKEVTPLOT), TOUL ENXIOU TIOU TEPLEXETUL OTA OTépUata ooylag Tao
UITOAEIPATA AUTA aTTOTENOVV TIEPI(NTNTES {WOTPOPES.

[...]

H «Aéon avtn dev mephapPdvet:

[...]

b) Ta ovunmukvepata TPwTEIVOV TTOU AapPdvovtal pe TV eEAAeln OpLOUEVOV CULOTATIK®OV TGOV
anmeAawEVeV aAelpwv odylag, Tpoopllopeva va mipootebolv oe mapaokevdopata Satpodrig,
KOl TO GAELPO ATIO KOUKIX ooYLlag (aptd. 21.06).»

H ene€nynpatikn onpeiowon yx v kKhaon 2308 tov EX mpoPAémel ta e€ng:

«Y16 TV mpoinobeon 61t Sev mephapPdvovtal oe dleg, el0ikdTepeG, KAdoelg TG Ovopatoloyiag Kat
o1t mpootdialovv otn datpodr TV (Hwv, n mapovoa KAGoN TepapPdvel GpUTIKA TIPOIOVTH Ko
amoppippata, Kam¢ Kat UMOAEIpHATA 1) ULTOTIPOIOVTA, TIOL dnuiovpyolvTal Katd Tn Sldpkela
Bropnxavik®v Stadikaolmv ene€epyaciog GUTIKOV LAQV (L€ OKOTIO TNV eaymYr OPIOHEVOV OUOTATIKOV
TOUG.

[...]»

H ene€nynpatikn onpeiowon yx v kKhaon 2309 tov EX opilel T €€n¢:

«H K\é&on avtr mepapPdavel Ta KTNVOTPOPIKE TapacKevdopata pe mpoodnkn pelacag 1 {axdpwv,
KAB®G KAl TA THPACKELACUATA Yl T SXTPOPr) TOV {OWV TTOL CLVICTAVTNL O HEIYHA TTEPLOOOTEPWV

Opentikav oTolX eV, TTPpOOPILOHEVL:

[...]

2) eite yl@ TN OCUMTMARP®ON OPIOHEVWY, TIAPAYOUEVWV OTO OYPOKTNHUA, OPYAVIKOV 1 avopyavwv
OLOLWV (CLUTIANPWHATA {WOTPOPV)*
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3) eite akopn ya va xpnotponomnBovv yia TNy TApAoKeLr TIARP®V {WOTPoP®OV 1) CUUTANPWUAT®WV
(wotpodmv.

[...]

B.- Ta mapaokevaopata 1ov mpoopilovrar yix TN oupmifipwon, S tng efloopponnoews, Twv
TIOPAYOUEVWV OTO aypOKTNpA {wotpodav (“‘cupminpopata’ {(wotpodpwv)

Ot mapaydpeveg oTo aypOKTNHX OVLOIES €lval, KATA KAVOVA, OPKETA PTWXEG O TIPWTEIVEG, avOpyaveg
ovoieg 1 Prrapives. Ta mapaokevdopata OV TIPoOPIlovTal Yot TNV KITOKATAOTAOT TWV XVETTXPKELWDV
auTewV, ®OTe Ta (WA va TuyXdvouv looppomnpévig Slatpodrg, amotehovvial, apevdg, amd TIg
TENEVTIEG QUTEG OULOIEG Kol, OPETEPOV, QATIO EVEPYELKA OUUTIANPOUATH (EUITAOUTIOMEVA  [IE
vdpoyovavOpakeg), Ta omoia Xpnoteevovy wG PAomn Yoo T GAAX CUOTATIKG TOU HEIYHATOG.

Molovoti, oe TO0OTIKO eminedo, n ovvBeon TV MAPAOKEVAOUATWV AUTWV gival oe peydho Pabud
avédAoyn TPOG aUTH TV TAPACKEVAOUAT®WV To omoiax adopd 1n Tapdypadog A, evrolTolg
dtapoporolobvTal amd TA TMAPACKEVAOUATA QUTH, AOY® TNG OXETIKOG LYNANG TEPLEKTIKOTNTAG TOUG
oT1o pev 1) 010 8e amd T OpenTiKd oTOLKEIX TIOVL XpnolpoTolobvTaL 0T oUvBeoT) Toug.

[...]

C.- Ta mapaokevaopata mov mpoopifovratl ylo va xpnotpormotnbodv otnv mapaokevn Twv “mAfpwv” 1
“OCUUIMANPOUATIKOV” {WOTPOPOV TIOV TIEpLypddovTal oTIG TTapaypddpoug A Kat B avetépw

Ta TApAOKEVAOHATA AVTA, TX OTIOIX OVORALOVTAL OTO EUTTOPLO TIPOUEIYHATA, Eival, OF YEVIKEG YPOUHUHES,
TOAUTTAOKX  {elypaTa Tov  TepAappavouy  obvolo oTolxeinv (Ta omoia  armokalolbvial evioTe
“npocbeta”), Twv omoiwv N ¢pvon Kat ot avahoyieg kaBopilovtal evOyel CUYKEKPLUEVIG (WOTEXVIKNG

mapaywyng. [...]
H mapotoa kh&omn Oev mephapPavet:

a) Ta ovoowpatwpéva mpoiovia (ofwlot) Tov amotelovvTal gite Ao [ia HOVoV VAN &ite amod pelypa
VA®V TO OTI0i0 OpG euminTtel Kabeavtd o€ CUYKEKPIHEVT) KAAOT, AKOUN KAl HE CLVOETIKO LAIKO
(peddooa, apvA®dn ovoia) To omoio dev vmepPaivel To 3% oe Pdapog (apd. 07.14, 12.14, 23.01,
HETAEL GAAwV).

[...]

d) Tta uLTIKG aTTOPPIPHATA, VITOAEIHHATA KL GUTIKA LITOTIPOIOVTA TNG KA&TEwWS 23.08.

[..]»

H Siadopd tng KVpLag Sikne Kat Ta TPOSIKACTIKA EpOTHHATA

Ané v anopoaon mepi mapamopnrg mpokLITEL 0Tt To Imcosoy 62 amote\el CUUTUKVOUQ TIPWTEIVOV
odylag, To omoio AapPaveral Katd to mépag dVo Plopunxavikev SLadIKAoLOV.

Katd v amodaon mepi MOHpamopnng, 1o KOuKld odylag, adpol amoproiwbolv, Bpuvppaticfovv kot
urtoAnBovv oe Beppikr enefepyacia, vofarlovral, oe Tp®TO 0TAdI0, 0t Stadikaoia eKXLAICEWG TOV
e\aiov TOvG, KATOTILV TNG OTMOING TAPAHEVEL AUTO TO OTOI0 KOAEITAL KOIVWG COYLAAELPO EKXVAIOERG.
21N ouvvéxewa, To dAevpo auvtd uvmokeltar oe emefepyaoio pe albavoln Kot vepd, TPOKelHEVOL VA
apalpedel To evarmopévov Aimog, va pewwbel 1 mepleKTIKOTNTA 08 GANQ, [N TIPOTEIVIKY, OTOLKEIQ,
Kupiwg oe vdatavOpakeg 1 oe SlaTpodikég iveg, Kat va e€aleipBolv oplopéveg Prafepés ovoieg. To
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OUUITUKVOUO TIPWTEIVOV 00ylag TTou AapPdveTal Kot Tov TpOmo autdv Oev Tepléxel ixvn Tng
xpnotporotnBeioag albavohng. Amoteleital, petald dAwv, and mpwteiveg, o TOCOOTO ¢wg 62 % KATH
Bapog, kat amtd &pvlo, oe T0000TO KAT® TOL 10 % Katd Pdpog.

Katd v amodaon mepi mapamopnig, Adyw tng vYnhnig OLYKEVIPOOE®MS Tou oe LOXTAVOpaKeg, TO
OOYLAAEVPO €KXVAIOEWG, av Kal XprolgomoLeital oTig (wotpodés, dev pmopeil va xpnotpomowmnbel wg
ovoTATIKO TV oLVBeTwV TpoPpoV TOL Tpoopilovial ylr TOAD veapolg pdoxous. AvtiBétwg, TO
OLMITOKVOUX TIPWTEIVOV O0O0YLHG, TO OToio AapPaveral amd To COYldAeLPO eKXVAioEwG, HIopel va
ammoTeel OLOTATIKO TV OLVOETWV TPodwV TIOL TIPoopilovTal Yoo TTOAD veapols HOOXOUG, AOYw TNG
HELWHEVNG OLYKEVTPOOEMG TOL o€ LOATAVOpaKes Kot SLATPOPIKEG (Ve.

Yrg 7 Zemtepfpiov 2010, katomv attjoewg tng Customs Support Holland BV, n oMoavdwkn
TeAwvelakn apXr xopriynoe deopevtikn dacpoloyikn mAnpodopia pe tnv omoia Katétae to Imcosoy
62 otn didkpion 2309 90 31 g XO.

211 3 Ampihiov 2012 1o Rechtbank Haarlem (mpwtodikeio Haarlem), evwmiov tov omoiov mpocéduye 1)
Customs Support Holland BV, ékptve Baoipn tnv mpooduyrn, pe To oKenTIKO 0Tt To Imcosoy 62 émperne
va katatayei otn didkpion 2304 00 00 tng XO. H oAavOIkn TEAwVELOKT apxl) KOKNOE £PEOT) KATH TNG
anopdoeng avtrg evormiov Tov Gerechtshof Amsterdam (epeteiov Apotepvrtap), To omoio €kpve Tnv
épeon avtr afdoiun. Qg ek tovTOv, 0 Staatssecretaris van Financién daoknoe avaipeon eveormiov Tov
attovvtog dikaotnpiov Katd tng amopdoews Tov Gerechtshof Amsterdam.

2ty anopaon mepi mapamopnnc, To Hoge Raad der Nederlanden (Avotato Awaotipio tov Kdtw
Xwpwv) Kkpivel, apevog, otL n kKhdon 2304 tng XO KalUMTEL HOVOV T TIPOIOVTN TIOUL TPOKUTITOLV
dpeco amd TNV eKYXOAION €Adiov Kol EKTIHK, OPeTEPOL, OTL, HOAOVOTL TO OCOYIAAELPO EKXVAIOEWG
npokUMTEL dpeoa amo TN dadikacia exxuAicews elaiov Kot Tipémel, w¢ ek ToUTOV, va BewpnBei OtL
eumintet oty kKA&on 2304 g XO, aviibétwg, n enefepyacic TOou cOYlAEDPOL  EKYVAICE®G
TIPOKELPEVOL v ANdBel To oupmikveua TpwTeivav odylag dev oKkorel 0TV eKXVALON TOU Goytelaiov,
OAMd& 0TO v KATKOTOUV T UTOAEIHUATA TNG €KXVAIOE®MG aUTHAG KAXTOANAQ Yot (IO OUYKEKPLUEVN
xpnon otn diatpodn Twv {wwv. EvietBev ouvdyel OTL 1] CUUTTUKVOUEVT TIPWOTEIVI) OOYLOG HETATPETIETAL
oe SlapopeTIKNG PpLOEWG TIPOIOV.

To attovv Sikaotnplo Kpivel L éva Tipoiov eivat duvatd va kKatatayei otnv KA&on 2309 g O povov
av autd TIPOKUTITEL oTId TNV OPLOTIKY) HETATPOTI TPOIOVTOG, €EALPOVHEVOV T®WV CUCOWHATWHEVWV
TPOIOVTWY, 1 amd pelypa mpoidvtog pe dMa Tpoiovta. EmutAéov, mpémel va eival KataAAnho vo
xpnotpomotnOei pévo yia {wotpodég.

Yuvvadag, to Hoge Raad der Nederlanden (Avotato Awkaotipio twv Kato Xopav) emonuaivet 0Tt n
e€aywyn vdpoyovavOpakmwv, SIATPOPIKGV VeV Kal PAafepmv ovolOV amtd TO O0OYLEAELPO EKXVAIOEWG
OUVIOT& OPLOTIKY HETATPOT 1 omoia KABIOT& TO KATQ TOV TPOTOV OoUTO HETATPATIEV TIPOIOV
KaTdAANAo yia va xpnotporownBel wg ovoTtatikd oe ovvBetn Tpodr Yoo Toug TTOAD veapols HOTXOoUG.
Evtottolg, vmoypappilet o1, katd v eneénynuatikn onpeinon mov apopd tnv kKA&on 2309 touv EX,
n KAaon avtr 8ev prmopel va KaAUTITEL TIPOIOV ATTOTEAOVHEVO €iTe Ao pia pdvov VAN eite amd pelypa
VA®V TTOL gpminTel KaBeauTd 0€ OUYKEKPLUEVT KAKOT) OVTE Tt LITOTIPOIOVTA TNG KAdoewg 2308 tov EX.
To Hoge Raad der Nederlanden (Avotato Awkaotriplo teov Kato Xwpov) dev amok)eiel, wg ek TovTov,
VO [NV EUTTITITEL TO CUMITUKVOUX TIPWTEVOV COYLHG TO OTT0{0 atoTeAEiTal aTtd COYLAAEVPO EKXVAIOENG
a6 1o omoio €xouv e€axBel oplopéva ovykekpipéva ototxeia otnv kKAaon 2309 g XO.
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Yné 11¢ ovvOnkeg avtég, to Hoge Raad der Nederlanden (Avaotato Awkaotipio twv Kato Xwpwv)
anopdoloe va avaoteilel TN Stadikaoia kot va voPddet 610 Atkaotrpto Ta akdAovBa mpodikaoTika
epwTNHATA:

«1) Tlpémer n khéon 2304 tng O va epunvevbel vd v €vvola OTL N SaopONOYIKH aUTH KAdON
niepAapPavel emiong éva CUUTTUKVWHA TIPWTEIVOV 00yl TO omoio AapPaveral HET& TNV
adaipeon, Ao Ta OTEPEX LIMOAEIUUATA TTIOL TIPOKVTITOUV ATIO TNV €KXVALON €\aiov amd oméppata
odylag (ammd T Aeyopeva coyldhevpa eKXLAioEwS), Autwv, vdatavlpakwv (1 SlaTpoPiKav vav)
Kal PAaPep®@V OLOL®Y TIOL VTIAPXOLY OTA LITOAEIHUATH QUTE KAl TO OTToi0, pe TNV adaipeon avtr,
Kafiotatar KatdAMnlo va xpnowpornonbel wg ocvoTaTIKO OUVOET®WV TPOPWV Yot TTOAD Veapolg
HooXoUG;

2) Xe mepinmTOn apvnTIKAG ATAVINCEWG OTO TIO TIAVR ep@wtnua 1, éxelt n khaon 2308 1 n k\don
2309 g ZO epappoyn emni CUUITUKVOUATOS TIPWTEIVOV 00YlHG TO omoio AapPdveralr pe Tov
TPOTIO TIOL TIEPLYPAPETAL OTO TIO TTAVW EPOTNHA 1;»

Eni Tov mpodIKaoTIK®V EpOTNHATOV

Me ta Vo auta epotipata, Ta onmoia mpémnel va e€etacfoiv amd kowov, To attovv dikaothplo (nrei,
Kot ovoiav, va StevkpvioBel av n ZO éxel TNV €vvola OTL £V CUMITOKVOUX TIPWTEVGV 0OYLOG, OTIOG
TO emipoXo oty Kopla Oikn, epmtintel oTnv KAGon 2304, 2308 1} 2309 tng ovopatoloyiag auvTng.

[Mpoxketpévou va dobei amdvinon ota vmoPAnBévia epwThpata, TpEmeL, adpevog, va voypapptodel ot
oL yevikoi Kavoveg ya Tnv eppnveia g O mpoPAémovv OTL 1 KatATan TV EUTOPEVHATWV
KaBopiletar pe yvopova To Keipevo TV KAACE®V KAl TOV ONUEIDOEOV TV TUNHATOV 1 TV
KePpaAi®V, EVO TO YPAUPX TV TITAWV T@V TUNHATWV, ToV KePpaAaiov i} Twv vrokepolaiwv Bewpeital
ot1L éxel evdektikn povov afia (PA. amopdoelg Lukoyl Neftohim Burgas, C-330/13, EU:C:2014:1757,
okéyn 33, kat Baby Dan, C-272/14, EU:C:2015:388, oxéyn 25).

Aetépov, Katd maylx vopoloyia, X&pLv TnG acdpalelag Sikaiov Kat Tpog SLEVKOAUVOT TV EAEYXWV, TO
QITOPACLOTIKO KPLTAPLO Yl Tr OAOUOANOYIKN) KATATHEN TV EUTOPEVHAT®WVY TIPEMEL KATA Kavova va
avalnTeital OTo OVTIKEIMEVIKA TOUG XOPAKTNPIOTIKA KOl OTIG OVTIKELHEVIKEG TOUG IOLOTNTEG, OTKG
opiCovtal 010 ypappa Tov KAAoewv NG XZO Kal TV ONHEIWOE®V TV TUNHATOV 1} TOV KePolaiwv
(BA., petad aMwv, amogpaoelg Proxxon, C-500/04, EU:C:2006:111, oxéyn 21, kabaog kat Vario Tek,
C-178/14, EU:C:2015:152, oxéyn 21 kot ekel mapatiOépevn vopoloyic).

Oocov adopd TiG emenynuatikés onpewwoelg Tov EX, mpémel va mpootebel 011, polovott dev eival
JeOEVTIKEG, OLVIOTOUV ONUAVTIKA Héoa TIPOG OLAOPANLON TNG OHOLOHOPPNG EPAPHOYNS TOL KOLVOU
daopoloyiov kat Tapéxovv, autég Kabeauvtés, éykupa OTOLKEIR YlX TNV eppnveia Tov (ATOPACELS
Kloosterboer Services, C-173/08, EU:C:2009:382, oxéyn 25, kat Agroferm, C-568/11, EU:C:2013:407,
28). TT&vtwg, dev UImopovv va TPOTIOTIO)oOVV TO TepLEXOHEVO Twv onpelwoeny g £O (BA., vmo v
évvola avtr, andépaon Duval, C-44/15, EU:C:2015:783, okéyn 24).

E€&A\ov, 0 TPoOplOpOG TOL TIPOIOVTOG HITOpEl VA QITOTENECEL QVTIKELUEVIKO KPLTAPLO KATATASEWG,
epOooV eival CLPPLNG TIPOG TO €V AOY® TIPOIOV, O GUHPLNG S AVTOG XAPAKTPAG TIPETEL Vo PITOPEL var
eKTIUNOEl e YVOHOVA TA AVTIKELLEVIKA XOPAKTNPLOTIKA Kol TIG OXVTIKELLEVIKEG IOLOTNTEG TOV TTPOIOVTOG
avtol (amopdoelg Swiss Caps, C-410/08 ¢wg C-412/08, EU:C:2009:794, okéyn 29, kot Agroferm,
C-568/11, EU:C:2013:407, oxéyn 41).

Ev mpokepéve, doov adopd tnv khaon 2308 tng ZO, emonpaivetal OTL, OMKG TPOKUTTEL ATIO TO
YPAPUQ TNG, TPOKEITAL Tepl UTMOAEIHUATIKAG KAGOewG. (26 €K TOUTOUL, AapPoavopévou vmoyn Tov
yevikoy kavéva 3 o' yix tnVv epunveia tng XO, mpémel va e€etaocbel kat apxdg av mpoidv OTwg TO
enipoo otnyv Kopla Oikn eivat duvatd va epmtintet oty KA&on 2304 1) 2309 g ZO.
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Ooov agopa v KA&on 2304 tng ZO, enmonpaiveral Tl TG VITOYPAELOE TO ALTOUV dIKAOTHPLO, TO
Imcosoy 62 dev ouvviotd vmOlewpa, VIO TNV évvola TNG KA&oews 2304 tng X0, NG ekXLAioews Tov
eAaiov armd Ta OTMEPUATA OOYLAG, OANE TAPAYWYO TOU UTTOAEIUPATOS aUTOU, AdpPavOpevo KoTOTLV
aUTOTENOVG Kot HETAYeVEDTEPNG Otadikaoing, TIOEUeVNG 0 epappoYT EOIK®OG TTPOKeLEVOL va TTapaxDei
QUTO TO CUUTTOKVOMUX TIPOTEIVOV, KAl KATA TN SdpKel TNG OTIOING TO COYIOAEVPO EKXVAICE®G XAVEL
HEPOG TWV CLOTATIK®OV OTOLXEIWV TOV.

E€&A\ov, n eme€nynpatikn onpeinon mov apopd tnv kAdon 2304 tov EX SievkpviCel 6tL ) KAdon avth
O0ev TEPINAUPAVEL TO CUHITUKVOUATA TIPWTEIVOV TIOU AapPavovral pe tnv e€dlenyn oplopévwv
OUOTATIKOV TV AIMEAXIOUEVOV alebpwv odylag, mpoopldpeva va mpooteBolv oe mapaokevdopaTa

Satpodr.

[Tpotov, amd v andpaon mepl MapaTopng TpokumnTel 6Tt To Imcosoy 62 amotehei oLUTOKVOMUX
TPOTEIV®V, TIPOOPIIOUEVO VA XPNOLHOTIOLEITAL MG OLOTATIKO OTIG TPOPEG Yl TIOAD veapols HOOXOUG,
KOl OTL TO TIPOIOV aLTO AXPPAVETAL ATIO TO COYIAAEVPO eKXVAICEWG, KAT& TOo Tiépag Sadikaoiag Katd
Vv omoia, adevdg, apatpolVIal TO eVATTOMEVOV A{TOG TOL OAeDPOL AUTOL Kal Oplopéves PAaPepég
ovoieg Kol, APETEPOV, HEIWVETAL 1) TIEPLEKTIKOTNTA 0€ GAAX OTOLXEIA TIANV TOV TPWTEIVOV. ZUVENKOG, TO
emigoxo otnv Kuplax 8ikn TPoidv amoTelel CUUTTUKVOHA TIPOTEIV@V TO omoio AapPdvetar pe Tnv
e€ANeyn OPLOUEVWV OUCTATIK®OV OTOLXEIWV TV oAelpwv ooywG, Tpoopldpevo va Tipootedel oe
TIOPAOKEVAOHATA SLATPOPTG.

AelTepov, TO OOYIOAEVPO €KXVAIOEWG, ortd TO omoio Tapaokevdletar 1o Imcosoy 62, mpémel va
Oewpnbel ¢ amelaiwpévo TPoidy, akoun Kot ov pmopel va evromobel o autd pio eAEXLOTN
evartopévovoa moootTnNTa ehaiov (PA., vd TNV évvola avtr, andpaon Fancon, 129/81, EU:C:1982:91,
okéyelg 10 kot 14).

ZUVETIWG, €V CUMTTOKVOUX TIPOTEV®Y, OTIwG TO emipaxo oTnv Kopla Oikn, dev pmopei va OewpnBei ot1
epmintel otnv KA&on 2304 g XO.

Ocov agopa tnv KA&on 2309 tg XO, amd 1N vopoloyia Tou AIKKOTNPIOL TIPOKUTITEL OTL WG
«TIOPUOKEVACHA», UTTO TNV évvola TNG KAAOE®S AUTHG, VOEITAL €iTE 1) HETATPOTIN €VOG TPOIOVTOG eite
éva pelypo pe aMa poiovta. Ilpokelpévou va eptintel otnv KA&on 2309 g 2O, 10 emifoxo mpoiov
Tipénel emiong, agevdg, va eival KATGAANAo pévo yia (wotpodég Kat, adetépou, va éxel uToPAnOel oe
OPLOTIKY) HETATPOTIN 1) VA TIPOKUTITEL ATO pelypa Stapopetikav vAwv (BN, kat avaloyiav, dcov apopa
™V KA&on 2307 tov KotvoL dacpoloyiov tov 1965, n omoia mponynOnke tng KAdoewg 2309 g X0,
amopaoelg Henck, 36/71, EU:C:1972:25, oxéyelg 4 xar 12, kaBng kot van de Poll, 38/72,
EU:C:1972:127, okéyn 5).

Ano v meprypadn g dadikaciag mapaywyng otny amdPpaon TEPL TOAPATIOUTING TIPOKUTITEL OTL TO
Imcosoy 62 amotelei Tpoiov Tov €xel voPAnOei o€ oplOTIKY HeTATPOTIA KAl TO OToi0 eivat KatdAAnAo
povo ylo tn datpodrn TV (Owv.

Emum\éov, and 1 onpeiwon 1 tov kepohaiov 23 1ng XO mpokvmrtel 6Tt 1 KAGon 2309 avtrg
niepAapPAveL Ta TTPOIOVTA TV TUTIWV TTIOL XpnolpomotobvTal Yl Th Slatpodn Twv {wwv Ta omoia dev
Katovopalovtal oUte mephapfavovrat alov kot AapPdvovtat ard tnv enefepyacia GuTIKOV 1) (OIKGOV
VAGOV Kal Ta oToia, €€ auToL TOL AOYOU, €XOUV XAOEL T OLOLOSN XAPAKTNPLOTIKA TNG opXLKNAG UANG,
ANV T@V  QUTIKOV  QITOPPLUHATOV, UIOAEIUUAT®V KAl UTTOTPOIOVIWV TIOU TIPOEKLYOV oItd TNV
ene€epyaoio avtn.

Aev apploPnreitar 61t To Imcosoy 62 amotelei mpoidv mpoepxdpevo omd GuTIK VAR, Oniadn To
00YldAevpo ekXLAioewG. EmimAéov, Oev prmopel va e§opolnbel mpog ammdppippa, VITOAEIHA 1) LTTOTIPOIOV
¢ enefepyaociog otnv omoia vITOPANONKe TO CcOYlXAeVPO ekXVAioEwG, Oedopévouv OTL 1 Afyn ToOUL
TPOIOVTOG ALTOV GULVIOTA TOV 0KOTIO Kabauto Tng emefepyaociag.

8 ECLILEU:C:2016:133
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ITpokewévov va eumintet otnv kAaon 2309 g 20O, €éva CUUTTOKVOHA TIPOTEV®OV 0OYlHG OIS TO
Imcosoy 62 mpémel emiong va mapayetal pe Sadikaocia TOV CUVENAYETAL TNV ATIOAEIX TV OLCIWOWV
XOPOKTNPLOTIK®V TNG GUTIKAG VANG atd TNV OToia TTIPOKUTITEL.

Zovapwg, amd TV andpaon Tepi MopaTtoUnig TPOKOTITEL OTL pe TN SadIKaoia HETATPOTHG TOU
0OoYlaAeDPOU  eKXVAIOEMG, ammtd To omoio Tapdyetar To Imcosoy 62, emSIOKETAL OULYKEKPLHEVOG
{wOTEXVIKOG OKOTIOG O O10iog ouvviotatal ot Snuiovpyia CUUITUKVOUATOG TIPWTEIVOV TO OT0io
npoopiletal yix Ppaon amd ToAD veapolg HOoX0UGS, avTIOETWG TIPOG TO COYIAAEVPO eKXVAIoE®G. OG ek
TOUTOU, T OVTIKELHEVIKA XOPAKTNPLOTIKA KOl Ol QVTIKELHEVIKEG 18LOTNTEG €VOG TETOLOL TIPOIOVTOG Ko,
el0kdtepa, 1 nOeknpévn eCalewyn 1 peiwon oplopéveV oTd T OULOTATIKE TOU COYIXAEVPOL
EKXUAOEWG TTIPOKEIUEVOL VA KATOOTEL TO TIPOiovV auTd KatdAnlo yix va mephndOei otn Satpodn
oplopévou eidovg {wwv emrtpémovv va Bewpnbel O6TL TO TPOIOV auTd TMANpoi TIg TMpoimoBécelg oL
QIaUTOOVTAL TIPOKELHEVOL VA KaTatayel otnv KA&on 2309 tng XO.

H epunveia avtr evioxvetal amd tnyv eneénynuatiki onpeinon mov adopd tnv kAdon 2309 tov EZ,
KATQ TNV omoix 1n KAGON auTr) KaAUTTEL aKPIPOG TA TTAPACKELACHATK TIOL Tpoopilovtal ylor Tn
Oepameia NG avenmdpkelag oe TPHOTEIVEG TNG PAOIKNG SIXTPOPriG TV (OwV.

Téhog, N 2O Sev mepiéxet eldikdtepn KAaon otnv omoia B propovoe v KATATAYEL €va TTAPAOKEVACHA
AneOév, omwg To Imcosoy 62, and 1o cOyLdAeVPO eKXVAICEWG KL TIPoOPLiOpeEVO Hdvo yia {woTpodég.

Yuvenwg, éva TIpoiov OTwg To emipayxo otnv KOpla dikn mpénel va Katatayei otnv kKAdon 2309 tng XO.

To ovunépaopa avtd Oev amOSLVAUMOVETAL otd TNV €MEENYNUATIKY) ONUEI®ON TTOL aPop& TNV KAKON
2309 tov EZ, n omoia, 6mwg emonpaivel to attovv Sikaotrplo, eatpel Oiwg amd v KA&on avtn,
apevOg, To CUOOMUATWUEVA TIPOIOVTIX TIOU oITOTEAODVIAL €iTe amd pia poévov UAn eite amd peiypo
VA®V TO Omoi0 OpwG epminTel KaBeautd o€ OUYKEKPIHEV) KAAON Kal, OPeTEPOL, To PUTIKK
amoppippata, vmoAeippata Kal vtonpoidvta Ta ormoia adopd n KAdon 2308 Tov EX.

Oocov  adopd, TPOTOV, TOV OIOKAEIOHO, HE TNV &v AOYyw eme€nynuatiki onueinon Twv
OUOOMUATWHEV®VY TIPOIOVI®WV TIOL otoTeEAOUVTOL €ite amd pioe povov UAn eite amd pelypa vA@vV 1O
omoio epmintel Kabeavtd o OLYKEKPIHEVI) OXOHONOYIKN) KAGON, emionpaiverat O6tt To Imcosoy 62
amnoteheital, 18iwg, amd TpwTEiveG KAl &HLNO, omdTe TO TIPOIOV autd dev prmopel va Bewpnlei wg
OLOCHUATWUEVO TIPOIOV ATOTEAOVHEVO atd pia povov UAn. Qoavtwg, 1o Imcosoy 62 8ev pmopei va
XOpoaKkTnplobel WG OLOCWUATWUEVO TIPOIOV QTTOTEAODHEVO QIO HElYHO UAGOV TO OTOIO EMTTINTEL
KaBeautd oe ovykekpipévrn Sacpoloykn KA&orn. Befaing, 1o mMpoidV auvtd mapdyetar amd TO
OOYLGAEVPO eKXVAiOEWG, TO omoio epmintel, kabeavtd, otnv KAdon 2304 tng O (amodépaon Fancon,
129/81, EU:C:1982:91, oxéyn 15). Evrovtolg, 10 Tapdywyo mpoidv autd dev TepléXel To GOVONO TwV
OUOTATIK®OV TOU 0OYLAAEVPOL eKXVAioewG Kat Sev propel v katatayei otnv KAdon 2304 g 20, yx
ToUg AOYoUG TIoL eKTEONKAV OTIG OoKEYeLS 31 wg 35 NG Tapovoag amoPpAoES.

Oocov agopd, Oeltepov, TOV OoIOKAEOHO, pe TNV S eme€nynuatiki ONpeiwon, TV GUTIKOV
QTOPPIHHATWY, UTTOAEIHHATWV KOl LITOTIPOIOVTWV amd TNV KAdon 2308 tov EX, emonupaiverat dtt ot
eneEnynUatikég onpewwoelg tov EX Sev eivar Oeopevtikés, aviiétmg mpog 1N onpeiwon 1 Tou
Kepahaiov 23 tng X0, 1 omoia amokAeiet ano tnv kKAaon 2309 g O povov 1o GUTIKE aITopPifHAT,
UITOAEIHUATA KOl UITOTIPOIOVTA TTOV TIPOKUTITOLV atd Tnv emefepyacsia 1 omoia oKOTEl OTNV TAPAYWYT
TOL KATATAYEVTOG OTNV KAGoN outh) mpoidvrog. Onwg emonudvOnke otn oxkéyn 39 tng mapovoag
AmOPAOENS, O ATIOKAEIOUOG auTOG Sev pmmopel va adopd éva CUUTTUKVOHA TIPWTEVQOVY, OTwg TO
Imcosoy 62.

EmumAéov, o UMOAEIPPATIKOG XapaKThpag TNG KAdoews 2308 tov EX dev emtpémel tnv katdtan otnv
KA&omn 2308 tng O evdg TpoidvTog To omoio avTioTolxel MANpwG oe eldikoTepn KAdon Tov EX kat tng
>0, onwg ovpPaiver pe 1o Imcosoy 62 oe oxéon pe tnv KAaon 2309 g 2O, AapPavopévng 1diwg
UTTOYN TNG KITOKAELIOTIKNAG XPIOEDS TOL Yot T SlaTpodr] TwV {®wv.
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Katd ovvémnela, ota voPAnBévia epotripata mpémnet va o0&l n amdvrnon o1t n ZO éxel Tnv évvola OTL
€V OUUTTOKVOUX TIPOTEIVOV 00YLaG, OTIWG TO emifaxo otnv Kupta 8ikn, epmintel otnv KA&on 2309 tng
OVOHATOANOYING OUTHG.

Eni tov dikaotikov ££00wv

Aedopévou 6tL ) mapovoa Stadikaoia éxel wg mpog Touvg dadikovg NG Kuplag Sikng Tov XapakThpa
TIOPEUTIITOVTOG TTOU aVEKLYE evaTov Tou eBvikol Sikaotnpiov, 0’ autd evamokeltal vo amopavOei
eni Twv Sikaotikav e€0dwv. Ta £€oda ota omoia vTOPARONKAV Gool LITEPoAay TTAPATNPHOELS OTO
AkaoTrplo, ANV TV 0¢ ave dadikev, dev amodidovrat.

't Toug Aoyoug avtols, To AKAoTHpLo (Evato TUAHA) amodpaiveTaL:

H Xuvvdvacpévn Ovopatoloyia mov meplappaverat oro mapdprnua I tov kavoviopov (EOK)
2658/87 touv XuvpPouvAiov, TG 23n¢ IovAiov 1987, yix 1 AaopoloyilKi) Kol XTATICTIKI)
Ovopartoloyia kat 10 Kotvé Aacpoloyto, onwg tpormonoOnke pe tov kavoviouo (EK) 948/2009

¢ Emurpomnng, tng 30ng XemtepPpiov 2009, €xer tnv évvola OTL €va GCUUMUKVOHUK TPKOTEIVOV
00Y1aG, OTIKG TO EMipaX0o oTnV Kupla dikn, gumintel otnv KAdon 2309 tng ovopatoloyiag avtng.

(urtoypaég)
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