PREMIS MEDICAL

ATIO®AXH TOY AIKAYXTHPIOY (tpito tunpa)

™G 22a¢6 Aekepfpiov 2010*

2tnv vmobeon C-273/09,

pe aviikeipevo aitnon exdooem¢ TPOSIKACTIKAG amopaoews SuvEpel Tou dp-
Bpov 234 EK, vnioPAnBeioa and 1o Rechtbank Haarlem (Katw Xwpeg) pe andpaon
¢ 18n¢ Iovviov 2009, 1 omoia mepiABe oto Awaotrplo otig 16 IovAiov 2009, oto
mAaiolo tng Sikng

Premis Medical BV

KOT&

Inspecteur van de Belastingdienst/Douane Rotterdam, kantoor Laan op Zuid,

TO AIKASTHPIO (tpito Tprpa),

ovykeipevo amod Toug K. Lenaerts, poedpo Tuipatog, D. Svaby (elonynts), E. Juhész,
I. Ap¢otn kat T. von Danwitz, Sikaotég,

* TAwooa Stadikaciog: n oOAavSIKr.
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yevikog eloayyeréag: P. Cruz Villalén
ypappatéag: M. Ferreira, kOpia Stotkntikr) vitdAAniog,

éxovtag oy Ty éyypadn dradikaoio Kat KATdm TnG e akpoatnpiov culntroe-
g NG 28n¢ Oxtwpfpiov 2010,

Aappdvovtag vmoyn TI§ TTApATNPrOELS IOV KatéBeoav:

— 1 Premis Medical BV, exnpoowmnotpuevn anod tovg A. Jansen kat M. Hoeijmans,
advocaten,

— 1 OMavdikr KuBépvnon, eknpoowmotpevn and tig C. Wissels kat B. Koopman,

— 1 Evpomnaikn Enttporr), eknpoocwrotpevn and tnv L. Bouyon kat tov W. Roels,

KOTOTILV TNG amoPAoE®G TIOL EAaPE, apol GKOLOE TOV YEVIKO eloayYeAER, Vol eKSLKA-
oeL TNV vntoBeon xwpig tnv avantuén npotdoenv,
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PREMIS MEDICAL

ekdideL TNV axdAovdn

Amogdaon

H aitnon ek860ewg TTpoSIKAOTIKAG ATTOPATEMS APOPA TNV EYKUPOTNTA TOV KAVOVL-
opov (EK) 729/2004 tn¢ Emtpomnig, Tng 15n6 Ampthiov 2004, yix Tnv katdtaln eumo-
pevpatwy otn Zvvdvaouevn Ovopatoloyia (EE L 113, 0. 5), 6nwg éxet peta ano Si-
opBwTikS IOV SNpootevBnke otig 7 Maiov 2004 (EE L 173, 6. 9, oto €€1jG: Kavoviopog
729/2004 61twg S10pBmONKe).

H aitnon avtr vnoPAibnke oto miaioto évdikng dwadopdg petald tng Premis
Medical BV (oto €€ni¢: Premis Medical) kot tov Inspecteur van de Belastingdienst/
Douane Rotterdam, kantoor Laan op Zuid (o010 €€1jg: Inspecteur), oxeTiké pe tnv Ka-
taraén otn cuvdvaopévn ovopatoloyia (oto e€n¢: XO) TOU EUTOPEVHATOG «TPOXO-
¢pdpo Vo TN LTOOTAPLENG TNG PASLONG» KAT ePappoyrV TOL KAVOVIGHOU 729/2004
omwg dlopOwbnke.

To vopko mAaioto

H kardraly rov eumopevpdrov

H X0 ewonx0n pe tov kavoviopd (EOK) 2658/87 tov Zvpufouliov, tng 23n¢ IovAiov
1987, yta 11 SaoHOAOYIKN KAt OTATIOTIKT OVopaToloyia kat To koo dacpoldyto (EE
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L 256, 0. 1), 6nwg tpomonot}Bnke pe tov kavoviopo (EK) 254/2000 tov Zvppovhiov,
¢ 31ng lavovapiov 2000 (EE L 28, o. 16, oto €€ng: kavoviopds 2658/87). Ztnpi-
Cetal otn OteBvny ovpPaon yia To EvapUOVICUEVO GUOTNHA TIEPLYPAPTG Kot KOOLKO-
O 0EWG TV eumopevpdTwy (oto e€ng: EX), n omoia cuvridpOn otig BpuEéreg otig
14 Iouviov 1983, kat GTO TPOTIOTIOLNTIKO TNG TPWTOKOAAO, TNG 241G Iovviov 1986, TTov
eykpiOnkav €€ ovopatog tng Evpwnaikng Owovopikng Kowvdtntag pe tnv anodaon
87/369/EOK touv Xvppovliov, tTng 7ng Ampthiov 1987 (EE 1987, L 198, o. 1).

O xavoviopdg 2658/87 mapéxet otnv Emtponr) tov Evpomnaikeov Kowvotitwv v
e€ovoia va dievkptvilel To TEPLEXOHEVO TV SAOUONOYIK@V KAAOEWV. ZUVAPKG, TO
apOpo 9, mapdypadog 1, Tov Kavoviopol avtov opilet:

«Ta pétpa ov apopovy Ta akdAovBa Bé¢pata BeomiCovtal pe tn Stadikacio Tov opi-
Cetat oto &pBpo 10:

a) epappoyn g [ZO] kat Tov TARIC, 18iwg doov adopd:

— TNV KATETAEN TOV EUITOPEVHATWY GTIG OVOHATONOYIEG TIOU AVAPEPOVTAL GTO
apBpo 8,

—  TIG eMeENYNUATIKEG OTUELWTELG,



PREMIS MEDICAL

Béoet tov apBpou 10, mapdypadog 1, Tov kavoviopov 2658/87:

«H Emtpomnn emkovpeitat amd tnv eMTPOTH TEAOVEIAKOD KOSIKA 1) oTtoia £XEL G-
otabei ano 1o &pBpo 247 tou kavoviopot (EOK) 2913/92 [...]».

To mapaptnpa I Tov Kavoviopov 2658/87 emikalpormoleital pia popa kabe €Tog amod
v Emitponi}. Me tov kavoviops (EK) 1789/2003 tng Emutpomnng, Tng 11ng Xentep-
Bpiov 2003, yia tpoTtomoinon tov mapaptrpatog I tov kavoviopov 2658/87 (EE L 281,
0. 1), To Beopikd avtd dpyavo e€€dwae éva vopoBétnua tov tepthapPaver tn ZO oto
oUVOMNO TG, vopoBETna To omoio £xet epappoyr ano v 1n lavovapiov 2004.

To kedparato 90 tou Tprpatog XVIII tov devtépou pépoug g O emypdderat: «Op-
Yova KoL CUOKEVEG OTITIKAG, GPOTOYpadiag 1] Kivnuatoypadiag, HETpnong, eEAéyxov i
akptpeiag. Opyava Kot CUOKEVEG LATPOXELPOVPYIKNG. Mépn Kat e€apTripaTa avt®OV
TWV OPYAV®V 1] CUCKELOV».

H hé&omn 9021 6 2O £xet w6 e€ig:

«9021 Eidn xat ocvokevég opBomedikng, ota omoia mephapPfdvovTal Kat oL LKTpo-
XELPOLPYIKEG {veg Kat emideopol Kal ot tatepitoeg. NapOnkeg, vtootnpiypara Kot
M \a gidn kat ovokevég ya kataypata. Eidn kat cvokevég mpoBécsews. Zuokeveg yla
TN S1ELKOALVOT) TNG AKOTG OTOUG KOLPOUG KAl AANEG CUOKEVEG TIOU KPATLOUVTAL [LE TO
XEPL, PEpoVTaL ATTO T TIPOCKWTIA 1) ELGGYOVTaL 0TOV avBp®TIVvo opyavioud, fe oKoTtd
NV avarnAnpwon pag ENeyng 1 tn Bepameia g avamnnpiag:
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902190 — AN\

90219090 — — AX\a».

H onueinon 6 tou ev Aoyw kedpalaiov 90 éxel wg e€ng:

«Z0pdpwva pe TNV €vvola Tng KA&ong 9021, wg “eidn kat cvokevég opBormedikng” vo-
olVTHL TA €(81 KAl Ol GUOKEVEG TIOV XPNOLUEVOLV:

— &ite yix Vv mpoAnyn 1 11 S10pOBwon oplopévwy CwHATIK®V SLoHOPPLOV,

— eite yio ) oThpLEn 1} T CLYKPATNON HEP®OV TOL CAOUATOG DOTEPX ATIO aoHEVELD,
EYXELPLOT 1) TPAVHATIOHO.

Bdoel Twv eme€nynpatikeov onpetwoewy tov EX mou apopovv tnv ev Aoym KAdon
9021:

«[...]
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V.- AN\eG CUOKEVEG TTOU KPATIOVVTAL [LE TO XEPL, GEPOVTAL ATIO TX TTPOCKTIA 1) ELCA-
yovtal otov avlp@mivo opyaviopo, e OKOTIO TNV aVATIA PO Hiag EAAEYNG 1)
Bepameia pag avamnnpiog

2t opada avth avrjkouv 18iwg:

1) Ot ovokevég oL TTpoopilovTal va SIEVKOAUVOLV TN $®VNOT) TV TTPOCTOII®YV TTOV
€XOUV XAOEL TN XPION TV GOVITIKGOV X0pSOV KATOTILY TPAVHATIONOD 1) XELPOULP-
ying enéppaong. [...]

2) OLovoKevEg TOL YEvoug Buatoddtng, Yo mapddetypa ekeiveg ov tpoopilovral
va Sleyeipouy To HUOKEPSLO, O€ TIEPITITWAT AVETAPKELXG TOV. |[...]

3) Ot ovokevég Trov prtopovv va kaBodnyroovv TudpAovs. |...]

4) Ot OUOKEVEG TIOU ELCAYOVTAL GTOV aVBPOTIIVO OPYAVIOHO (L€ TIPOOPLOHO VA UTIO-
otnpifouv 1 Vo AVTIKATAOTHOOLV TN XNUIKN AELTOUPYIA OPLOUEVWV OPYAV®V
(éxpton voovAivng, yia Tapadetypa).

Or eme€nynuatikég onpelnoelg tng ZO oXeTIKA pe TNV kKAdorn TnG 9021 avapépouv:

«[a Tovg oKoTOVG TNG TTApooaG KAAONG, 1) €KPpaan “Ue OKOTIO TNV AVATIANPWOT)
pag ENAewyng 1) tn Bepareia piag avamnnpiag” onpaivel povov Ta €idn Kal TIG CUOKEL-
¢ opBomedikng ov mpaypatt avalapavouy fj vitokaBloTovV Th Aettovpyia TOL eX-
Autol§ 1) AVATIN POV HEPOUG TOU COUATOG.
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Ztnv tapovoa KAaon Sev vttdyovTal Ta €i0n Kot ot 6UOKELEG 0pBOTIESIKTG TIOVL AITAGG
avakoLPilouv atd TIG CUVETIELEG pLaG ENAEWYNG 1) avaTTnpiag.

To kedpahato 87 Tov TufRparog XVII tov Sevtépou pépoug Tng X0 emtypaPeTaL «XULTO-
Kivnto oxripote, EAKLOTHPEG, TTOSHANTA Kl GAAa OXTHATA YlO XEPOOiEG HETAPOPEG,
To pépn Kat e€apTARATE TOUG».

H «\éon 8716 g 2O €xet wg e€ng:

«8716 Pupovlkovpeva Kot nuipupovAkovpeva yio kdBe eidovg oxnuarta. AAa pn
avtokwvovpeva oxfpate. Ta pépn Toug:

8716 80 00 — AX\a oxrjporTan».

Bdoel Twv eme€nynpatikeov onpeltwoewv tov EX mou apopovv tnv ev Adym KAdon
8716:

«E€atpoupiévev Tov oXnpatenv mov adpopolv oL TPonyolpeveG KAKTELS, 1 KAGOT) auTh)
nephapPdvel Eva cOVONO UN KUTOKLVITOV OXNUAT®V [E VA 1] TIEPLOOOTEPOUVG TPO-
XOUG Yla TN HETAPOPE TIPOCHOTOV 1) eUTIOpeVUGTOV. Kahvtel, emumAéov, pun tpoxo-
¢popa oxfpata 81K Xpriong, Omwe, Yl mapadetypa, ta éAknOpa kat Ta schlittes.
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Ta oxfparta g KAGoNG auThg eival oxedlaopéva eite ylo va puHOUAKOUVTAL ATTO
M oxfpata (EAKLOTPEG, aUTOKIVITA, AUaEeG, HOTOOUKAETEG, TTOSHAATA, KAL)
eite yla va éAkovtat 1] wBovvTal pe to xépt eite yia va wBovvtal pe tn Pornbeta tov
10d10V gite Ylo va cUpovTaL ard {oa.

O xavoviouds 729/2004

Kata 1o dpOpo 1 Tov kKavoviopot 729/2004, To eUITOpEDHATA TTOL TTEPLYPAPOVTAL OTN
oTAAN 1 Tov TivaKa 1oV epPaiveTal GTO TAPAPTNHA TOU KOAVOVIGHOD oUTOD KOTO-
TAOOOVTAL 0TOUG AVTIOTOLXOUG KwSIKoUG XO 1Tov avaypadovTal 6T oTHAN 2 TOV €V
Aoy mivaka.

Katd tnv méuntn atttoAoyikr okéYn tou ev Adyw Kavoviopov, Ta TIpoPAenOpeva (e-
Tpa eival CUHPWVA PE TN YVOUN TNG ETILTPOTING TEAMVELAKOU K®OSIKAL.

To dopBwtikd NG 7ng Maiov 2004 mpooaptd 0TOV KAvoviouo 729/2004 éva véo
TOPAPTN LA TO OTI0I0 JeV avadEPEL KAVEVH oTO TAL EUTTOPEVHATA TIOV TIEPLY PAPOVTAV
OTO apXLKO TIAPAPTNHOK TOU KAVOVIOHOU QUTOV.

To epmopevpaTa TOL TIEPLYpAPOVTAL 6T OTAAN 1 TOL TivaKa TTOL epdaiveTal oTO
TIAPAPTIHA TOV KAVOVIOHOU 729/2004 6mw¢ StopOmbnke eivat ta e€n¢:

«[...]
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5. Tpoxodpopo cvotnua vrootp&ng ¢ Padiong mov amoteleital and cOANVKOTO
TmAaiolo alovptviov pe Téooeplg Tpoxols, He TeploTpeddpevoug [dvo] epmpoobiovg
TpoX0oUG, xelporafég kat édnon. Iephapfaver pia empdavela yio kaBiopa/perado-
pa kaBng kat kaabt and ocvppa. To poidv gival TTLOGOHEVO Yia v SLEUKOAVVETOL
1 HETAPOPK TOUL.

To mpoidv €xet oxediaotei yia nv vtoothpién atdépnv pe SuokoAieg otn fadion. Emi-
TPETIEL OTO ATOHO vV KiveiTal mBmvTag 1o Tpoxopdpo oot vtoothpleng e Pa-
dLo1NG, TO OTOIO0 TIAPEXEL (L€ TOV TPOTIO AUTO UTTOCTHPLEN.»

Arntd ™ oTAn 2 TPOKUTITEL OTL TO «TPOXOPOPO cVOTNHA LTTOOTHPLENG TNG PASiong»
Tou onueiov 5 Tov TivaKa AUTOV TIPEmeL va KaTtatacoeTal 0T Stakpion 87168000 tng
20 Paoet ng akoAovdng attiodoyiag mov apatibetal otn oTHAN 3:

«H katdran kaBopiletal amd 116 Statdelg TV yeVIKOV Kavovey 1 kat 6 ya tnv
epunveia g [20], kaBwg Kat artd 1o Keipevo Twv Kwdikomv X0 8716 kat 8716 80 00

To mpoiov Sev Bewpeital cuokevr} opBomedikng Tng kKA&ong 9021, kaBang dev mAnpoi
ToUG dpoug TNG onpeiwong 6 Tou kepataiov 90.

To mpoidv dev Bewpeitatl apafdxt yio avarm)poug NG KA&ong 8713».

Katd tnv mépmtn atttoloyikr) okéyn Tou Kavoviopot 729/2004 6mtwg StopBmbnke, «n
EMLTPOTIN TOL TEAWVELAKOU KOSIKA Sev SlaTVTIWOE yvoun evtog Tng tpobeopiog mov
KaBdpLoe o poedPOG NG yia Ta TPoldvTa oL avadépovTal ota onpeia 1, 2, 4 kat 5
TOU T{VOKA TOL TIXPAPTHHATOGY.
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Bdéoet 6 €KTNG aITLONOYIKTG OKEWENMG TOV KAVOVIOHOU 729/2004 dmiwg SopBwbnke,
«To PETPA TIOV TIpoPAEmovTal oToV [...] KAvovIopo gival COUG@VA He Th YVOUN NG
EMITPOTING TEAWVELAKOV KOSIKA Yl TO TTPOildV TIoU avadpEpeTal 0To onpeio 3 Tov Ti-
VOKO TOU TIOLPOPTHHLOTOG.

H Siapopa tn¢ kOprag Sikng Kat Ta mPpoSiKaoTIKA epOTAHATA

Y11 17 Avyovotou 2007, ) Premis Medical viéfae otov Inspecteur aitnon napo-
xN¢ SeopevtiKng SaoHOAOYIKNAG TTANPOPOPIOG OXETIKA HE Eva TpoXoPpOpo cLOTHHA
vntooTtipEng ¢ Padiong mov amoteleital and CHOANVEOTO TMAAICLO AAOULVIOU, (e
TE0OEPLG TPOXOUG, EK TV OTOIWV oL SV0 eUtpdcbioL eival TTEPLOTPEPOUEVOL, EXEL XEL-
poAaféc kat édnon Kat éxel oxediaoTel yio va fonOei Ta dtopa pe SuoKkohieg oTn Pé-
Sion (ot0 €€i6: TpoxoPpOpo choTnua vtooThpEng g P&diong), To omoio Bewpovoe
oTL émpeme va Katatayel ot Siakpion 90219090 tng ZO.

2115 12 OxtwPpiov 2007, o Inspecteur mapéoxe deopevtikn dacpoloytkn Anpodo-
pia KaTaTdoooLGA TO OXETIKO epnOpevpa 01T Stdkpion 8716 8000 tng O, mAnpodo-
pla kata g omoiag n Premis Medical viéBae, otig 21 NoepBpiov 2007, StotknTik
évotaor.

2116 15 dePpovapiov 2008, n Premis Medical, yio va Béoel oe ehevBepn kukhodpopia
pia T pTida TPOXoPOpwV CUCTNUAT®WV LTTOOTHPLENG TNG Padiong, kaTeébeoe Siaaddpn-
on vrto 1 dakpion 87168000 tng O, dtacddnon 1 omoia odrjynoe otn Pefaivon
tehwvelakov dacpwv anod tov Inspecteur. Ztig 5 Maprtiov 2008, n mpoodpeliyovoa
urnéfae SLOKNTIKT évoTaon KAT& TG Pefatwoews auTrG.

Me éyypada tng Ing kat 23ng Maiov 2008, n Premis Medical doknoe evomniov tov
Rechtbank Haarlem mpoo¢uyr) katd tov §0o anopdoewv (e Tig omoieg o Inspecteur
amnéppiye TIG SIOKNTIKEG TNG EVOTAOELS.
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To attoVV SIKACTAPLO EKTIUA OTL, AVTIKAOLOTAOVTHG TOV KATAAOYO T®V EUTOPEVUATMV
TIOVL APOPA TO TAPAPTNHA TOV KAVOVIoHOV 729/2004, to dlopBwTikd g 7ng Mai-
ov 2004 tpomoroinoe to medio ePpappoyng Tov Kavoviopol avtov. Oco yla tTnv Ka-
taraén Tov TpoxoPpdpouv cuoTipaTog vtooTipEng g Padiong otn £O, to attovv
OIKAOTHPLO EKTIUG, KAT apXAG, OTL N emeEnynuatiky onpeiovon g O OXETIKA e
Vv KAdon 9021 tng ZO meplopilel ONUAVTIKE TNV €VVOLA TV «CUOKEL®V YIA TNV
avamAnpwon pag EAAenyng 1 tn Bepameia pag avarnpiag» Kal OTL, EMOHEVKG, 1) ETTE-
Enynuatikn autr onueiwon dev mpémel va AndOei vmoyn. Z1n ovvéyela, dievkpivilet
OTL TO TPOX0pOpO cVOTNHA LITOOTHPIENG TNG Padiong eivat cuokevr TPoopLlopeEVn
Yl TNV GVTIHETOTILON Hiag eEANeiPenG, Hiag avarnpiog 1) plag Suokoliag otn Padion
KL OTL KpATIETAL PE TO XépL. To altovv SikaoTrplo eKTIHE EMUTAEOV OTL TO TPOXOPOPO
ovotnua vrtooTnpEng g Padiong dev LTIT&YETAL GTOV OPLORS TOL «OXHUATOG» UTIO
v évvola NG KAdoewg 8716 tng £O, TOU 0100V TO OVOLWIEG XAPAKTNPLOTIKO gival
OTLTIPOOPILETAL LA TN HETAPOPK TIPOCAOTIMV 1) TIPOIOVTIWV.

Yrté 116 ovvOnkeg avtég, To Rechtbank Haarlem amo¢doioe va avaoteilet tn Stadi-
Kaoio kol va Béoel 010 AKaoTrpLo Tar aKOAoVO TIPOSIKACTIKA EPWTHHATA:

«1) Eivat o xavovioudg [...] 729/2004 [6mtwg] dtopBmBnie [...] 1oxupdg vmd v év-
vola 4Tt To TIapapTnpa 1Tov mepapPavetat 0to S10pBwTiko eival To £yKupo Toa-
paptnpo; Av vat:

2) Eival o kavovioudg [...] 729/2004 [ontwg] StopBmBnke [...] avioxupog emeldn pe
TOV Kavoviouod avtov n Emirporr nepiopioe to medio g kKhdoews 9021 [tng XO];
Av 0 kavoviopog eival loxvpog:

3) Eivat o kavoviopog [...] 729/2004 [6mwg] StopBnmbnie [...] avioxvpog emedn n
Emtpornn katétale eopalpéveg [otn O] 1o Tpoxodp6po cboTnpa vtooThpLEng
™¢ fadiong»
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Eni tTov TpodIKaoTIKOV epTNHATOV

Me 1a gpoTAPATE TOV, Aapfavopeva amod Kowov, To attovy SikaoTtrplo {ntei, kat’
ovoia, va SlevkpvIoTEL av 0 KAVoVIoHOG 729/2004 6mtws S1opBndnie eivat toxvpdg,
apevOG, 0TO HETPO TIOV TO eTifaXo dlopOBmTIKO AVTIKATESTNOE TA EUTTOPEVUATA TTOV
avaypddovTav 6ToV TIVOKK TOU TAPAPTHUATOG TOV KAVOVIoHoU 729/2004 kat, ade-
TEPOU, OTO PETPO TIOV TO ONHEIO 5 TOL TIivaKK TOL TTAPAPTHHATOG KVTOV KATATACCEL
o1n didkpion 87168000 g 2O 1a emipaxa otV KVpLx Sikn TpoxoPpdpa CLOTHHATA
vntooTiptEng g Padiong.

Kat’ apxdg, mpémet va vrtopvnoBei 11, dma ekdobel Tumikda pua mpdén, povov apywg
opBoypadikég i ypAHHATIKEG TIPOOApHOYEG SUvVAVTAL TAEOV Vi YIVOUV OTO KE(HEVO
m¢ (BA. amopdoeig g 23ng OePpovapiov 1988, 131/86, Hvwpévo Baoilelo katd
ZvpPovliov, Zuiloyn 1988, . 905, okéyn 35, kat tn¢ 1516 Iovviov 1994, C-137/92 P,
Emtporny katd BASF kA, ZuAloyr) 1994, o. 1-2555, okéyn 68).

[a va alodoynBei av 1o S10pBwTikd TnG 7ng Maiov 2004 cuvioTd amAwg Kat Lovo Si-
6pBwaon evog AaBoug Xxwpic CUVETELES YIA TO TIEPLEXOUEVO TOL KAVOVIGHOU 729/2004,
nipémnel va vopuvnoBei 011, Katd maylor vopoloyia, yia tnv eppunveia Statdewg Tou
dkaiov ¢ ‘Evwong, mpémetl va Aapfavovtal vdyn oxt HOVOV TO YPAHHA TNG, AANG
Kal To TTAaio16 NG Kot oL oKoTroi TTov eMSLWKeL ) pLOWLION TNG omoiag amotelel pépog
(BA. andpaon ¢ 206 Iovviov 1994, C-30/93, AC-ATEL Electronics Vertriebs, Zu\-
Aoyr) 1994, o. 1-2305, okéyn 21 kat exei mapatiBépevn vopoloyia).

Ev mpokelpéve, mipénet va enmtonpaviei 0tL, YEVIKE, TO SLHTaKTIKO VAG KAVOVIOUOD
SAOUONOYIKNAG KATATAEEWG AVAPEPETAL OTA EUTTOPEVUATA TIOV TIEPLY PAPOVTAL CE TIaL-
PAPTNUA TIPOCUAPTNEVO OTOV KAVOVIOHO e OKOTIO TNV KATATAEN TeV eV Adyw glTo-
pevpdtev otn 0.
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Ev mpokelpéve, Slamiot@vetal Tt To TapEPTNUa TOU Kavoviopol 729/2004, omwg
elye apXIKd, apopd eUITOPeVHATA EVTEANOG GAANG PUOEWG aTd EKEIVA TTOU APpOopd TO
TOPAPTNHA TOU Kavoviopol 729/2004 éniwg StopBnbnke. Zuvadwg, n Emtpornr e€n-
Yei OT1, oty apxIKn popdr Tov Kavoviopol 729/2004, tapatédnke katd AaBog, wg
TIOPAPTNHA TOU KAVOVIGUOU QUTOU, TO TTXPAPTN A EVOG AAAOL KAVOVIOHOU daopolo-
YIKNG Katatafews epmopevpdtov otn X0 Kat 0Tt To S10pBwTikd TTOU SnpoctevBnke
011§ 7 Maiov 2004 gixe amAog wg okond va dtopBaaoel avtd to Adbog.

[Mapa TavTR, SlMICTOVETAL OTL OL TPOTOTIOLOELG TTOU emépepe TO SlopOBTIKO NG
716 Maiov 2004 apopolv Ot HOVOV TO TIAXPEPTNHA TOV KavoviopoV 729/2004, ad\d&
KOL TIG OLTIOAOYIKEG OKEWELG TOV KAVOVIGUOU aUTOD.

ZUYKEKPLUEVA, KATE TNV TIEUTTTI ALTLOAOYLIKT) OKEYT TOL KavovIopoU 729/2004, d1iwg
elye apXIKd, Ta TpoPAenmodpeva pHETpa artd Tov v AOyw Kavoviopd fnoav dAa cupdpova
HE TN YVOUN TNG EMITPOTNG TEAWVELAKOV KOSIKA. AVTIOETWG, KATA TNV TEUTITN aITL-
OMAOYIKT] OKEYT TOVL KavoVIopHoU 729/2004 6mwg StopBnwbnke, yia diapopa mpoidvTa
TIOU aPOPE TO TAPAPTNUN, Kol HETAED LTV Yl TO TPOXOPOPO CUOTNUX UTIOOTH)-
p&ng g Pdadiong, dev datvnHONKe yvoun ano tnv ev AOyw eNITPOT EVIOG TNG
TaxOeioag mpobeopiag.

Enopévwg, otav e€é8woe tov Kavoviopd 729/2004, otig 15 Ampihiov 2004, n Emt-
Tpotn] dev pmopovoe va £XeL WG OKOTIO Tr) SAOHONOYIKT KATATAEN TV TPOXOPOpeV
OUOTNHAT®V LTTOOTHPLENG TNG PadIong oL apydTepa aveypaPnoav 0To TAPAPTNHA
TOU KavoVvIopoU 729/2004 6mw¢ StopOmbnke.

Aappavopévev vioyn Twv OTOLKEIWY aUT®V, SIATILOTOVETAL OTL TO SlopOwWTIKS TTOU
dnuootevBnke otig 7 Maiov 2004 Paivet mépav piag amhg dtoplnoeng evdg AdBoug
KoL OTNV TIPAYHATIKOTNTA TPOTIOTIOINOE TO TIEPLEXOHEVO TOU Kavoviopol 729/2004,
KaOLOTOVTAG TOV EPAPROCTED ETIL TV TPOXOPOPWV CUOTNUATOV VTTOOTHPLENG NG
Badiong.
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1 ovvéxela, mpenel va e€etaotel av n Emrpornr) éykvpa katétale, (e Tov Kavovi-
opo6 729/2004 6mwg StopBnbnie, otnv kAdaon 8716 g ZO 1 TpOXOPOPA CLUOTHHATA
vntootiptEng tng Padiong.

Ao TOVETL OTL 0 KAVOVIOHOG 729/2004 61106 S10pBBnke exdoOnke e Pdon 1diwg
10 dpBpo 9, mapaypadog 1, otoikeio o, TOL KAVOVIGHOL 2658/87, 0 omoiog elofiyaye
™ ZO, mov 1 idta otnpiletar oto EX.

[Tavtwg, ammd cuvSLACHEV AVAYVKOT) TG TIPMOTNG TTEPITTOOENG TOU €V Adyw apBpou
Kot Tov &pBpov 10, mapdaypadog 1, Tov kavoviopov 2658/87 mpokvmtel 611 1) Emirpo-
TI1), ETILKOVPOVHEVT ATtd TNV ETUTPOTI TEAWVELAKOD KOSIKa, Suvatat va A&Pel pétpa
OXETIKA pe TNV epappoyr) Tng 0.

MolovdT, katd maya vopoloyia, 1 Emitpornn éxet, ovvadpwg, evpeia Stakpitikn
EVXEPELX TIPOKELUEVOU Vi SLeUKPLVIEL TO TIEPLEXOUEVO TV JATUONOYIK@V KAKTE®Y,
TIOPG TAVTA OEV TNG EMITPETIETAL VA TPOTIOTIOLGEL TO TIEPLEXOUEVO TV SAGUONOYIKOV
KAdoewv TI0L éxouv Kaboplotei Pdoel Tov EX (BA. amogpdoelg g 7n¢g loviiov 2005,
C-304/04 ko C-305/04, Jacob Meijer kot Eagle International Freight, ZulA\oyn 2005,
0. [-6251, oxéyn 22 kat exel mapati@épevn vopoloyia, kat Tng 27ng Ampiiiov 2006,
C-15/05, Kawasaki Motors Europe, ZuA\oyr) 2006, o. I-3657, okéyn 35).

Katd ovvénela, mpémel va efetaotel av, Katatdooovtag oTnv kKAdon 8716 g ZO
avti TG kKA&oewg 9021 tng O epmopebpaTa OIS To TPOXOPOPK CUOTHUATO UTTO-
ompEng g Padiong, n Emrponr) tportomnoinoe to meplexopevo towv SVo autemv da-
OHOAOYIKOV KAKOEWV.

Ev mpokelpéve, mipémnet va vropvnoBel mayla vopoloyia katd tnv omoia, Xaptv tng
aoPparelag Sikaiov Kat TIPog SLEVKOALVOT TV EAEYXWV, TO AITOPAGLOTIKO KPLTHPLO
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vy TN SaopoAOYIKT KATATAEN TV EUTTOPEVUATOV TIpETEL v avalnTeital ev yével
OTO OVTIKELUEVIKA TOUG XAPOKTNPLOTIKA KOl OTIG OVTIKELUEVIKEG TOUG LOLOTNTEG,
OTIwG opilovTtal amod To ypdpupa NG KAGoews TG £O Kol TOV CNUELOCE®Y TURHA-
106 1 kePpataiov (BA., petald dAMwv, amopdoelg tng 18ng Iovhiov 2007, C-142/06,
Olicom, ZuAloyr 2007, o. I-6675, okéyn 16 kot ekei mapatiBépevn vopoloyia, Kot
¢ 11ng Aekepppiov 2008, C-362/07kat C-363/07, Kip Europe k.Am., ZuAhoyr 2008,
0. [-9489, oxéyn 26).

Emumhéov, o mpooplopdg Tov mpoidvTog dvvatal vo aroTeAEOEL, Yia T1) SAOUONOYIKT
TOU KATATAEN, AVTIKEIHEVIKO KPLTAPLO EPOCOV gival GUUPUNG He TO eV AOyw TIpOi-
6V, 0 oUHPUNG S aVTEG XapaKkTrpag TIpémel va popei va ekTipnOel pe yvopova ta
OVTIKELUEVIKE XOPAKTNPLOTIKA KAL TIG OVTIKELUEVIKEG 1OLOTNTEG TOV TIPOidvTOC (PA.,
petalt dAwv, anodpaon ¢ 17n¢ Maptiov 2005, C-467/03, Ikegami, ZuAhoyr) 2005,
0. [-2389, okéyn 23 kat ekei mapatiBépevn vopoloyia).

Ev mpoxeévw, Kata TNy meptypadr) ov yivetal oTnv annddaor mepi TopaTTOpITHG,
TO TPOX0POpo cvOTNHA LTTOOTHPLENG TNG Padiong amoteleital ad cwANVwTd TAAI-
010 GAOVLLVIOU [LE TECOEPLG TPOXOUG, EK TV oTtoiwV oL dVo epnpoadiol eivat teplotpe-
Ppdpevol, éxel xelpohaPég kat médnon kal mephapPdver pia empavela yioo kaBopa
Kot KoAaOL amtd ovppa. To mpoidv eival mTuoodpevo yix va SievkolDvetal 1 Heta-
¢popd Tov. Omwg 1 Premis Medical Pefainoe katd tnv e’ akpoatnpiov culntnon,
dev uTIGpXEL TUTTOTIOLNPEVO TpOXOPOpOo cLOTNHA LTTOoTHPLENG NG Padiong, éva Se
TETOL0 CVUOTNHO UITOPEL VO AYOpaOoTEL Xwpig va LTIApXEL KAAAOL Kot Xwpig va LTTapXEL
kaBiopa. Opoiwg, 10 popTtio, To VYOG KAl To TA&TOG TOL KabiopaTog, To Papog Kat N
OLGHETPOG TV TPOX@V HITOPOVV VX TIOLKIAAOLV.

Emumhéov, S8ev apdiopnreital 6Tt 1o mpoiov avtd €xet oxediaotel yioo va fonbei ta
aropa pe Suokohieg otn Padion Kat Yo va TTapEXeL o€ auTd Tr SUVATOTNTA Vo HETA-
KvoUvTal Tpog ta eUnpds wBwvtag To Tpoxodpopo cUGTN A TO OTI0I0 TOUG TIPOTHEPEL
otiptén.

‘Oco yia v KAdon 8716 tng £O n omoia adpopd HeTaf GAN®V Ta «AAAA {11 AUTOKL-
VOUHEV OXTIHLATO, oTTd TIG EMEENYNHATIKEG ONUELOOELS TOL EX 110U apopolv tnv ev
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AOY® KAGON TTPOKUTTEL OTL, YIX VX KATATAYEL 0TNV KAAOT auTh), éva dxnpa pe éva i
TIEPLOGOTEPOUG TPOXOUG TIPETIEL VA TIPOOPILETAL YL TN HETAPOPE TIPOCWIIWV 1] EUTTO-
pevpdToV. TTAVTwG, TPoKUNTTEL OTL TO TPOXOPOPO VO TN VTTOoTHPLENG TNG Padiong
OeV éXEL TA XAPAKTNPLOTIKA QUTA, epOcOV €xel oXeSlaoTel eldIKA Ylor va TTapéXEL 0T
ATOUX IOV €XOUV pLa EANELYT) OTIG KVIUES, OTOUG UG 1} 0TIS apBpaoelg T Suvatotn-
TA VA TIEPTIATOVV POV TOUG.

Ev npoketpévw, n dwamioctwon avtr Sev tiBetat vtd appioPrtnon and to yeyovdg kot
pévov 6Tl 10 €V AOYw TPOXoPpOpOo CUCTNUN CUYXPOVKG TIAPEXEL OTA ATOUN GUTAH TN
SuvaTdTNTA Vo LETAPEPOLV EUTTOPEDUATA KL, EV AVAYKT), va avartavBolv xpnotpo-
TToLOVTAG TO KABLopd Tov. Zuykekpipéva, av votebei 011 To TPOXOPOPO AUTO GVOTH-
po, To oroio £xet oxedlaotei etk yix va fonbei Ta dropa va epmatovy, Svvatal va
entteAéoel, OTwG vrtooTnpilel n Emtponr), meploodtepes Siaxpopeticég Aettovpyieg,
TO GUOTNHA AUTO TIPETIEL VA KATATAYEL [E YVOUOVA TNV KOpLa AelToupYia TTOL Xopa-
Ktnpilet To 6Aov.

‘Oco yia v kKAéon 9021 g X0, n omoia KATd TNV TIpochevyovoa TG KOpLag Sikng
énpene va yivel dextr) and v Emtponr) yia v emipaxn daopoloykn kataraln,
TIPETEL va LTTOVNOOEL OTL Tat dpyarva KAl oL GUOKEVEG ToL Kedpataiov 90 tng O xapa-
KtnpifovTal, Katd Kavova, armd TNV TEAELOTNTA TNG KATAOKELNG TOUG KAL TN LEYGAN
axpipeta toug (BA., oo id1o mvedpa, anodpaon g 7ng Noeuppiov 2002, C-260/00 éwg
C-263/00, Lohmann kat Medi Bayreuth, ZuA\oyr) 2002, o. I-10045, oxéyn 37).

Eidwkdtepa, n khaon avth apopd, petad dAlwv, «&idn kat cuokevég opBomedikrg,
oTa omoia TEPIAApUPAVOVTAL KAl OL TIATEPITOEGH Kol «AANEG CUOKEVEG TTOV KPATLOV-
vtal e 1o Xépt amd tov acBevr) 1) GpEpovtatl pe GANO TPOTIO 1] TTOL ELCKYOVTAL OTOV
avOpwTvo opyaviopo, pe oKoTod TNV avarminpwon pag ENenyng i tn Bepameioa pog
avortnplog».
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Avto o010 1O Ypappa g dratafemg avthg dev amokAeiel T SuvatdTnTa v Kata-
TaryoOv otnv kKAdon 9021 g O tpoxodpopa cvotripata vrtoothipEng tng Padiong,
emeldrn) avamAnp®vouy pia EAAEWYT) TV XPNOT®V TOUG OL OTI0I0L TA XPTOLHOTIOLOVV Yl
Vo TIEPTIATOVV e TTAN P ACPANELX.

‘Oco yia 1 oVYKPLOT TOL TPOXOPAPOL GUOTHUATOG VTTOOTPLENG TNG PAdiong pe Tig
«TIATEPITOEG» WG «€idn 1) cvokevEG opBomedikngr, Tipémel evBVG e€apxnG va LTTOHVT-
o0gi 6TL ) KOpLa AelTOVPYia TTOV £XOULV OL TATEPITOEG EIVAL I AVATIATPWOT) LG EANEL-
Yewg 1] HIOG avartnpiag ToV KATw AKPwV €TOL OOTE €va GTOHO HE [ TETOol ELSIKT
QVAYKN Vo HTTopei, pe T Porfela TTou TIPOcPEPOUV Ol TTATEPITOES, VA TIEPTIATA ONO-
povayo. AkpiPmG LTIG TNV €vvola aUTH Ol TTATEPITOES eival amapaiTnTOG KIVNTHPLOG
poxA4g yio tn Badion (BA. andpaon tng 24n¢ Maptiov 1994, C-148/93, 3M Medica,
YvAhoyn 1994, 0. 1-1123, okéyn 15).

‘Ocov apopd éva Tpoxodpopo cvotnpua vrtootipEng tng Padiong, eniong tov cvoTr-
HOTOG aUTOU 1) KUpLa Aettoupyia ival va XpnoLpevel oG OTHPLYHA eVOG ATOHOU KATH
™ Padion. Eotw kat av, oe avtiBeon pe 11§ artepitoeg, mpotimobétet tn xprion tov
000 KAT® AKPpwV, TTIOP& TAUTH AVATIANP®VEL, OTIOG OL TIATEPITOEG, [Lor EAAENYT 1] Hla
avarnpio oL cUVIoTATAL EV YEVEL 0TIV adLVaNIA TOU ATOHOV VA GUVTOVICEL TNV Ki-
VNOT TOV KATO AKPWV SLATNP@VTAG TNV ITApAiTNTN IooppoTia Yix Tn Padion.

Enopévwg, éva tpoxodpopo cuotnua urtootrpéng tng Padiong mapéxel o€ éva GTopo
™ SuVATOTNTA VA AVATIANPAOCEL TNV EAAEWPT) TNG ATIAPAITNTNG LOOPPOTIING KATA TN
Badion, étol wote va popel va iepmiatd odopodvaxo. Epocov n ikavotnta avarin-
pwoewg NG eAAeiYews tooppottiog Katd Tn Padion eival cupPLNG He avTh TadTN TN
Badion, éva tétolo Tpoxodpopo VTN emiTeNEl AetTOUPYiX aAvEAOYT UE EKEIVI TTOU
eMITEAOVV OL TATEPITOECG.

Emopévwg, éva tpoxodpopo cvotnpa urootrpéng tng fadiong mapéxel o€ éva dTopo
™ Suvatdtnra va petakivnBel pe aopdela pdvo tov, eve, Xwpig To oTHPLYUa aUTO,
aKpLpwg OTIWG XwpI§ TO OTHPLYHA TIOL TIAPEXOUV OL TIATEPITOEG, TO KTOHO AUTO, Aaj-
Pavopévng vmdyn NG KataoTdoews TG vyeiag Tov, dev Ba popoloe va To p&et.
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To yeyovog 0Tt 10 Tpoxopdpo cvotnua vroothpEng g fadiong dvvartal va emite-
AéoeL TNy (1o AelToLpYi [LE TIG TTATEPITOEG ATIOTENEL TIPOOT)KOVTX TILPAYOVTA YOt TNV
Katdra&n tov otny KAdon 9021 ¢ 0.

Aev amokAeiovv TN SuVATOTNTA TETOLKG KATATAEEWG OL OXETIKEG pe TNV KAGon 9021
¢ 2O enefnynuatikég onpetdoels g O, KATA TIG OTTOIEG Ol CUOKEVEG AUTEG TIPE-
el «Tmpaypatt [va] avadappdvouv i [va] vmokaBiotovv T Aettovpyia Tov EAAITONG
1 AVATTIN POV UEPOUG TOL CWUATOGH Kat dev eptAapPdvovTal ot «GuoKeVEG opBoTedi-
KNG TTOU aITA®G avarKoLilovV aTtd TIG GLVETIELEG HLXG EANELYNG 1) AVATTN PIAG».

Yvykekpéva, ipénel va Bewpnbei 6TL éva Tpoxodpopo cUOTNHA LITOOTHPLENG TNG
Badiong avakapPavel 1) vtokabioTa tn Aettovpyia Tov EANITTONG 1} avdTnpoL HéPOUG
TOU OOUATOG LTIO TNV €VVOLX TRV OXETIKWV e TNV KAaon 9021 tng X0 emefnynyoarti-
KOV onpetwoenv ¢ X0, epdoov To TPoldv auTd Tapéxel 0To dTopo Tn Suvatdtnta
v avamAnpaaoel TNy EANeYn TG anapaitntng woppotiag yix n Padion. EmutAéov,
onwg n Premis Medical vmoypdppioe kata v e’ akpoatnpiov oulntnon, éva tpo-
Xo¢pdpo ovotnua vtooTPLENG NG PASLoNG eival e8IKE TIPOCAPHOOHEVO OTIG OUYKE-
KPLHEVEG AVAYKEG TOL ATOHOV TTOV TO XPTOLHOTIOLEL.

Katd ovvénein, katatdocovtag otn Sidkpton 87168000 tng 2O ta Tpoxodpopa ov-
oTpata vtoothpEng tng Padiong, n Emrpornr) mepidpioe to medio Tng kKAdoeng 9021
¢ X0 Kot enéKTeLve eKeivo NG KAGoewg 8716 g O Kal, EMOPEVWG, LTTEPEPT Ta
opLa NG SLAKPLTIKNAG TNG EVXEPELAG.

ZUVETIOG, 0T EpWTHHATA TTOL TEONKaV pémel va o0&l 1 amdvTnon 6Tt 0 KAVOVIGHOG
729/2004 6mwg 810pBrbnke eival avioxupog Katd To pHEPOG TIOV, adeVAG, 1) YEVOUE-
vn O10pBwon emékteve To eSO EPaAPHOYNG TOV APXIKOD KAVOVIOHOD 0TA TPOXOPO-
pa ovoTpata vtoaThPLENg NG PASLONG TTOV ATTOTEAOVVTAL ATIO COANVWTO TTAKIGLO
alovpviov, e TEOTEPLS TPOXOUG, EK TV OTTOIWV oL U0 eUTTpOGBIOL Eival TIEPLIOTPEPO-
pevol, €xouv xelpohafég kal meédnon kot £xouv oxediaotel Yo va fonbovv ta dropa
pe Suokolieg otn Badion Kat, aderépov, katatdooet ot ddkpion 87168000 tng O
T eV AOY® TPOX0POpa cLOTHHATA LTITOOTHPLENG TNG Padiong.
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Eni tov Sikaotikov e€68nv

Aedopévov 611 n mapovoa Stadikaaoia éxet wg Tpog Tovg dadikovg Tng Kuplag dikng
TOV XOPAKTHPA TIOPEUTIITOVTOG TIOU AVEKUYE EVTILOV TOU ALTOUVTOG SIKaoTNpiov,
0’ avto evartdkettal va artodpavBei emi Twv Sikaotikov e€6dwv. Ta ¢€oda ota omoia
vroPAnOnkav 6ool katéBeoav apatnproelg 0To AIKAOTHPLO, TTANY TRV 06 dve Sio-
dikwv, dev amtodidovtal.

[a Toug Adyoug avtovg, To AtkaoTrpto (Tpito TUAU) amodaiveTal:

O kavoviopog (EK) 729/2004 tng Emtpomiig, tng 15n6 Anpiliov 2004, yia tnv
KATATAEN EUMOPEVUAT®OV 0T GUVSVAOUEVT) OVOUATONOYIA, OTIMG £XEL HETK ATLO
S10p0wTIKO IOV dnuocievdnke otig 7 Maiov 2004, gival avioXupog KATG TO pé-
POG IOV, adevag, 1 Yevopévn SiopOwon enéktewve 1o medio epappoyrg Tov ap-
XIKOU KavoviopoU ota Tpoxodpopa cvotipata vmootnpEng tng Padiong movu
AMOTEAOVVTAL A0 COANVOTO MAKICLO AAOVLVIOU, [LE TEGGEPLG TPOXOUG, EK TV
onoimv oL Vo euntpocOiol eivar meploTpedOpEVOL, £XoUV XEIpoAafég Kat mEdnon
Kot £€xovv oxedaotel yix va fonfovv ta dropa pe duokolieg otn Padion Kat,
aperépov, katatacoel ot Stakpion 8716 8000 tng Zvvdvaopévng Ovopatolo-
Yiag Ta £v AOyw Tpoxodpopa cvoTipata viootipi€ne tne padiong.

(vtoypadég)
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