ST. PAUL DAIRY

ATIO®AZH TOY AIKAXTHPIOY (mpaoto tyfjpa)
NG 28n¢ Ampiiiov 2005°

Zrnv vn6beon C-104/03,

He avrikeipevo altnon exbéoewg mpodikaoTikiG amodhoeng Suvapel Tov TTpwTo-
KOANov TG 3ng lovviov 1971 yia v eppnvela and 1o AikaoTipio Twv Evpomaikdv
Kowothtev tne ZvpBdoewg g 27ng ZenrepPplov 1968 yia tn S1ebvi) Sikauodooia
Kat TV ekTéAeon amoddoemv O OOTIKEG Kal EUTOPIKE; umoBécelg, TNV omola
uniéBoke To Gerechtshof te Amsterdam (Kdtw Xaopeg), pe Saran g 12ng
AexepPplov 2002, 1 omola mepujAbe oto Awaotiplo otig 6 Maptiov 2003, ato
maiato g Slkng

St. Paul Dairy Industries NV

Kot

Unibel Exser BVBA,

TO AIKAXTHPIO (nipdro tjpa),

ouvykelpevo amé toug P. Jann (eionynuy), mpoedpo tprparog, N. Colneric,
J. N. Cunha Rodrigues, M. Ilei¢ kat E. Levits, Sikaotéc,

yevikog ewoayyeréag: D. Ruiz-Jarabo Colomer
ypappatéag: M.-F. Contet, kOpia umdAAnhog Stoiknoeng,

* I\dooa Sdikaolng: 1) oAAavaiki.
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ATIO®AZH g 28.4.2005 — YITO®EXH C-104/03

gxovrag uméyn v éyypagn Sadikaoia Kot karémV TG €W aKpoatnpiov
ov{ntioews g 14ng IovAiouv 2004,

AapPévovTag vIoYn TIg Tapatnprioels Tiov UTERalav:

— 1 St. Paul Dairy Industries NV, exnpoowrovpevn ané tov R. M. A. Lensen,
advocaat,

— 1 Unibel Exser BVBA, exnpocwnobpevn ano tov L P. de Groot, advocaat,
— Féppavmﬁ Kupépvnon, exmpoowitovpevn a6 tov R. Wagner,

— 1 KuBépvnon touv Hvepévou Baoteiov, exmpoowmotpevn and tov K. Manji,
emikoupolpevo amd tov M. T. Ward, barrister,

— 1 Emrtponp tov Evpenaikov Kovoritev, eKnpoocwmobpevn oo Tov
E. Manhaeve kat tv A.-M. Rouchaud-Joét,

adol &KOUGE TOV YEVIKO eloayYeAéd ToU avénTuée TIG TIPOTHOEIG TOU KATH )
ouvedpiaon g Ing ZentepPpiov 2004,

ekdideL TV akolovbn

Andpaon

H umé kpion aitnon ex86cewg TPOSIKAGTIKIG ATTOPAGEMG aPOpd TNV EPUNVEIX TOU
&pBpov 24 g TupPdoewg g 271 ZentepPpiov 1968 yix ) Siebvi) Sikarodooia
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ST. PAUL DAIRY

KOL TV EKTEAEOT) TRV AOPATEMY OE AOTIKEG Kt ETTopikég urtoBéoei; (EE 1982, L
388, 0. 7- avo &€f¢: Zopaon tev Bpuelav 1) Zopfaon), 6neg TporononBnke e
™ opBacn g Ing OkrwpPpiov 1978 oxetikd pe Ty mpooxwpnon Tov Basiieiov
g Aaviag, Tng Iphavdiag kat Tov Hvepévou Baotleiov Tne MeydAng Bpetaviag kat
G Bopeiov Iphavdiag (EE 1982, L 388, 0. 24), pe tn ovpBaon tng 25ng Okrafpiov
1982 oyetika pe v mpooxwpnon g ENnvikrig Anpokpartiag (EE L 388, a. 1), pe
m abpPaon g 26ng Maiov 1989 oxetikd pe v wpoaxapnon Tov Baothelov tig
Ionaviag xat g Hoproyahikis Anpokpartiag (EE L 285, o. 1) kat pe avpPoon
G 2916 NoepPpiov 1996 oxetikd pe v mpooxdpnon e Anpokpartiag g
Avotplag, Tne Anpoxpartiag g whavdiag kot Tov Baoiielov Tng Sovndlag (EE L
1997, C 15, 0. 1).

H afmon avty vnoPAiBnke oto mhaloto Siagopds petafd g St. Paul Dairy
Industries NV (oto €€j¢: St. Paul Dairy) kot g Unibel Exser BVBA (oto efne:
Unibel), o1 ortoleg éxouv é8pa ato Bédylo, wg pog TNy e€étaon p&prupa pe karolkia
otig Kdro Xopec.

To vopuko mAaiclo

H Zvpfaoy

To apBpo 24 ¢ ZupPaoewg opller

«Ta aopahoTikd pérpa ov TpofAéroval and 1o Sikato cupPaAAdpEVOU KpATOUG
ropotv v {nmBodv amd ta Sikaotipl Tou KpdTOUG CUTOD, 0T Kol v
SikaoTApto &AAov oupBodNOpEVOL KpATOUG £XEl, OUPG@VA HE TRV Tiapovow
obppacn, diedvr) Sikatodooia yix v ovola tng uoBécew

I-3499



ATTODATH tng 28.4.2005 — YTIOGEZH C-104/03

H eBvixij kavoviorixy ptButon

To &pBpo 186, mapdypagog 1, tov Wetboek van Burgerlijke Rechtsvordering
(oMavdiot Kaddika TMorikrg Awovopiag, oto e€fic: WBR) mpoPAémer o1, oTig
TEPITTAOCELG TIOU 0 VOpog Séxetal TNV anodeln Sid paptipwy, o evdidepopevos
urtopel v {nthoel va StarayBel ipocwpivi) e§étaon paptopwv TIpY TNV AOKNGY
ayeYnG.

H Siapopd TG KUpLag Sikng Kt To MPOSIKACTIKE EPOTARATK

Me Siéraln g 23ng Ampihiov 2002, to Rechtbank te Haarlem (Kétw Xopeg)
Sittale, katémy orfjoewg g Unibel, Tyv mpoowpivr) efétaon pdprupa 1mov
katoukei otig Karo Xopeg. .

H St. Paul Dairy doknoe éeon kot g Statd€ews avtrg evoriov Tov Gerechtshof
te Amsterdam, vrootnpilovrag 61t T oMavdikd Swaotrpla fTav avapuddia va
emAndOovv g attrfioewg g Unibel.

‘Ocov agopd Ty ovoia g Stadopdg petafd g Unibel kat tng St. Paul Dairy, ano
™ Sibran mepl maparopng pokimTer 6TL Sev apdioPnreitai Ot apdoTEPOL Ol
SuaSkol elvat eykateatnuévor oto Béhylo, 611 1) emipayn £vvopn oxéon Siémetan amo
10 PedyiKo Sikato, 6Tt yia Tig Stagopég and Ty évvopn autr) oxéon appodia eival T
Behyixd Stkaothplar kot 6Tt Sev vpiotatar, ovte oTig Kéto Xaopeg olte ato BéAyio,
exkpepng Sikn y v S Sradopd.
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ST. PAUL DAIRY

Y6 116 ouvOikes autég, To Gerechtshof te Amsterdam amogéoioe va avaorelher
v evomov tou ddikacia kat va vroPdlel oto Awaotiplo Ta axkdéAovbu
TIPOOIKOOTIKA EPWTIHATAL

«1) Epmintet o katd 1o apBpo 186 em. tov [WBR] Beopds tng «pooepiviig
efeTdoews paptipev TPV TNV doknon aywyre» oto medlo epappoyrg g
ZupPdoews tov Bpu§eAhov, Aapfavopévov umdyn 6Ty, oOpdwva pE TIC
npoavapepbeioes Saraters, pe ) Siadikaoia autr) emSioKeTal Ot HOVO VA
Kkataotel Suvarti n Ajyn paptupikev Katabéoewy To TaxiTepo SuvaTd peTd THY
eNMENEVON TV eniiaywV TPAYHATIKOY TEPIOTATIKGOY Kol VO omoTpamel 1)
atolel arodeifewy, oA kat, kuplag, va §obel n SuvatdTnTa o€ ekelvoug Toug
omoioug agopd To evdexopevo va oxBel apydrepa puo Stadopd evdmiov
oMtikoy Sikaotnplov —iol, exelvoug tov TpotiBevtal va Kivijoouy TéTol
dixn, exelvoug ou avapévouy var kivyBel kot avtev tétota Sikn f Toug Tpitoug
TIOU £XOUV GUUPEPOV OXeTIKG e TéTolx Slkn— va SladwTIoToly K¢ TIpog Ta
(fowg oucopn pn MAPOS YV T 0E QUTOUG) TIPAYHATIKG TIEPIOTATIKA, Kol TOUTO
TIPOKEIHEVOL V& MITOPECOUVY Vi eKTIHigOUV KoAUTepa 1) Béon Toug, 18lng 8
600V agopd o {NTpa katd molov mpémet va kivnBel Sikn;

2) Zemeplitwon Katadpatikiis amavtioese, popel Tovto va OewpnBel pétpo Katd
TV évvolx Tou &pBpov 24 g ZupPdoeng twv BpueAhavy»

Eni rov ipodikactik®v gpoTnpdtov

Ta uroPAnBévra anmd to aitodv Swkactiplo epwtipata, Ta omola mpémet va
avvegetacBoty, agopouv kat’ oualav o {ijnpa av aitnon pe Ty onola {nreltar v
dataxBel n eféraon pdprupa mpo NG AOKNOEWS AywYAG, TPOKEIUEVOD Vo
napaoyedel otov arrobvra 1) SuvatéTNTA Vo ekTipioel T oKompuéTNTK AUTAS,
epnintel oto medlo epappoyrs G ZupuPhoens w¢ aoPaloTkG PETPO KaTd THY
évvola tov dpBpov 24 autric.
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ATTOPAZH tng 28.4.2005 — YIIOOEZH C-104/03

Kat' apyds, emPéMerar va vmopvnobel ot emikAnon tou &pbpov 24 g
Yupphoeng, mpokepévou va SiaraxBodv aopahioTikd pérpa, pmopel va yivel povo
oToug Topelg Tou epmintouv oto medio eappoyrg G ZupPdoews, 6TwE GUTO
opilerat oo &pbpo 1 g ZupPhoens (amopdoes g 27ng Maptiov 1979, 143/78,
De Cavel, ZulNoy1} tépog 1979/1, 0. 597, oxéyn 9 ¢ 31ng Mapriov 1982, 25/81,
C.H.W., ZuAoyr} 1982, o. 1189, oxéyn 12, kat tng 17n¢ Noepfpiov 1998, C-391/95,
Van Uden, ZuAoyr) 1998, o. I-7091, okéyn 30). X1o auToby SIKKOTIPLO EVATIOKELTAL
vo kpivel av ouvtpéxel Tétolx meplirteon oty vrobeon Tng Kuplag dikng.

To &pBpo 24 g TupPhoewg apéxel oe Sikaotipio cUpPPaAAOpEVOL KPATOUG TN
SuvardTTa vor kpivel enl xiToens aoPaMOTIKGY HETPOV aKdpn Kot av Sev eiva
apuo6dio va amodavletl ent g ovolag ¢ Stapopds. Emopéves, n Sudtaln avth
npoPAénel e€aipeon amd To CUCTNPA KATAVOURS appodoTiTwy TTov Kabiepovel N
Toppaon Kay, G €K TOUTOU, Tpémet va epprvevBel cuoTalTikes.

H efaipetik) appodidotyra tov dpbpov 24 g XupPdoewg armookomel otny
amotporty {nuiog Tev Sadikev Aoyw NG peydhng xpovikig didpkeiag Tov
Sladikaciev pe Siebviy xapaxripa.

SOUPEVA TTPOG TOV OKOTIO aUTO, B¢ «XCPOAICTIKE HETPO» KOTH TNV €vvola TOU
apBpou 24 Tng TupPdoews Tipémel va Bewpoldvral Ta péTpa T omoln, oe utobécelg
oL epminTovy oTo Medio edpappoyrg g Zuppdoene, amofAémovy otn Sixtipnon
HIOG TIPOYHATIKAG 1 VOWIKFG KATAOTEOEWS TIPOG StaopdAion Tav SKalwpdTev Tev
omolwv 1 avayvepion {nreftal, e€dAov, and to Sikaotiplo Tng ovclag (amdgaon

g 26n¢ Maptiov 1992, C-261/90, Reichert kot Kockler, ZuAhoyr} 1992, . 1-2149,

okéyn 34, kat poavadepBeioa anogaon Van Uden, oxéyn 37).
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H xopriynon pétpov autod touv eldoug amatel ex pépoug tou Sikaoth 18xitepn
npocoxr} kat Pabik yvdon tewv ouvykekpyidvev meploTdoEmv 01O TAXICI0 TGV
omolwv Ta aitovpeva pérpe Oa mapaydyovy Tta amotehéopatd Toug Cevikdg, o
dikaoTiG TIpémel va e§apTd ) Xopriynon Tev pETpev auTeV artd TIpolmobécelS Tou
eCaopodilovy Tov TIPOoWPIVS 1 GLVTHPNTIKG XapakTripa Toug (ammdpaon g 21ng
Maiov 1980, 125/79, Denilauler, Zul\oyt} tépog 1980/11, o. 149, okéyn 15, kat
nipoavadepleion andédoaon Van Uden, oxéyn 38).

To pétpo tov omolouv n xopriynon {nretron oy vidBean tng Kopiag Sixng, frot 1
e€étaon evomiov dikaotnpiov cvpfadlopevov kpéroug péptupa pe Katoikla oto
Kpdtog autd, amookonel oty e§axplPwon TeV TPAYHATIKOY TEPIGTATIKGY amtd Ta
onola efaprdrat evlexopévag 1 emidvon peAlovtikig Slaopds umaydpevng ot
dixanodoota Sikaotnpiov dhlov cupfarropevov kpdtoug.

Amn6 ) Sidraln nepl mapomoprmg mpokbitteL 61t To PéTpo outd, To omolo, GUHPLVA
He 1 vopobesia Tou oikelov cupfaAlépevoy kpdtous, Sev umdkerton oe Kapilor
eidur) potméBeon, okomd éxel va mapdoyet otov artobvta T SuvardTiTa va
EKTIHNOEL T1) OKOTUOTNTX evOEXONEVS aywyls, va mpoodlopicer ) Pdon Tng
aywyns auTig Kat v aflodoyrioel To AuatTeNég ToV LoXUPLoHGY TTov efvar Suvatd va
nipoPAnBolv oto mhalaio autd.

Aeopiévov 6t1 Sev mpoPAriinke dhAog SikatoloynTikés Aéyog TTANY TOv GUpPEPO-
VTOG TOU QITOUVTOG VoL EKTIUIOEL T1) OKOTIHOTITA eVBEXOPEVNG aywyliG, TTpémet va
Yiver 8ext6 6t To enlpayo pérpo Sev avramokplveral oTov okond Tov &pBpov 24 g
Zuppaoews, OMWG QUTOG TIPOKOMTEL KO TIG okéyels 12 kot 13 g mapovoag
anoPAOEWS,

I-3503



18

19

20

21

ATIO®AYH 1rg 28.4.2005 — YTTOBEZH C-104/03

Empéetat va tovicBel, ouvadog, 6L 1 Xopfiynon evog térolov pétpou Oa
HITOPOUGE EUXEPWS VoL XPnotpoTomBel TTPOKELPEVOL Vo KaTaoTpatiynBoby, katd To
otadio g Sie€aywyns Tov amodeifewy, ot kavoves dieBvouig dikatodooiag Twv
&pBpwv 2 kai 5 éwg 18 g ZupPdoews.

H apxfi ¢ aopoheiog Swaiov, 1 ormola ouUVIOTd évav amtd TOUG OKOTOUG TG
Yupphoewg, amotel petafd GMwv va eppnvebovtal ot kavéves SieBvoig
Sicatodooiag o amokAivouy omé TNV TTpoPAenopevry oto dpbpo 2 yevikr apxr
MG ZupPdoens Omwg oL kavoveg tov &pBpov 24 auTrg, Katd TPOTIO IOV VX
EMTPETEL OTOV evaryOpevo Tou £xel T ouviiBn evijuépoon va TpoPAéner evAoYwG
EVOTIIOY TTOLOV SIKAGTNPIoV, EKTOC QUTOD TOU KPATOUG TG KOTOWKIGG Tov, Ba
umopovoe va evoxOel (BA., U TV dvvora autr), anoddoelg TG 28ng ZemrtepBpiov
1999, C-440/97, GIE Groupe Concorde kA1, Zuoyn 1999, o. 1-6307, oxéyelg 23
kot 24+ g 19ng Defpovapiov 2002, C-256/00, Besix, XuA\oyr 2002, o. 1-1699,
okéyn 24, kat G 1ng Maptiov 2005, C-281/02, Owusu, ZvAloyr) 2005, o. I-1383,
okéyelg 38 éwg 40).

H xopriynon evog pETpou 6TIwG Tou ev TIPOKelpéve enlpaxov eviexetal, emiong, va
empEpEL abENOT TV appodiey yu TV iBia évvopn oxéon dikaotnpiav, n onola dev
ouvvédel pog Toug okomolg ¢ Tupdoeng (amdpaon T 201 Maptiov 1997,
C-295/95, Farrell, Zu\oy1) 1997, o. I-1683, okéyn 13).

MolovoTt ot Tieptypadeioeg pe TiG avatépe okéyets 18 kat 20 cuvéneies cuvdéovTa
Gppnira pe TV epappoyry Tov &pBpov 24 NG upuPdoene, EVTOUTOLG HTOPOLY VA
SikatoloynBotv pévov kabdoov To enipayo HETPO AVTATIOKPIVETAL OTOV OKOTIO TOU
ev AMdyw dpBpou.
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Onwg poxvmtel and t okéyn 17 g napodoag anodioenc, térol niepintwon dev
OUVTPEXEL EV TIPOKEIUEVE.

TTepattépe, 1o aitnua efetdoews péptupa, vtd ouvBiiKes dTTwG aUTEG TG LTS Kpion
vrtobBécews, Ba pmopodoe va xpnowomomnBel wg péco KATAOTPOTIIYNO0ERS TWV
KovOvey TIov diémovy, pe Tig [Bieg eyyurjoeg kot Ta (Sl amoteAéopaTa yio Gl Tox
vriokeipeva Sikaiov, T SoPifaon xkat v efétaon g mapayyehiag evic
dikaotnplov kpdToug pédous i T Sie€aywyr anodeifewv oe dANo KpdTog pHEAOG
[BA. Tov kavoviopé (EK) 1206/2001 tov SvpBouvhiov, G 2816 Moiou 2001, yia
ovvepyaoia petagd Tov dikaomplov Ty kpatdv peldv katd T Siefaywyi
antodeifewv oe aoTikég 1} epmopikég vmoBéoelg (EE L 174, . 1)].

AT0 TIG oKépeig auTéG TPOKOMTEL OTL PETPO TOV omolov 0 TPWTAPXIKOG TKOTIOG
ovviotatal oTo va mapdoyel otov arrobvta T SuvardtnTa va aflohoyfioet Tig
mavotnteg evdoxipoeng 1 anopplyens evdexdpevng oywyrig Sev pmopel va
BewpnBel wg «aopolioTicd pérpo» katd v évvolx Tov dpBpou 24 g TupPdcens.

Zuvenag, ota utoPAnBévra mpodikaotikd epoTijpata mpérel va Sobel n amdvnon
o011 o &pbpo 24 g ZupPhoews mpémer va eppnveubel und ™Y dvvola 6t Sev
EWTLTTEL OTNV EVVOIX TOV «AOPAMOTIKOY HETPGV» PETPO e To omtolo Slatdooetal 1y
efétaon pdptupa pokeévou va mapaoyeBel otov arrobvta n SuvatdTTa Vo
eKTIpioeL ) oKoTpdTTa EVOEXOHEVG aywYilG, va Tipocdloploet Ty Bdon Trg
aywync avtiig Kal va afloAoyijoel To AuotTeNés TV 1oXUPIoRGY TToV elval Suvatd va
nipoBAnBotv oro mhaioio avtd,
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Eni tov Sikactikov e£68av

AeSopévou 611 1 Sadikaoia éxel g Tpog Toug dadikoug TG Kuplag dlkng Tov
XAPAKTHPA TIAPEPTIITTOVTOG TIOU AVEKUYE EVTTIOV TOL eBviron Sikaotnpiov, o’ avtd
evarnoxeral va amodavlel el Tov Sikaotikov e£68wv. Ta £€08a ota omola
uoPAABnKay oot uméfoday Tapatnproel 0To AKKOTAPIO, TARY TOV 6 Gve
Siadikwv, dev anodidovral

T Toug Adyoug autols, To AaoTipto (IpdTo TRNa) cotodatvetar:

To apBpo 24 g Zvpfhosws g 27n¢ ZemrepPpiov 1968 yia tn debvi

Sika0800ia KAl TRV EKTEAEOH TOV QMOPUCEDV OE OOTIKEG KL EMITOPIKES
untoBéoelg, onog tpomomou)nke pe 1 ovpBacn 16 Ing OxrePfpiov 1978
OXETIKA [E TNV Tipoox@pnon Tov Bacileiov g Aaviag, g IpAavdiag kat tov
Hvopévou Baciheiov tng MeydAng Bperaviag kot trig Bopeiov Iphavdiag, pe 1n
ooppaot g 2515 OxTePpiov 1982 oxetikd pe v pooxepnon ths EXAnvikig
Anpokpartiag, pe tn ovpPacy TG 26n¢ Maiov 1989 oxerikd pe TNV
npooxapnon tov Bacideiov g Ionaviag kat Tng Moproyalikig Anpoxpartiag,
kaOd¢ war pe T ovpPacn tng 291nc NogpPpiov 1996 oxetikd pe Ty
RPosXGPNoN 116 Anpokpartiag Tng Avetpiag, Tng Anpokpartiag Tng Aavdiag
kat Tov BaotAeiov tng Zoundiag, mpémet va eppunvevdel vnd v évvoia 6L dev
eUITITEL 0TIV £VVOLX TOV «aOPOAGTIKGV RETPOVY HETPO HE TO OMOi0
Sxrdooeran 1) e€éTaon papTUpa TTPoKEEVOL vV napaoxebel oTov atrovia 1)
SuvardéTnTa va eKTIIOEL T OKOTPOTHTA evDEXOpEVIG aynYlig, va TTpocdio-
picer 1 Phon g ayeyis avtis kot va afoloyfosr 1o Avoitedés TOV
IOXUPIGHGY TroU givar Suvatod va ipoPAnBolv oto mhaicio autd.

(vTtoy papéc)
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