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KPATIKEX ENIZXYXEIX — HNOMENO BAXIAEIO

Kpatiki evioyvon apid. C 42/2004 (mponv N 350/2004) — «Analhayéc yia Tiv avakaivier) enayyelpa-
TIKOV XOPOV»

IIpooxAnon vnofolic mapatnpreeny kat’ epappoyr) tou apdpouv 88 naphypagos 2 ¢ ouvdikne EK
(2005/C 56/06)

(Keipevo mov mapouvoriler evdiagépov yia tov EOX)

Me emotoM) ¢ 1ng Aekepfpiov 2004, mou avadnpootetetal oty audevtikr YAOOOA TOU KEHEVOU TG EMOTOM)|G
otig oeNideg mou akoloudolv v mapovoa mepiknyn, 1 Emtpon kowonoinoce oto Hvopévo Baocileto v anod-
gaor] G va kwroer ™ dadikasia tou apdpou 88 map. 2 e ouvdnkne EK, oxetika pe to mpoavagepopevo
Kkadeotdg evioyuorng.

Ot evdlagepopevol pmopolv va umoPAlouV TIG TaPATIPIGELS TOUG OGOV aQOpa TO HETPO yia To onoio 1 Enttpon)
Kkivel T dtadikacia, evtog mpoveopiag evog pvog and Ty niepopnvia dpocieucns e mapovoag mepinyng Kat
TG EMOUVATTOREVIG EMGTOANG, TV akoAoudn dievduvon):

European Commission
Directorate-General for Competition
State Aid Greffe

B-1049 Brussels

Apid. Qag: (32-2) 296 12 42.

Ot napatnproeis autég da kowornoudouv ato Hvepévo Basihelo. To anoppnto TG TAUTOTITTAG TOU EVOLAPEPOLE-
VvoU [€poug Tou unofalet Tig mapatnprioels pnopel va {rytndel ypantae, He pveia Tov GXETIKOV ANOYoV.

KEIMENO THX TIEPIAHYHE

Me emotol] ¢ 616 Auyolotou 2004, n omoia kataywpronke
ouv Emitponr) ouig 10 Auvyovotou 2004, to Hvopévo Bacileto
Kkoworoinoe otV Emtpont| To kadeotag.

Meprypagr} Tou kadeotdTog

To kaUeoTmG TapEKEL OTIG EyKEKpIEves emiyelproelg (1dtoktrtec)
EVOIKLAOTEG) POPONOYIKEG amahNayEG Ge OYE0N HE TIG KEPAAALOU-
Xtkég damaveg mou avripeTOnilouy yia TV avakaivion 1) HETATPomT
EMAYYEMIATIKOY XOPWV TOU £XOUV TIOPALLEIVEL KEVOL €ML Eva €T0G 1)
TEPLOGOTEPO KAl EUpioKovTal evtog piag and Tt 2000 mpocdio-
piopéves oG umoPadpiopéves meployés tou Hvepévou Baoikeiou,
TIPOKEIPEVOU 0L &V AOY® XOPOL va emavéAJouv OF Mapay®YIKi)
Xxpnon.

Xapaxtipag KPaTikig EVioXuen¢ Tov kadeoTdTog

H Enrtponn) Dewpel 011, oe aut) ) @dor g dwadikasiag, to ev
AOY® PETPO GUVIOTA KPATIKT) EVIOXUOT] KATA TV évvola TOU apdpou
87 map. 1 g ouvdnkng EK.

Awadikaotikéc napatnproeg

To Hvopévo Baoileto oupfifaletar pe tig dadikaotikég anartroelg
Tou apdpou 88 map. 3 ¢ cuvdnkne EK pe v kowornoinon tou
KQDEOTATOG TG TPOAVAPEPOHEVIG EVIGYUOTG TIPIV GO TV EKTENEOT)
me.

A&o\oynon tou cupfifacipov tou pétpou

Ot gopohoyikéc anallayég xopnyolvtal oXeTIKG HE TIG KEQANALOU-
Xtkéc damavec mou mpoEkuyav yia TV AVOKAIVION 1] HETATPOTI

TIPOG TAPAYWYIKT XPT|OT) CUYKEKPIHEVAY EMAYYEAHATIKOV XOPGV OTIG
TPoodLOPLOVEIoEG WG UTOPadpLopEVES TEpLoXEC. To KOWOTOIOUHEVO
KAJEGTOG EMKEVTIPOVETAL KATA KUPLO AOYO o€ emevduoels. ZUpguva
€ TO TAQIGLO TIEPIPEPELAKAOV EVIOXUOEWY, Ol EMEVOUTIKEG EVIOYUOELG
o unoPadpiopéveg TePLOXEG Hmopolv va eivar cupPLpactiie pe v
Kowi ayopd, aANd [ovo av mAnpouvtal opLopEva KpLTrpia.

Me Baon wmv mpokatapktik aftohoynen, 1 Emitpomr katahryel
0TO GUUTEPACHA OTL TO TPOTEIVOHEVO KADEOTMG dev ePMInTeL EVTOG
TOU MESIOU EQAPLLOYTC TWY UQIOTAHEVOY KATEVIUVTIPLOV YPOHHGY,
mhaisiov 1) kavoviopav. To kadeotds analaydv ya v avakai-
VIOl EMAYYEAPATIKGY YOPOV  EMKEVIPOVETAL OF UTIOPOVIGHEVES
TIEPLOXEG VIO TIG OTIOEG, €Ml TOU TAPOVTOG, OeV UQITTAVTAL OUTE
KaTeuduVTpLeg Ypappés oUte mhaiola.

Katd ouvénela, eivar avaykaio va efetaotel katd mOGOV TO KOWO-
notouevo kadeotog propel va emdeydel plag tov efaipéoewy mou
opiCovtar oto apdpo 87 map. 3 g ouvdnkne EK. Ta va oupfel
auto, n Emtpom ekt katd mOOOV TO TPOTEVOHEVO MO TO
Hvopévo Bacileo pétpo eivar avaykaio kai avaloytkd mpog Tov
dlwdévta otodyo kar dev otpefAdvel TOV avtaywviopd katd Tpomo
TOU QVTIKEITAL TPOG TO KOWO GUHPEPOV.

Kata to nape\dov, i Enttponi) e&égpace v anoyn 0T n anokatd-
otaon fopnyavikév xopov cUpPaM\et oty eniteun onpavtikev
Kowotikov otoywv. H Emrtponn mioteler ot 1 avakaivion 1 1)
HETATPOTI| KEVAV EMAYYEMIATIKAY XOPOV TPOKEWEVOU QUTOL Va
enavé\Jouv oe Tapaywyikn Xprjon, one¢ mpoteivel 0 Hvopévo
Baocileio pe to kowonoloUpevo péTpo, Ja pmopolce emiong va
Yewpnel w¢ PETPO anmoKATACTAONG Kal, KOG €K TOUTOU, Vo GUPAAEL
OV EMTEVEN KOIVOTIKGOV OTOXWV.
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EvtoUtoig, 1 Emitponr) Jewpel o1, o autd to otadlo, anarteital
TEPAITEP® QVAAUGT] TIPOKEIHEVOU Vol KpJel 1] OKOTOTNTA Kat 1)
AVONOYIKOTITA TV QOPONOYIKGY aMAANAY®OV Yl TV VAKAIVION
EMAYYEMIATIKOY XOPWY. AuTO umoypappiletar and ta akolouda
yeyovota:

— JUpgova pe ta otolyeia Twv apyev tou Hvepévou Baotheiou,
T0 85 % TOU GUVONOU TV OYETIKOV damavav oto Hvepévo
Baoileto yivovtar and peydheg emiyelprjoets kar povo t 15 %
and MME. Av kat T0 kadeotdg eival avoiktd yia ONEG TiG enmi-
xelprioeis, avebaptitag peyedous, ot kuptot dtkatoUyor Twv
QOPONOYIKGY amalAay®GV yia TNV avakaivion enayyeAHaTKOV
XOpwv Ja eival Kupiong HEYGNES EMIYELPTOELS.

— EvtoUtoig, o1 apyés tou Hveptvou Baotheiou dnhwcav om
OKOHO KAl OF €KEWVEG TIC TEPIMTOOES TOU HEYANEG ETAUPLeEg
g(ouv otV 1d10KTola ToUg enayyekpatikols xopous, ot MME
Ya pmopolv va TUYOUV TOV GQEMHATGY TOU HETPOU EMLECWG,
dedopgvou ot ouyva odavouv emayyeMiaTkoUg XOpoug and
peyaheg entyelproeis. Autd ToviCetar and oTolela TOU apEoyE
0 Hvopévo Bacilelo Onou avagépetal 0Tl and Tig VEeg Hoda-
OEIG YI0 aKivi|Ta Keva eni diaotnpa peyalUTtepo Tou €Toug, To
31 % yivetar om0 peyaleg emyelprjoets kat 0 69 % and MME.
la g mAéov UMOPADMIOHEVES TIEPIOYEG KATA TOV OPIOHO TOU
Hvopévou Baotheiou, ta avtiotoya mocootd evar 26 % yua
peyaleg emyetprioeig kat 74 % yia MME.

— H Emitpormy mapatnpel 0Tt to kowonomdev pétpo dev mepiopile-
TOL OF HIKPEG KOL HECOUEG EMIXEIPTOEIS KATH TOV OPLOMO TNG
Envtponnc. Eni mAéov, 1 Emitpon) mapatnpel 0t to kadeotog
dev mepropiletar o€ eVioYUOHEVES TIEPIOYEG KATA TV €VvOld TOU
apdpou 87 map. 3 edagio a) 1 tou apdpou 87 map. 3 dagio
y) ™6 ouvdnkne EK.

— H ypnotponoinon tev cuykekpipévey 2 000 mhéov unofad-
popévev meploxGv tou Hvepévou Baoikelou wg otoyodetnpé-
VOV TEPIOXGY TOU KOWOTOLOUHEVOU pETpou Détel Ta idia mpo-
PMpata mou ettdnoav oty umddeon Tou KkaveoTATOG mepL
anaMayiic and to TENog yaptoonpou. Amokhivel amd T
ouvidn mpaktikn TG Emttponn¢ katd v avuipetonion nepige-
pelakav evioyvoewv. H Emtponn) ebakoloudel va miotever ot
e TEToL anoOKALOT TPEMEL VoL ITIONOYEITOL MOTE VOl AMOPEUYE-
Tl o1 SIKAIOUYOL OTIG MEPLOXES TOU OPILoVTaL WG EVIOXUOHEVES
TEPLOYEG oUpQuva e o apdpo 87 map. 3 edaglo y) va elo-
mpatTouv  ducavaloyn otkovopkn evioxuon mou otpeflavel
TOUG OPOUG TOU QVTAYWVIGHOU e PadPO TOU QVTIKELTOL TPOG
TO KOWO GUHPEPOV.

— E&aMou, pe v éykpion tou kadeotatog mept anaAlaync anod
TO TEAOG XAPTOOTHOU PACEL TV EWOKGY TAEOVEKTNHATGY TOU €V
Noyo kadeotatog, 1 Emtpomn eméfale opiopévoug Opoug.
Metacl aMwv, 1 Emitponn) amogdcioe Ot eivan avaykaia 1
napakohotdnern kat Ot Ja mpénel va Katadelytolv ot euepye-
TIKEG OUVEMELEG TOU KAUEOTWTOG €Ml TG QUOIKNG OmOKATA-
otaong kat edkoTepa €Ml TV PLOPNYAVIKGY XOpov. Méxpt
ouypng, 1 Emtpom dev éyer akopa Adfer ek Twv UoTEpLV
ekétaon mou Ja TG EMITPEYEL VA EKTILNOEL TIG EUEPYETIKEG €M
TTWOELS TOU KAUEOTMTOG.

— Av kat ot apyxéc tou Hvopévou Bactheiou avagépouv oOTt 1)
péon évtaon TG evioyuong da elvar petagl 9 % wor 10 %
kadapd, ot AVATATEG EVIAGELS EVIGYUOT|G OTO TAAIGIO TOU KOWVO-
MOMUEVTOG HETpou pmopolv va gdacouv to 40 % kadapa oe
TEPIMTOOT ATOMIKGY EeMXelprjoewy kat £o¢ 30 % kadapd oe
TEPIMTOOT] ETAPLOV, AVTLOTOLYOG.

Meta anod mpokatapktikt aflo\oynon tou pétpou cuvenac, 1 Emt-
Tpomn Swtnpel emgUAGEELG KATA OGOV TO TPOTEIVOHEVO AMO TO
Hvopévo Baoilelo pétpo eivar avaloyikd mpog tov otoxo kat dev
oTpePAGVEL TOV AVTAYOVIOHO KATA TPOMO MOU GVTIKELTAL TPOG TO
kowo oupgépov. H Emrtponn £xer v anoyn ot givar avaykaia pia
\entopepéatepn) avaluon autou tou cUvdetou Jépatoc. H Emttpon
EMUUMEL VO GUYKEVTPOOEL TANpogopiec and aN\a evdiagepopeva
pepn. T va yiver auto, n Emtponr) mpémet, yia vopkoug Adyoug,
va kwvioel ™ Sadikacia mou mpofAénetar oto dpdpo 88 map. 2
e ouvdnkng EK. Movo xdpn oe autés tig mapatnprioeis da pnopé-
el va anogaoioet 1 Emrtponn) katd mocov eivar avaykaia autr 1)
evioyuor kat Xopic va aANO1OVEL TOUG OPOUG TeV GUVEANAY®OV KaTa
TPOTO MOU Y0t AVTEKELTO TIPOG TO KOO GUHPEPOV.

KEIMENO THX EIMIETOAHX

«The Commission wishes to inform the United Kingdom that,
having examined the information supplied by your authorities
on the aid measure referred to above, it has decided to initiate
the procedure laid down in Article 88(2) of the EC Treaty.

1. PROCEDURE

1. By letter dated 6 August 2004, registered by the Commis-
sion on 10 August 2004, the UK authorities notified a
scheme providing qualifying businesses with favourable
depreciation allowances (called “capital allowances”) in
respect of the capital costs the owners or occupiers
actually incur in renovating or converting business premi-
ses that have been vacant for a year or longer and that are
situated in designated disadvantaged areas. A request for
information aiming at clarifying some points of the notifi-
cation was sent on 2 September 2004 (D/56282). The UK
authorities replied by letter dated 4 October 2004. The lat-
ter was registered by the Commission on 18 October
2004 (A[37971).

2. DESCRIPTION OF THE AID MEASURE
2. Aim of the measure

The aim of the measure is to foster physical, economic and
social regeneration of so-called pockets of deprivation ('),
to support the redevelopment of brownfield sites, to inc-
rease private investment, enterprise and employment in
the UK’s most deprived communities by means of bringing
empty for a year or longer-term derelict shops or business
property back into productive use. Such scheme is part of
the UK Government’s integrated approach to tackling the
range of regeneration market failures that its most depri-
ved communities face.

(") The expression “pockets of deprivation” refers to the incidence of
deprived communities, often close to prosperous areas.
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3. The form and nature of the aid 7. Budget of the scheme:

The notified aid takes the form of capital allowances. Capi-
tal allowances enable the capital costs, which a business
actually incurs in the renovation or the conversion of
empty or derelict for a year or longer business premises in
order to bring them back into productive use, to be writ-
ten off against a business’s taxable profits. They take the

ped for each of four regions of the UK. This is a combined
index covering six domains of deprivation (income, emp-
loyment, health, education, housing and access to services).
The analysis has been applied at a very low geographical
level (i.e. at the level of electoral wards, divisions or post-
codes). The present list of eligible areas has been set out in
“The Stamp Duty (Disadvantaged Areas) Regulations
2001”.

. Beneficiaries

The scheme applies to undertakings of any size and opera-
ting in any sector of the economy.

() A 40 % rate FYA is available to small and medium sized enterprises
(SMEs), but not to large business.

The estimated overall revenue losses, due to tax conces-
sions for the five year period of the scheme, are about
GBP 135 million (ca. EUR 205 million).

place of depreciation charged in the commercial accounts, 8. Legal basis of the scheme
which is not allowed for tax purposes. The notified mea-
sure would provide the 100 % first year allowance (FYA) Pri levislation:
and 25 % writing-down allowance (WDA) for capital rimary legisiation:
expenditure on renovating vacant commercial buildings, so Capi . . . L
the relief would be available for: — gpltal allowances: renovation of busmess premises in
disadvantaged areas (“Business Premises Renovation
(a) expenditure that already qualifies for allowances under Allowances (BPRA)”) — when enacted, this legislation
the plant and machinery regime (at 25 % WDAs per will be inserted into Capital Allowances Act 2001.
annum or 40 % FYAs () or under the industrial buil- o
ding regime (at 4 % WDASs per annum); and Secondary legislation:
(b) expenditure that does not currently qualify for any — SI 37472001 The Stamp Duty (Disadvantaged Areas)
relief, for example, expenditure on alterations to the Regulations.
fabric of non-industrial, commercial buildings (shops,
offices).
In the case of expenditure falling under head (b), the noti- 9. Duration of the scheme
fied measure would therefore constitute a new relief (at
100 % FYAs and 25 % WDAs per annum), as currently 2005 — 2010
commercial buildings do not qualify for capital allowances.
In the case of expenditure falling under head (a), the effect
of the measure would be the increased rate of allowance.
3. ASSESSMENT OF THE AID MEASURE
The new relief, according to the UK authorities, would
operate mainly as a tax deferment benefit and only partly 10. In accordance with Article 6(1) of Council Regulation (EC)
as a potential new relief against a business’s taxable profits. No 659/1999 of 22 March 1999, the decision to initiate
proceedings shall summarise the relevant issues of fact and
law, shall include a preliminary assessment from the Com-
. Eligible costs and aid intensity mission as to the aid character of the proposed measure,
and shall set out the doubts as to its compatibility with the
To be eligible for the BPRA scheme, the empty premises common market.
would have to have lain unused for a year or longer and
must be situated in one of the 2000 designated most 11. Procedure
deprived areas of the UK — the so-called “designated
disadvantaged areas’. The UK authorities have complied with the procedural
requirements of Article 88(3) of the EC Treaty by notifying
) the abovementioned aid scheme before putting it into
. Geographical coverage of the scheme effect.
The “designated disadvantaged areas in the UK”, on which
the notified BPRA is targeted, have been selected on the
basis of the “indices of multiple deprivation (IMD)” develo- 12. The existence of aid

The Commission considers, at this stage of the procedure,
that the measure constitutes State aid within the meaning
of Article 87(1) of the EC Treaty, and this for the following
reasons:

— State resources are involved because tax is foregone.

— The measure is selective because it is targeted upon
particular geographical areas.

— The measure will reduce the costs for companies inve-
sting in the renovation or the conversion into produc-
tive use of empty or derelict business premises in the
eligible areas. It will therefore provide an advantage to
such companies over other companies investing in
other areas, and therefore not receiving the exemption.
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— Because capital allowances apply to all business premi-

ses which have been renovated or converted into pro-
ductive use in the designated areas it will, among
others, inevitably benefit undertakings which are enga-
ged in inter-State trade, or in a business sector in
which there is inter-State trade. Furthermore, the
scheme does not provide that the limits laid down in
Council Regulation (EC) No 69/2001 of 12 January
2001 on the application of Articles 87 and 88 of the
EC Treaty to de minimis aid will be respected. Accordin-
gly, the new exemption may give rise to aid which
affects competition in inter-State trade.

13. Exemption grounds

(a) Article 87(2) of the EC Treaty lists certain types of aid

that are compatible with the EC Treaty. In view of the
nature and purpose of the aid, and the geographical
coverage of the scheme, the Commission considers, at
this stage of the analysis, that the subparagraphs (a),
(b) and (c) are not applicable to the measure in que-
stion.

Article 87(3) of the EC Treaty specifies other forms of
aid, which may be regarded as compatible with the
common market. In view of the nature and purpose of
the aid measure and its geographical scope, the Com-
mission considers, at this stage of the investigation,
that the subparagraphs (a), (b), (d) and () of Article
87(3) are not applicable either.

In the notification the UK authorities appear to agree
with the above analysis and suggest that the question
is whether the aid measure is compatible with the
common market on the basis that it will facilitate the
development of certain economic areas and it will not
adversely affect trading conditions to an extent con-
trary to the common interest (Article 87(3)(c) of the
EC Treaty).

The coverage of the notified measure is not limited to
small and medium-sized enterprises (SMEs), nor to
firms in difficulty, nor to any one of the following acti-
vities: R&D, environmental protection, training, the
creation or maintenance of employment. Therefore,
the Commission considers, at this stage of the analysis,
that the notified measure can not be declared compati-
ble with the common market on the basis of its con-
formity with any of the following regulations, frame-
works or guidelines:

— Community guidelines on State aid for rescuing
and restructuring firms in difficulty (O] C 244,
1.10.2004, p. 2);

— Community framework for State aid for research
and development (O] C 45, 17.2.1996, p. 5 and O]
C 111, 8.5.2002, p. 3);

— Commission Regulation (EC) No 68/2001 of 12
January 2001 on the application of Articles 87 and
88 of the EC Treaty to training aid (O] L 10,
13.1.2001, p. 20) and Commission Regulation (EC)
No 363/2004 of 25 February 2004 amending
Regulation (EC) No 68/2001 on the application of
Articles 87 and 88 of the EC Treaty to training aid
(O] L 63, 28.2.2004, p. 20);

— Commission Regulation (EC) No 2204/2002 of 12
December 2002 on the application of Articles 87
and 88 of the EC Treaty to State aid for employ-
ment (O] L 337, 13.12.2002, p. 3).

(¢) The notified scheme could not be declared compatible
with Commission Regulation (EC) No 70/2001 of 12
January 2001 on the application of Articles 87 and 88
of the EC Treaty to State aid to small and medium-
sized enterprises (O] L 10, 13.1.2001, p. 33) and Com-
mission Regulation (EC) No 364/2004 of 25 February
2004 amending Regulation (EC) No 70/2001 as
regards the extension of its scope to include aid for
research and development (O] L 63, 28.2.2004, p. 22)
either. In order for the aid to be in line with the provi-
sions of the latter Regulations, it should be directed
exclusively to SMEs respecting the foreseen maximum
aid intensity. The scheme is not restricted to SMEs.
Moreover, according to the data provided by the UK
authorities, 85 % of all capital expenditure in the UK is
undertaken by larger businesses and 15 % by SMEs.
Thus, although the scheme would be open for all
enterprises, regardless of their size, it seems that the
real immediate beneficiaries of the BPRA will mainly
be large businesses.

(f) In the notification the UK authorities indicate that the
aim of the measure is twofold: to promote the regional
development and the environmental protection of
disadvantaged areas in the UK. With regards to the
environmental protection objective, the scheme cannot
be assessed on the basis of the Community guidelines
on State aid for environmental protection (O] C 37,
3.2.2001, p. 3):

— The measures cannot be qualified as any action
designed to remedy or to prevent damage or to
encourage the efficient use of the resources as defi-
ned in point 6 of the abovementioned guidelines.

— The investments concerned cannot be qualified as
strictly necessary in order to meet environmental
objectives intended to reduce or eliminate pollution
and nuisances or for the rehabilitation of polluted
industrial sites as defined respectively in points 36
and in 38 of the environmental protection guideli-
nes.

— The measures cannot satisfy the rules applicable to
operating aid in the form of tax reductions as defi-
ned in point E.3.2.

(@) The primary objective of the measure, as indicated by
the UK authorities, is to promote the regional develop-
ment. Therefore, the Commission has examined the
compatibility of the measure on the basis of the Guide-
lines on national regional aid (O] C 74, 10.3.1998, p.
9), hereinafter referred to as the “regional aid guideli-
nes”. The results of this analysis are presented below.

. Conformity with the regional aid guidelines

The capital allowances are granted in relation to the capital
costs occurred for renovating or converting into produc-
tive use qualifying business premises in the designated
disadvantaged areas. In its notification the UK authorities
argue correctly that the notified scheme is therefore prima-
rily focussed on investment. According to the regional aid
guidelines, aid for investment in disadvantaged areas may
be compatible with the common market, but only if cer-
tain conditions are satisfied. At this stage of the examina-
tion, the Commission has doubts whether the notified
scheme respects the conditions set out in these guidelines:
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14(1)

14(2)

14(3)

By letter No SG(2000) D/106293 of 17 August
2000, the Commission approved the UK regional
aid map for the period 2000 to 2006 (N 265/
2000). The map defines the areas eligible for natio-
nal regional aid under the derogations of Article
87(3)(a) and (c) of the EC Treaty. The Article
87(3)(a) EC Treaty regions included in the map were
defined on the basis of EU-wide criteria (NUTS level
II regions with a GDP per capita in PPS lower than
75% of the Community average). The Article
87(3)(c) EC Treaty areas were selected on the basis
of geographical units and social and economic indi-
cators, proposed by the UK authorities themselves.
The business premises capital allowances will apply
to costs qualifying as capital assets occurred for
renovation or conversion into productive use of
business premises situated in the so-called “designa-
ted disadvantaged areas”, which have been defined
on the basis of different geographical units and indi-
cators (see point 5 above). The result of this
approach is that a number of areas eligible under
the notified measure does not fall within the areas
eligible for regional aid as defined in the present UK
regional aid map.

Although the Commission has already dealt with
this issue in the State aid C 13/2002 Stamp duty
exemption for non-residential property in disadvantaged
areas (’), being the latter scheme targeted precisely
on the same disadvantaged areas, doubts whether
the geographical coverage of the business premises
capital allowances is compatible with the regional
aid guidelines persist. The concern is still based on
the fact that the approval of the scheme, including
the list of “designated disadvantaged areas” would in
effect lead to a widening of the UK regional aid
map. In turn, this would undermine the concentra-
tion of regional aid areas, which is a leading princi-
ple of the Community’s regional aid policy (*).

In order for the aid to be acceptable in assisted
areas, it has to promote the development of the
less-favoured regions by supporting either initial
investment to establishments located in regions eli-
gible for regional aid or job creation that is linked
to investment (°). Initial investment is defined in
point 4.4 of the guidelines as “an investment in
fixed capital relating to the setting-up of a new esta-
blishment, the extension of an existing establish-
ment, or the starting-up of an activity involving a
fundamental change in the product or production
process of an existing establishment (through ratio-
nalisation, diversification or modernisation).” The
UK authorities were not able to remove the Com-
mission’s doubts as to whether expenditure incurred
under the BPRA would constitute “initial investment”
in all circumstances within the meaning of point
4.4 of the regional aid guidelines.

() L 149, 17.6.2003, p. 18.
(*) In this context the Guidelines on national regional aid point out that

regional aid “...

is conceivable in the European Union only if it is

used sparing(lf/ and remains concentrated on the most disadvantaged

regions. If ai

were to become generalised and, as it were, the norm,

it would lose all its incentive quality and its economic impact would
be nullified. At the same time, the aid would interfere with the nor-
mal interplay of market forces and reduce the efficacy of the Com-
munity economy as a whole”.

() Point 4.1 of the regional aid guidelines.

14(4) Section 360B of the draft Schedule 1 “Capital allo-

14(5

14(6

s

=

wances: renovation of business premises in disadva-
ntaged areas” allows the application of the notified
depreciation rules in relation to:

(a) the conversion of a qualifying building into qua-
lifying business premises,

(b) the renovation of qualifying building if it is or
will be qualifying business premises,

(c) or repairs to a qualifying building or, where the
qualifying building is part of a building, to the
building of which the qualifying buildings forms
part, to an extent that the repairs are incidental
to expenditure within paragraph (a) or (b).

The Commission is not able, at this stage of the ana-
lysis, to conclude that work for conversion and
renovation falls without a doubt under the defini-
tion of initial investment as given above. Especially
the words repair and renovation linguistically point
out the direction of replacement investment, which,
for the Commission falls under the definition of
operating aid. According to point 4.15 of the regio-
nal aid guidelines operating aid is aimed at reducing
a firm’s current expenses. Cases in point as given by
the regional aid guidelines are replacement inves-
tments (°).

Point 5.4. of the regional aid guidelines provides
that regional aid schemes are approved by the Com-
mission, subject to the aid intensity ceilings and the
duration defined in the regional aid map. The
scheme intends to operate until 2010 and the UK
authorities do not plan to modify it to fit the regio-
nal aid rules that come into force on 1 January
2007.

Point 4.18 specifies that the total amount of regio-
nal investment aid should respect the aid intensity
ceilings set out in the regional aid map. In the noti-
fication, the UK argues that the intensity of the
scheme is estimated around 9-10 % NGE (). Accor-
ding to the UK authorities, this would be the most
likely case based on experience gained in tax offices
in the UK, assuming that about 50 % of all expendi-
ture on renovation will go to integral plant and
machinery, 40 % to commercial buildings and the
remaining 10 % will be on industrial buildings.
However, the maximum aid intensity up to 40 %
NGE could be reached in case of unincorporated
business and up to 30 % NGE in case of companies.
The UK authorities claim that the likelihood of such
maximum aid intensities is very slim, as this would
assume that all the company’s expenditure should
be on the commercial building, i.e. on renovations
for which no allowances are currently available,
with no expenditure on integral plant and machi-
nery which all qualify for capital allowances under
the current regime for plant and machinery.

(°) Footnote 21 of the regional aid guidelines, p. 14.
(') NGE: Net Grant Equivalent.
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15.

16.

()
)

()

14(7) The Commission has doubts as to whether the
“theoretical” maximum aid intensities would rarely
apply in practice. The definition of refurbishment is
based on fiscal rules on capital expenditures as well
as on the associated accountancy rules and it does
not seem that plants that become an integral part of
the buildings, such as lifts, heating systems, water
and waste water services, alarm and security
systems, fire fighting/prevention systems and wiring
associated with or ancillary to any of the foregoing
could be kept separately from a building. In view of
the more used general accountancy rules this kind
of plants should become part of the building and,
therefore, all the capital costs will qualify for capital
allowances under the notified business premises
renovation allowances scheme.

14(8) Point 2 of the regional aid guidelines provides that
the granting of (regional) State aid in certain sectors
(transport, shipbuilding, fisheries and coal) is subject
to specific restrictions. The Guidelines on national
regional aid excludes specifically from its scope the
production, processing and marketing of Annex I
products. Therefore any aid granted to undertakings
operating in the production, processing and marke-
ting of Annex I products is to be assessed according
to the Community Guidelines for State aid in the
agriculture sector (*). In addition, pursuant to the
provisions of the Multisectoral Framework (MSF
2002) (°), no regional aid may be granted in the
synthetic fibres and steel sectors, and a maximum
aid intensity of 30 % of the regional aid ceiling
applies for an investment in the motor vehicle sec-
tor that exceeds an aid amount above EUR 5 mil-
lion. According to the notification, sensitive sectors
are not excluded from the scope of the BPRA
scheme. It is unclear though how the UK authorities
will ensure that the aid granted under the notified
scheme to companies engaged in the abovementio-
ned specific sectors will comply with the applicable
special State aid rules.

14(9) Finally, the incentive of the measure can be questio-

ned, as businesses might deliberately keep premises

vacant for a year and forgo the income that could
be generated by making use of these premises in
order to benefit from BPRA.

In the light of what has been said above, the Commission
concludes that the proposed scheme does not fall within
the scope and field of application of the existing guidelines,
frameworks or regulations. The Business premises renova-
tion allowances scheme is focused on deprived areas for
which, at present, no guidelines or frameworks exist.

The former Guidelines on State aid for undertakings in
deprived urban areas (*°), which expired in 2002, would
not have covered this kind of measure either. However, the

0J C 28 of 1.2.2000, p. 2.

Multisectoral Framework on regional aid for large investment pro-
jects, O] C 70 of 19 March 2002, p. 8, as amended by the “Com-
mission communication on the modification of the Multisectoral
Framework on regional aid for large investment projects (2002)
with regard to the establishment of a list of sectors gcing structural
problems and on a proposal of appropriate measures pursuant to
Article 88(1) of the EC Treaty, concerning the motor vehicle sector
and the synthetic fibres sector”, O] C 263 of 1 November 2003, p.
3.

O] C 146, 14.5.1997, p. 6.

17.

18.

Commission Notice on the expiry of the guidelines on
State aid for undertakings in deprived urban areas (") pro-
vides that the non-prolongation of the guidelines does not
imply that state aid for deprived areas would no longer be
possible and, depending on specific circumstances of the
proposed aid in question, it may be approved directly
upon the basis of Article 87(3) of the EC Treaty.

Accordingly, it is necessary to examine if the notified
scheme could qualify for one of the exemptions laid down
in Article 87(3) of the EC Treaty. In order to do so, the
Commission has assessed whether the measure proposed
by the UK is necessary and proportionate to the stated
objective and does not distort competition to an extent
contrary to the common interest.

Compatibility with Article 87(3) of the EC Treaty

18(1) In the past, the Commission has expressed the opi-
nion that the rehabilitation of brownfield sites con-
tributes to important Community objectives (*2).
Brownfield has been defined as land and/or buil-
dings in urban or rural areas that have previously
been developed, but that are not currently in
use (**). The Commission believes that the renova-
tion or conversion of empty business premises in
order to bring them back into productive use as
proposed by the UK by means of the notified mea-
sure could also be considered as a rehabilitation
measure and would therefore, in general, contribute
to Community objectives.

18(2

—

However, the Commission believes that at this stage
further analysis is required in order to judge the
appropriateness and proportionality of the Business
Premises Renovation Capital Allowances. This is
underlined by the following facts:

— According to the data provided by the UK aut-
horities, 85 % of all relevant expenditure in the
UK is undertaken by larger businesses and only
15 % by SMEs. Although the scheme is open for
all enterprises regardless of their size, the main
beneficiaries of the BPRA will mainly be large
businesses.

— However, the UK authorities have stated that
even in those cases where large companies own
the business premises, SMEs would nevertheless
be able to benefit from the measure indirectly as
they are often renting business outlets from large
enterprises. This is underlined by data provided
by the UK indicating that of new leases taken
out on premises vacant for more than one year,
31 % are by large businesses and 69 % by SMEs.
For the most deprived areas according to the
definition of the UK, the respective figures are
26 % for large enterprises and 74 % for SMEs.

(") The Commission Notice on the expiry of the Guidelines for under-

takings in deprived urban areas was published in O] C 119,
22.5.2002, p. 21.

(") See Commission decision on Land remediation (State aid N 385/

2002)

(") See Commission decision on stamp duty exemption L 149,

17.6.2003, p. 18.
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— The Commission notes that the notified measure
is not restricted to small and medium-sized
companies within the Commission definition.
Furthermore, the Commission also notes that
the scheme is not restricted to assisted areas pur-
suant to Article 87(3)(a) or Article 87(3)(c) of
the EC Treaty.

— The use of the 2 000 designated most deprived
areas of the UK as target area of the notified
measure raises the same issues as already in the
case of the Stamp duty exemption scheme. It
deviates from the standard practice of the Com-
mission when dealing with regional aid. The
Commission continues to believe that such a
deviation needs to be justified in order to avoid
that beneficiaries in areas which are not designa-
ted as assisted areas according to Article 87(3)(a)
areas andfor Article 87(3)(c) areas receive a
disproportionate economic advantage adversely
affecting trading conditions to an extent con-
trary to the common interest.

— Furthermore, in approving the Stamp duty
exemption scheme on the basis of the specific
merits of this scheme, the Commission imposed
a number of conditions. Amongst others, the
Commission decided that monitoring needed to
be ensured and that the beneficial effects of the
scheme on physical regeneration and notably on
brownfield sites needed to be demonstrated. The
Commission so far has not received any ex-post
analysis enabling it to assess the beneficial effects
of the scheme.

— Although the UK authorities state that the ave-
rage aid intensity would be between 9 % and
10 % net, maximum aid intensities under the
notified measure can reach up to 40 % net in
case of unincorporated businesses and up to
30 % net in case of companies, respectively.

18(3) The Commission, after a first preliminary assessment
of the measure, therefore has doubts whether the

19.

20.

21.

measure proposed by the UK is proportionate to the
objective and does not distort competition to an
extent contrary to the common interest. The Com-
mission is of the opinion that a more thorough ana-
lysis of this complex question is necessary. The
Commission wishes to collect information from
other interested parties. To do so, the Commission
must, for legal reasons, open the procedure provi-
ded for in Article 88(2) of the EC Treaty. It is only
with the help of such observations that the Commis-
sion can decide whether such aid is necessary and
does not adversely affect trading conditions to an
extent contrary to the common interest.

4. DECISION

In the light of the foregoing considerations, the Commis-
sion, acting under the procedure laid down in Article 88(2)
of the EC Treaty, requests the United Kingdom to submit
its comments and to provide all such information as may
help to assess the aid scheme “Business Premises Renova-
tion Allowances”, within one month of the date of receipt
of this letter.

The Commission wishes to remind the United Kingdom
that Article 88(3) of the EC Treaty has suspensory effect,
and would draw your attention to Article 14 of Council
Regulation (EC) No 659/1999, which provides that all
unlawful aid may be recovered from the recipients.

The Commission warns the United Kingdom that it will
inform interested parties by publishing this letter and a
meaningful summary of it in the Official Journal of the Euro-
pean Union. It will also inform interested parties in the
EFTA countries which are signatories to the EEA Agree-
ment, by publication of a notice in the EEA Supplement to
the Official Journal of the European Union and will inform
the EFTA Surveillance Authority by sending a copy of this
letter. All such interested parties will be invited to submit
their comments within one month of the date of such
publication.»



