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VERFAHREN BEZÜGLICH DER DURCHFÜHRUNG DER
WETTBEWERBSPOLITIK

KOMMISSION

STAATLICHE BEIHILFE — VEREINIGTES KÖNIGREICH

Staatliche Beihilfe Nr. C 7/07 (ex NN 82/06 und NN 83/06) — Mutmaßliche Beihilfe zugunsten von
Royal Mail und POL

Aufforderung zur Abgabe einer Stellungnahme gemäß Artikel 88 Absatz 2 des des EG-Vertrags

(Text von Bedeutung für den EWR)

(2007/C 91/10)

Mit Schreiben vom 21. Februar 2007, das auf den dieser Zusammenfassung folgenden Seiten in der verbind-
lichen Sprachfassung abgedruckt ist, hat die Kommission dem Vereinigten Königreich ihren Beschluss mitge-
teilt, wegen der vorerwähnten Beihilfe das Verfahren nach Artikel 88 Absatz 2 EG-Vertrag einzuleiten.

Wie in dem dieser Zusammenhang angefügten Schreiben erläutert, hat die Kommission beschlossen, gegen
bestimmte andere Beihilfen keine Einwände zu erheben.

Die Kommission fordert alle Beteiligten auf, sich innerhalb eines Monats ab dem Datum dieser Veröffentli-
chung zu der Maßnahme, die Anlass des Verfahrens ist, zu äußern. Die Stellungnahmen sind an folgende
Anschrift zu richten:

Europäische Kommission
Generaldirektion Wettbewerb
Registratur Staatliche Beihilfen
SPA 3 6/5
B-1049 Brüssel
Fax: (32-2) 296 12 42

Diese Stellungnahmen werden an das Vereinigte Königreich weitergeleitet. Alle Beteiligten, die eine Stellung-
nahme abgeben, können unter Angabe von Gründen schriftlich beantragen, dass ihre Identität nicht bekannt
gegeben wird.

ZUSAMMENFASSUNG

VERFAHREN

Die Kommission hat entweder im Wege von Beschwerden oder
eines Schriftwechsels mit den Behörden des Vereinigten König-
reichs im Anschluss an solche Beschwerden von den Maßnah-
men erfahren, derentwegen die Kommission ein Verfahren nach
Artikel 88 Absatz 2 einleitet. Keine dieser Maßnahmen wurde
bei der Kommission angemeldet.

BESCHREIBUNG DER MASSNAHMEN, DIE GEGENSTAND DES
VON DER KOMMISSION EINGELEITETEN VERFAHRENS SIND

Beihilfeempfänger

Begünstigte der angeblich rechtswidrigen Beihilfe ist die Royal
Mail Group plc (nachstehend „RM“), ein 100 %iges Staatsunter-
nehmen (mit der Royal Mail Holdings plc als Holdinggesell-
schaft). RM ist der größte Postdienstleister im Vereinigten König-
reich und verfügte bis Ende 2005 über ein gesetzliches Monopol
für die meisten grundlegenden Dienste des Briefversands. Wäh-
rend das Postnetz von der Post Office Limited (POL), einer Toch-
tergesellschaft von RM, unterhalten wird, betreibt RM mit Parcel-
force einen getrennten Paketversand. Mit Ausnahme geringer
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Unternehmensgewinne in den Jahren 1995/96 verzeichnete Par-
celforce seit 1991 Verluste. Trotz zahlreicher Umstrukturie-
rungsmaßnahmen konnten erst wieder im Jahr 2005 Gewinne
erwirtschaftet werden.

Das Darlehen von 2001

Im Februar 2001 gewährten die Behörden des Vereinigten
Königreichs der RM ein Darlehen von 500 Mio. GBP für die
Finanzierung von ausländischen Erwerbungen in den operativen
Bereichen Brief- und Postversand. Das Darlehen muss zwischen
2021 und 2025 zurückgezahlt werden und wurde zu einem
Zinssatz von durchschnittlich 5,8 % gewährt. Die Behörden des
Vereinigten Königreichs haben der Kommission gegenüber
schriftlich erklärt, dass dieses Darlehen zu den handelsüblichen
Bedingungen gewährt wurde und sie Berater hinzugezogen hät-
ten, um genau dies sicherzustellen. Das Darlehen sei nicht für
Umstrukturierungsmaßnahmen zugunsten von Parcelforce
bestimmt, die Vergabe des Darlehens sei nicht für eine solche
Umstrukturierung, sondern ausschließlich für die Finanzierung
von Akquisitionen im Ausland genehmigt worden.

Die Darlehensfazilitäten

Die Behörden des Vereinigten Königreichs stellten RM verschie-
dene Darlehensfazilitäten für die Finanzierung ihres „Erneue-
rungsplans“ zur Verfügung. Diese umfassten eine Darlehensfazi-
lität des National Loans Fund (NLF) in Höhe von 544 Mio. GBP,
das durch den Kassenbestand der RM besichert ist, sowie zwei
Anleihen, die die britischen Behörden von der RM erwarben (in
Höhe von 300 Mio. GBP bzw. 200 Mio. GBP). Diesbezüglich
haben die Behörden des Vereinigten Königreichs ebenfalls im
Schriftwechsel mit der Kommission erklärt, dass diese Darle-
hensfazilitäten zu handelsüblichen Bedingungen eingeräumt
wurden und Berater hinzugezogen worden seien, um dies zu
gewährleisten. Bis Oktober 2006 waren diese Fazilitäten nicht
vollständig in Anspruch genommen worden. Die Fazilität in
Höhe von 200 Mio. GBP war im Oktober 2006 bereits abgelau-
fen. Dennoch zahlte die RM eine Bereitstellungsprovision. GBP.
Im Mai 2006 teilten die Behörden des Vereinigten Königreichs
mit, dass sie die verbleibenden Darlehensfazilitäten verlängern
und von 844 Mio. GBP auf 900 Mio. GPB aufstocken würden.

Das Renten-Treuhandkonto

2006 richteten die Behörden des Vereinigten Königreichs ein
„Treuhandkonto“ mit Bargeldguthaben aus RM-Rückstellungen
ein, über die die Behörden des Vereinigten Königreichs gemäß
Sektion 72 des britischen Postverfassungsgesetzes von 2000
(Postal Services Act) eine besondere Kontrolle ausüben. Sollte
die RM ihren Verpflichtungen nicht nachkommen, könnte dieses
Konto unter bestimmten Umständen für den Royal Mail Pension
Plan (RMPP) in Anspruch genommen werden. Diese Regelung
wurde getroffen, weil laut Jahresbilanz 2005/06 für die verschie-
denen Rentenpläne der RM, von denen die RMPP bei weitem
der wichtigste ist, ein Defizit von 5,6 Mio. GBP bestand. Mit
Hilfe des Treuhandkontos kann die RM mit den Treuhändern
der RMPP einen längeren Zeitraum zur Bewältigung des Defizits
vereinbaren und somit ihre Rentenbeiträge für die kommenden
Jahre senken. Nach Auffassung der Behörden des Vereinigten
Königreichs liegt eine solche Verwendung der Rücklagen im bes-
ten Geschäftsinteresse der RM. Indem die Behörden der RM hel-
fen, den Erneuerungsplan der RM ganz umzusetzen, würde
gleichzeitig der Wert ihrer Beteiligung steigen. Soweit die Kom-
mission weiß, bestehen bezüglich der in Rede stehenden Maß-
nahme feste Zusagen, auf die bereits konkrete Schritte gefolgt
sind. Sie betrachtet die Maßnahme deshalb als durchgeführt.

Das Gesellschafterdarlehen in Höhe von 300 Mio. GBP

Am 8. Februar 2007 erfolgte eine Ankündigung der Behörden
des Vereinigten Königreichs in Bezug auf das Renten-Treuhand-
konto, die Darlehensfazilität in Höhe von 900 Mio. GBP und
das neue Darlehen in Höhe von 300 Mio. GBP zugunsten von
Royal Mail.

WÜRDIGUNG DER MASSNAHMEN

Vorliegen einer Beihilfe

Das Darlehen von 2001 ist zwischen 2021 und 2025 zurückzu-
zahlen und wurde zu einem durchschnittlichen Zinssatz
gewährt, der erheblich unter dem Referenzzinssatz lag, der zum
Zeitpunkt der Unterrichtung der Kommission über die Gewäh-
rung des Darlehens galt (7,06 %). Die Behörden des Vereinigten
Königreichs haben einige Schriftstücke vorgelegt, die belegen,
dass für derartige langfristige Darlehen Zinssätze unterhalb des
Referenzzinssatzes (für den Zinssätze für fünf Jahre herangezo-
gen werden) gewährt werden durften, ohne dass ein Verstoß
gegen den Grundsatz des marktwirtschaftlich handelnden Kapi-
talgebers vorlag. Aus diesen Schriftstücken geht allerdings auch
hervor, dass ein Teil des Darlehens bereits 1999 und 2000
erteilt wurde. Dies widerspricht nicht nur zuvor übermittelten
Informationen, sondern bezieht sich auch auf einen Zeitraum, in
dem der Referenzzinssatz sogar bei 7,64 % (2000) lag.

Die 2003 eingeräumten Darlehensfazilitäten wurden nicht gänz-
lich in Anspruch genommen. Daraus kann jedoch nicht der
Schluss gezogen werden, dass der RM aus den Kreditfazilitäten
kein Vorteil erwuchs, da allein schon deren Bereitstellung dem
Unternehmen eine „Option“ ließ. 2003 hätte man nicht wissen
können, dass die Fazilitäten nicht genutzt werden würden. Die
2003 eingeräumten und auch noch im Oktober 2006 bestehen-
den Darlehensfazilitäten sollen, allerdings zu geänderten Bedin-
gungen, verlängert werden. Die Behörden des Vereinigten König-
reichs teilten der Kommission am 31. Oktober mit, dass noch
über die Bedingungen verhandelt werden würde. Auf der Grund-
lage der ihr zur Verfügung stehenden Informationen kann die
Kommission nicht ausschließen, dass ein Beihilfeelement enthal-
ten ist.

Ein Ziel des Treuhandkontos, dass in Bezug auf RM eindeutig
selektiv ist, besteht darin, die von RM in den RMPP einzuzahlen-
den Rentenbeiträge zu senken, um auf diese Weise das derzeitige
Defizit in den Griff zu bekommen. Hieraus könnte gefolgert
werden, dass die Maßnahme RM möglicherweise einen Vorteil
gewährt und somit eine staatliche Beihilfe darstellt. Die Behör-
den des Vereinigten Königreichs machen allerdings geltend, dass
die Maßnahme als Intervention eines marktwirtschaftlichen
Investors gerechtfertigt werden kann, da sie RM die Modernisie-
rung ihrer Geschäftstätigkeit auf der Grundlage ihres derzeitigen
Erneuerungsplans ermöglicht. Die Kommission kann diesem
Argument allerdings nicht folgen, da es weder durch Projektio-
nen noch Finanzanalysen untermauert ist. Sie bezweifelt weiter-
hin, dass die in Rede stehende Maßnahme keine Beihilfeelemente
enthält.

Der Kommission wurde nicht mitgeteilt, zu welchen Bedingun-
gen das Darlehen in Höhe von 300 Mio. GBP gewährt wird. Da
es Teil eines Maßnahmenbündels ist, das nach Auffassung der
Kommission nach gegenwärtigem Prüfstand eine Beihilfe darstel-
len könnte, ist es keinesfalls möglich, die Bedingungen, zu denen
das Darlehen gewährt wird, unabhängig zu würdigen.
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Vereinbarkeit der Beihilfe mit dem Gemeinsamen Markt

Im Falle der fraglichen Maßnahmen scheint Artikel 86 Absatz 2
nicht als Rechtsgrundlage herangezogen werden zu können. Das
Darlehen von 2001 und die Darlehensfazilitäten wurden von
den Behörden des Vereinigten Königreichs eindeutig für andere
Vorhaben als für Dienstleistungen von allgemeinem wirtschaftli-
chen Interesse eingeräumt, nämlich für ausländische Erwerbun-
gen der RM und den 2003 angenommenen Erneuerungsplan.
Auch das Renten-Treuhandkonto und das Gesellschafterdarlehen
in Höhe von 300 Mio. GBP beziehen sich nicht auf Dienstleis-
tungen von allgemeinem wirtschaftlichen Interesse, die von RM
erbracht würden.

Die einzige Grundlage für eine Vereinbarkeit der in Rede stehen-
den Maßnahmen mit dem Gemeinsamen Markt wäre — sollte
sie ein Beihilfeelement enthalten — zu diesem Zeitpunkt Arti-
kel 87 Absatz 3 Buchstabe c EG-Vertrag. Die Maßnahmen schei-
nen allerdings mit keinen der von der Kommission ausgegebe-
nen Regeln für die Anwendung dieses Unterabschnitts überein-
zustimmen. Sollte es sich um eine staatliche Beihilfe handeln,
bezweifelt die Kommission daher, dass die in Rede stehenden
Maßnahmen mit dem Gemeinsamen Markt vereinbar sind.

Gemäß Artikel 14 der Verordnung (EG) Nr. 659/1999 des Rates
können alle rechtswidrigen Beihilfen vom Empfänger zurückge-
fordert werden.

DAS SCHREIBEN

„The Commission wishes to inform the United Kingdom that,
having examined the information supplied by your authorities
on the aid/measure referred to above, it has decided to initiate
the procedure laid down in Article 88(2) of the EC Treaty. The
Commission decided not to raise any objections to certain other
measures, as described in this letter.

1. PROCEDURAL ASPECTS

(1) On 3 December 2002, Deutsche Post (DP) lodged a com-
plaint against alleged cross-subsidies granted to the parcel
activities of Royal Mail Group (RM).

(2) In response to Commission requests for information, the
UK authorities provided information relevant to the mat-
ters raised in the complaint by letters of 25 February
2003 and 13 February 2004, and by email dated
17 December 2003. This information included certain
other Government measures in relation to Royal Mail.

(3) On 27 May 2003, the Commission approved a series of
measures in favour of Post Office Limited (“POL”) which is
a subsidiary of RM (case N 784/02) (1). Under these

measures, compensation was granted to POL, financed
through a reserve constituted from surplus cash generated
by RM. On 22 February 2006 the Commission raised no
objection to continuation of one of these measures (rural
network support) for a further period (case N 166/05).

(4) On 8 October 2003, DP lodged an action for annulment
(T-343/03) against the N 784/02 Commission Decision,
arguing that this decision had implicitly rejected its CP
206/02 complaint. On 16 November 2005, the Court of
First Instance rejected the action of DP saying that the
N 784/02 Decision did not imply the rejection of the
complaint and that the Commission was carrying on
investigations (as demonstrated by the correspondence
presented before the Court).

(5) On 10 August 2006, DP sent a letter which invited the
Commission to take a position on its complaint of 2002
within the period of two months, on the basis of Article
232 of the Treaty. The same letter contained information
concerning a series of alleged new State aid measures.
These measures are distinct from those which were the
subject of the complaint of 2002 and the complaint
against them was therefore treated as a separate complaint
which was attributed the reference CP 221/06, subse-
quently NN 83/06. The alleged measures were as follows:

— a transfer of GBP 850 million to a special account
dedicated to finance RM's pensions,

— decision of Department of Trade and Industry to inc-
rease the amount of a loan granted to RM from
GBP 844 million to GBP 900 million,

— violation of DG Comp's N 166/05 Decision concer-
ning support for POL's rural network, since GBP 150
million was transferred to POL directly from the State
budget and not, as approved by the Decision, from a
special, ring-fenced reserve.

(6) In response to Commission requests for information, the
UK authorities provided information relevant to the mat-
ters raised in the two complaints by letters of 6 October
and 31 October 2006. By letter of 5 December 2006 they
supplemented this information with respect to one of the
other measures mentioned at paragraph (3) above.

(7) By letter of 27 October 2006, the Mail Competition
Forum (MCF), a body representing entrants to the postal
market in the UK, submitted a complaint about the special
account dedicated to finance RM's pensions also covered
by DP's second complaint. The complaint of MCF was
attributed the reference CP 164/06, subsequently NN
82/06. A non-confidential version of the complaint was
sent to the UK authorities on 20 November 2006. The
UK authorities supplied some comments on the complaint
by letter of 19 December 2006.

(8) By letter of 7 December 2006 the Commission informed
DP that it did not see sufficient grounds for continuing
the investigation concerning complaint CP 206/02, and
that if it did not hear from DP within 20 working days,
the complaint would be considered withdrawn. No res-
ponse was received within the deadline. That complaint is
therefore considered withdrawn and the specific allega-
tions made in it are not treated in this decision.
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(1) — an annual compensation of GBP 150 million granted to POL for
the net public service cost of rural counter coverage (“rural net-
work support”),

— an aid devoted to back POL's debt to Royal Mail Group plc which
had financed POL's balance-sheet deficits up to 31 March 2002
(“debt payment funding”),

— a rolling working capital loan to POL for over-the-counter cash
payments meant to fund the basic postal account.

These measures complement earlier measures the Commission appro-
ved in 2002. On 12 March 2002 the Commission approved the fund-
ing of a basic postal account to credit social benefits and from which
cash can be withdrawn at post office counters for those benefits holders
who do not want to open an account with a bank. On 18 September
2002 the Commission approved minimum funding necessary for POL
to close 3 000 urban counters no longer required under the 2000 UK
Postal Services Act (2000).



(9) On 7 December 2006 the United Kingdom notified the
proposed extension of another of the measures in favour
of POL (debt payment funding) covered by N 784/02
which was otherwise due to expire in 2007. The Commis-
sion is treating this notification (N 822/06) in a separate
decision.

(10) On 8 February 2007 the UK authorities communicated to
the Commission the terms of an announcement concer-
ning the pensions measure, the GBP 900 million loan faci-
lity and also a new loan of GBP 300 million to Royal
Mail.

2. DESCRIPTION OF THE MEASURES

2.1. The beneficiary of the alleged State aid

(11) The beneficiary of the alleged State aid is Royal Mail
Group plc (RM) which (through a holding company, Royal
Mail Holdings plc) is a 100 % State-owned company. RM
is the UK's main postal operator and had a legal mono-
poly over most basic letter services until the end of 2005.
The post office network is operated by POL, which is a
subsidiary of RM.

(12) Before 2001, the postal activities in the UK were carried
out by The Post Office Corporation, a statutory body crea-
ted by the Post Office Act 1969. The assets and liabilities
of The Post Office Corporation were transferred to Con-
signia Holdings (now renamed Royal Mail Holdings plc)
and to its subsidiary, Consignia plc (now RM) on 26
March 2001, under the terms of the Postal Services Act
2000.

(13) RM has a separate parcels business division, Parcelforce,
which was cited as the particular beneficiary in DP's com-
plaint of 2002. Parcelforce has its own separate hub and
spoke infrastructure. In 2003 a part of parcels activity
(including the provision of a universal service for parcels
handed in at post offices) was transferred from Parcelforce
to RM and is now operated through RM's infrastructure.
Today Parcelforce is focused only on time critical parcels.

2.2. Financial regime of the beneficiary and relation-
ship with the State

(14) Under the regime in existence before the incorporation
and transfers of 2001, there was no requirement for The
Post Office Corporation to pay any dividends to the UK
authorities and it did not do so. It was however obliged to
invest a proportion of the profits it generated each year in
Government securities or National Loan Fund deposits.
These investments, classed as current assets and often
referred to as the “gilts”, remained with RM following the
2001 transfers and amounted to GBP 1,8 billion at
31 March 2002. Following directions of the UK authori-
ties under section 72 of the Post Office Act 2000 dated
30 January 2003, RM placed these assets in a special
reserve (“the mails reserve”) to be used to finance specific
measures as directed.

(15) Following the incorporation and transfers of 2001, the
possibility exists for RM Holdings plc to pay a dividend to
its shareholder the UK Government. It has not however
done so having made losses for most of the subsequent
years.

(16) Beginning in 2001, the UK authorities have made certain
loans or loan facilities available to RM. These are described
in section 2.4 below.

(17) Through directions dated 30 January 2003, 25 May 2006
and 11 July 2006, the UK authorities directed RM to use
the mails reserve to fund measures in favour of POL. The
Commission had raised no objection to these measures by
decisions of 27 May 2003 (2) (case N 784/02) and
22 February 2006 (N 166/05). By means of an agreement
dated 9 August 2006 and through directions dated the
same day and 28 September 2006, the UK authorities
made arrangements to end the use of the mails reserve to
fund these measures and to fund them instead directly
from the State budget. The UK authorities informed the
Commission of this change by means of a letter dated
6 October 2006.

(18) Parcelforce had accumulated losses since 1991. Before
1996 Parcelforce underwent a restructuring with the effect
of containing its losses and Parcelforce made a small tra-
ding profit in 1995/1996. Since that date, despite nume-
rous restructuring efforts, including the closure of five
sort-centres, the elimination of some 5 000 jobs and the
closure of 50 out of 102 depots in 2002, Parcelforce
generated further losses until the implementation of a far-
reaching restructuring plan starting in 2003. After a suc-
cessful implementation of this plan, Parcelforce became
profitable again in 2005.

2.3. State financing measures in favour of RM

2.3.1. The 2001 loan

(19) In February 2001, the UK authorities made a loan of
GBP 500 million to RM to finance overseas acquisitions
for the mails and parcels business. The loan is repayable
between 2021 and 2025 and carries an average interest
rate of around 5,8 %. The UK authorities have stated in
correspondence with the Commission that this loan was
on commercial terms, and that they followed advice from
consultants designed to ensure that this was so. In addi-
tion, they have stated that the loan was not for any Parcel-
force restructuring, that its terms were not linked to such
restructuring, and that it was made solely to finance over-
seas acquisitions. The loan was secured on RM's sharehol-
ding in General Logistics Systems International Holdings
BV and certain other RM assets. The loan was not notified
to the Commission.

2.3.2. The measures in favour of POL

(20) By letter dated 3 December 2002 the UK authorities noti-
fied the measures in favour of POL referred to at para-
graph (4) above. These measures were approved by the
Commission in May 2003. The decision noted the funding
mechanism from the mails reserve.

26.4.2007 C 91/37Amtsblatt der Europäischen UnionDE

(2) It should be noted that this decision stated the measures not to be State
aid given the jurisprudence existent at the time, but in the alternative to
be compatible with the common market if they were considered to be
aid. When one measure (rural network support funding) was reassessed
in case N 166/05 in the light of the subsequent jurisprudence, it was
considered to be State aid.



(21) By letter of 18 March 2005 the UK authorities notified
the extension of one of these measures, Rural Network
Support, which had been authorised for three years up to
31 March 2006. This extension was approved by the
Commission on 22 February 2006. By letter of 6 October
2006 the UK authorities informed the Commission that
they were now funding the two continuing measures,
namely Rural Network Support and Debt Funding Mecha-
nism, directly from the State budget and indeed had begun
to make payments on that basis. In that letter the UK
authorities noted that the mails reserve represented State
resources and that therefore the UK believed the change in
funding arrangements had any bearing on the previous
clearance decisions. In the case of one payment, the State
made a capital injection to RM for an amount (GBP 145
million) that RM had loaned to POL.

2.3.3. The loan facilities

(22) In 2003 the UK authorities made available to RM various
loan facilities to finance its “renewal plan” (including the
restructuring of Parcelforce described at paragraph (19)
above). These facilities, described by the UK authorities as
“a commercial package” were negotiated between RM and
the Government and consisted of a loan facility of
GBP 544 million from the National Loans Fund (NLF)
secured on RM's accumulated cash balances (in particular
the funds allocated to the mails reserve) and the acquisi-
tion by the authorities of two bonds issued by RM (one of
GBP 300 million and one of GBP 200 million). Again, the
UK authorities have stated in correspondence with the
Commission that these loan facilities were on commercial
terms, and that they followed advice from consultants
designed to ensure that this was so. They also informed
the Commission that as of October 2006 these loan facili-
ties had not been drawn down, apart from a GBP 50 mil-
lion testing of the draw down process which was repaid in
7 days, and that the GBP 200 million facility had by then
expired. Commitment fees of some GBP […] (*) had non-
etheless been paid by RM. These loan facilities were not
notified to the Commission.

(23) In May 2006 the UK authorities announced their inten-
tion to extend the remaining loan facilities and to increase
their level from GBP 844 million to GBP 900 million. The
UK authorities indicated on 31 October 2006 that the
precise terms of this extension were still being finalised
but the intention was that it would be on commercial
terms and that the lending would not constitute State aid.
They did not therefore intend to notify the extended loan
facilities to the Commission. On 8 February 2007 the UK
authorities announced that the terms of the extended faci-
lities had been agreed.

2.3.4. The pensions escrow account

(24) In 2006 the UK authorities decided to release GBP 850
million of the cash balances remaining in the mails
reserve within RM to set up an “escrow account”, which
could be drawn on by the Royal Mail Pension Plan (RMPP)
in certain circumstances if RM were to fail as a business.
The background to this measure was that the various RM
pension schemes, of which the RMPP is by far the largest,

showed a total deficit (excess of projected liabilities over
assets, on certain prudential assumptions) of GBP 5,6 bil-
lion in its 2005/6 accounts, where for the first time this
deficit was included in RM's balance sheet. The RMPP, like
other UK occupational pension schemes, is a funded
scheme which is required to hold assets in respect of its
liabilities. According to the UK authorities, RM would not
be able to pay off this deficit quickly and modernise the
business at the same time, given projected cash flows. The
account therefore allows RM to agree with the trustees of
the RMPP a longer period for addressing the deficit the-
reby reducing its pension contributions in the next years.
The UK authorities have stated that they believe the use of
the mails reserve for this purpose is in RM's best commer-
cial interests, and that by enabling RM to complete its
strategic plan they will bring about an increase in the
value of the UK authorities' shareholding. Without the esc-
row account and the extended loan facilities, the UK
authorities claim there is a possibility that shareholder
value would be destroyed not enhanced, and therefore that
they are acting in a commercial manner and notification
is not necessary.

(25) The Commission understands that the UK authorities have
fully committed themselves to this measure including in
statements to Parliament. They have informed the Com-
mission that the measures in favour of POL are being
financed from the State budget because the mails reserve
has been allocated for this other purpose. The intention to
implement the escrow account is referred to both in the
accounts of the Department of Trade and Industry and in
the recital to a legal act directing RM under s.72 of the
Postal Services Act which ends the use of the mails reserve
to fund the POL measures. The Commission therefore
considers that this measure has been put into effect. It has
therefore placed this measure on the register of non-noti-
fied aid, under the reference NN 82/06 (in relation to the
complaint by the MCF) and NN 83/06 (in relation to the
complaint by DP).

2.3.5. The new GBP 300 million shareholder loan

(26) On 8 February 2007 the UK authorities announced their
agreement to provide RM with a GBP 300 million share-
holder loan. This loan has not been notified to the Com-
mission, nor have the UK authorities indicated their inten-
tion to do so. It is clear from the terms of the announce-
ment that this loan is part of a package of measures with
the pensions escrow account and loan facility.

3. ANALYSIS

3.1. Qualification of the measures as State aid

(27) Article 87(1) of the EC Treaty states:

Save as otherwise provided in this Treaty, any aid granted by a
Member State or through State resources in any form whatsoever
which distorts or threatens to distort competition by favouring
certain undertakings or the production of certain goods shall, in
so far as it affects trade between Member States, be incompatible
with the common market.
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In order for aid in the sense of Article 87(1) to be present,
there needs to be an aid measure imputable to the State
which is granted by State resources, affects trade between
Member States and distort competition in the common
markets, and confers a selective advantage to underta-
kings.

(28) The business of letters and parcels delivery is an interna-
tional one, and the Commission believes that a selective
advantage in favour of RM or Parcelforce would distort
competition and affect trade between Member States.

3.1.1. The 2001 loan

(29) The 2001 loan was granted from State funds, and was
selective in that it was granted only to RM.

(30) In order to determine whether the loan provided an
advantage to RM, it is necessary to examine its terms so
as to assess whether a private lender, acting in a market
economy, would have been prepared to lend on the same
terms. For these purposes the Commission has equipped
itself with reference interest rates (3) by which the terms of
loans may be assessed. These reference rates are based on
the five-year interbank swap rate, plus a premium of 0,75
percentage points. As it has made clear in its 1993 Com-
munication on the Application of Articles 92 and 93 of
the EEC Treaty and of Article 5 of Commission Directive
80/723/EEC to public undertakings in the manufacturing
sector, “where the public authority controls an individual
public undertaking … the Commission will take account
of the nature of the public authorities' holding in compa-
ring their behaviour with the benchmark of the equivalent
market economy investor” (4), both for calls for funds to
financially restructure a company and to finance specific
projects. In the case of a company which “has underper-
formed”, the owner called upon to provide the extra
finance to such undertaking will normally examine “more
sceptically” a call for finance. Where the call for finance “is
necessary to protect the value of the whole investment the
public authority like a private investor can be expected to
take account of this wider context when examining whe-
ther the commitment of new funds is commercially justi-
fied” and where a decision is made “to abandon a line of
activity because of its lack of medium/long term commer-
cial viability, a public group, like a private group, can be
expected to decide the timing and scale of its run down in
the light of the impact on the overall credibility and struc-
ture of the group”.

(31) As noted above, the 2001 loan is repayable between 2021
and 2025 and carries an average interest rate of around
5,8 %. This is significantly below the reference rate appli-
cable to the UK at the time the UK previously informed
the Commission that the loan was granted, which was
7,06 %. The UK authorities have provided certain evidence
that at that time the yield curve in the UK was downward
sloping and that therefore the interest rates for such a long
term loan could be below the reference rate (which is
based on five year rates) without contravening the market
economy investor principle. However, this evidence also
appears to indicate that part of the loan was granted

in 1999 and 2000. Not only does this contradict earlier
information, but it involves a period when the reference
rate was even higher (7,64 % in 2000). The Commission
has also noted that, at least in 2001, the decline in Royal
Mail's financial performance was beginning. This would
normally be reflected in the terms of any loan. For this
reason, when assessing a loan to a company in financial
difficulties, the Commission may use as a point of compa-
rison a rate higher than the reference rate.

(32) The Commission also notes that the purpose of the loan
was not linked to restructuring, and that it was made
solely to finance overseas acquisitions. The UK authorities
have not argued that the loan was necessary to protect the
value of the whole investment in RM.

(33) The Commission therefore has doubts concerning the aid
character of this loan and cannot exclude a priori that aid
is involved. The Commission wishes to examine, within
the context of the Article 88(2) procedure, whether the
2001 loan provided an advantage to RM.

3.1.2. The measures in favour of POL

(34) The Commission has already assessed the aid character of
the measures in favour of POL in cases reference N 784/
02 and N 166/05. In the case of N 784/02 it should be
noted that the Commission considered that the measures
did not constitute State aid in the sense of Article 87(1),
given the absence of overcompensation for the provision
of a service of general economic interest, in accordance
with the Community jurisprudence at the time. In the
alternative, were they to be considered State aid, they were
compatible under Article 86(2) of the Treaty.

(35) As it has already stated in case N 166/05 in respect of
one measure, the Commission believes that in the light of
subsequent jurisprudence (5) these measures do constitute
State aid because they do not meet the four criteria under
which compensation for provision of services of general
economic interest falls outside the definition in Article 87
(1) of the Treaty. These conditions are that, first, the reci-
pient undertaking must actually have public service obli-
gations to discharge, and the obligations must be clearly
defined. Second, the parameters on the basis of which the
compensation is calculated must be established in advance
in an objective and transparent manner. Third, the com-
pensation cannot exceed what is necessary to cover all or
part of the costs incurred in the discharge of the public
service obligations, taking into account the relevant
receipts and a reasonable profit. Finally, where the under-
taking which is to discharge public service obligations, in
a specific case, is not chosen pursuant to a public procure-
ment procedure which would allow for the selection of
the tenderer capable of providing those services at the
least cost to the community, the level of compensation
needed must be determined on the basis of an analysis of
the costs which a typical undertaking, well run and ade-
quately provided with means of transport, would have
incurred. The Commission considers that the fourth con-
dition is not met by the measures in favour of POL.
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(36) The qualification of these measures as State aid is not at
all changed by the information provided by the UK in its
letter of 6 October, that the two continuing measures,
namely Rural Network Support and Debt Funding Mecha-
nism, would now be funded directly from the State bud-
get.

(37) These measures therefore constitute State aid. In so far as
they respect the terms on which they have already been
authorised by the Commission, they constitute existing aid
in the sense of Article 1(b)(ii) of Council Regulation (EC)
No 659/1999.

3.1.3. The loan facilities

(38) The UK authorities have informed the Commission that as
at October 2006 the loan facilities granted in 2003 had
not been drawn down. However, it cannot be concluded
from this point alone that the loan facilities provided no
advantage, since the availability of the loan facilities has
an “option value” to the company. It could not have been
known in 2003 that they would not be drawn down. The
terms of the loan facilities therefore need to be assessed in
the same way as the 2001 loan. The 1993 Commission
communication mentioned and quoted at paragraph (31)
above is also relevant to this assessment. It can be noted
that these loan facilities were linked to RM's “renewal
plan”.

(39) The GBP 544 million NLF loan was granted at “[…] basis
points above Libor or relevant gilt”. It should be noted
that the reference rate is set at 75 points above an inter-
bank swap rate. The UK authorities have justified the low
margin by reference to the security provided, namely the
cash reserves of RM. However, the Commission notes that
these reserves constitute State resources over which the
UK authorities had control through specific legislation.
The Commission therefore questions whether their use as
security could necessarily dispel its doubts as to the aid
character of the measure. It notes that if the loan had been
drawn down a saving of […] basis points would outweigh
the value of the commitment fees which have been paid
by RM.

(40) The bonds of GBP 300 million and of GBP 200 million
were issued at rates of […] and […] basis points above
the “relevant gilt”. The larger bond was secured by a floa-
ting charge over all assets of RM while the smaller one
had lower security. The margin of […] basis points above
a rate based on Government securities (which are typically
below interbank rates) implies the GBP 300 million loan
may have been at a rate below the Commission's reference
rate.

(41) In order to assess whether the terms of these loan facilities
contained an aid element, one test to be applied would be
whether the commitment fees paid by RM covered the
value of the option. If the loan facilities themselves con-
tain an aid element (ie if the available loan was below a
market economy investor rate) then it would be necessary
to assess what account should be taken of this in assessing
the value of the option.

(42) The UK authorities have informed the Commission, in res-
ponse to questions, that the 2003 loan facilities still exis-
ting in October 2006 (namely the GBP 544 million Natio-
nal Loan Fund loan and the GBP 300 million bond) are to
be extended, on revised terms. The UK authorities infor-
med the Commission on 31 October that the terms were
still being negotiated but that they were taking advice
from consultants to ensure that the terms were commer-
cial.

(43) On the basis of the information available to the Commis-
sion it cannot be ruled out that an aid element is invol-
ved.

(44) In the light of all the above information the Commission
is unable to allay its doubts that the loan facilities made
available to RM may contain State aid. It therefore invites
the UK to provide full details to the Commission within
the context of the Article 88(2) procedure so that it can
be assessed whether the past and proposed extended facili-
ties provide any aid element.

3.1.4. The pensions escrow account

(45) It is established case law that measures of State interven-
tion need to be assessed under Article 87(1) not by refe-
rence to their causes or their aims but in relation to their
effects (6). The UK authorities have made clear that one
clear effect of the escrow account, which is clearly selec-
tive towards RM, is to reduce the pensions contributions
that RM has to make to the RMPP to address its current
deficit. This is an indication that the measure may provide
an advantage to RM and therefore be State aid.

(46) As already noted the UK authorities have argued that the
measure can be justified as the intervention of a market
economy investor, which would imply that it does not
provide any advantage and is therefore not State aid,
because it allows RM to modernise its business through its
current strategic plan. However, the Commission has
doubts about this argument, which has not been backed
up by projections or by financial analysis, and is not in a
position to allay its doubts that aid may be involved. It
therefore wishes to open the Article 88(2) procedure on
this point.

(47) In examining this question the Commission will be consi-
dering three aspects, given the particular nature of the
funds being allocated to the escrow account. Given that
the reserve funds within the reserve are already held wit-
hin Royal Mail and on its balance sheet, one issue is whe-
ther the creation of the escrow account can be regarded as
a commercial decision by RM in spite of the involvement
of the UK authorities, which arises through the particular
legal regime applicable. A second issue, given the particu-
lar powers taken by the UK authorities over these reserves,
is whether a shareholder acting commercially would agree
to this use of shareholders' equity. A third issue, given that
the use of the reserves for the pensions measure requires
the authorities to fund the POL measures from the State
budget, is whether a shareholder would agree to bring
new equity to fund an escrow account of this type.
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3.1.5. The new GBP 300 million shareholder loan

(48) The terms of the loan have not been communicated to
the Commission. The Commission has therefore been
unable to assess whether its terms include aid. Given the
fact that the loan is part of package of measures where
the Commission has not allayed its doubts that State aid
may be involved, the terms of the loan could not in any
case be assessed independently. The Commission therefore
wishes to assess the terms of this loan within the 88(2)
procedure it is opening.

3.2. Assessment of compatibility of the measures if
State aid is present

(49) RM carries out certain services of general economic inte-
rest. Aid destined to meet the extra costs of providing
such services could, under appropriate conditions, be
authorised on the basis of Article 86(2) of the EC Treaty.
Indeed, the measures in favour of POL referred to in sec-
tion 3.1.3 above were authorised on this basis. The Com-
mission believes that this authorisation is not put into
question by the change of funding arrangements under
which the measures are financed direct from the State
budget and therefore raises no objection to this change.

(50) However, in the case of the other measures referred to
above for which the Commission has not been able to
allay its doubts that State aid may be involved, namely the
2001 loan, the loan facilities and the pensions escrow
account, the legal basis of Article 86(2) does not seem to
be available. The 2001 loan and loan facilities have been
explicitly linked by the UK authorities to other projects,
namely the overseas acquisitions of RM and the renewal
plan adopted in 2003. The pensions escrow account and
GBP 300 million shareholder loan have similarly not been
linked to any service of general economic interest perfor-
med by RM.

(51) The only basis for compatibility for these measures, if they
contain State aid, would at this stage appear to be Article
87(3)(c) of the Treaty. However, the measures do not
appear to conform with any of the rules concerning the
application of that sub-paragraph that the Commission
has promulgated to date. If therefore State aid is involved,
the Commission doubts whether these measures are com-
patible with the common market.

4. DECISION

(52) In the light of the foregoing considerations, the Commis-
sion, acting under the procedure laid down in

Article 88(2) of the EC Treaty, requests the United King-
dom to submit its comments and to provide all such
information as may help to assess the 2001 loan, the loan
facilities and the pensions escrow account within one
month of the date of receipt of this letter.

(53) In particular, the Commission requests the UK to provide:

— clarification of the details and timing of the 2001 loan
and any further considerations concerning its confor-
mity to the market economy investor principle,

— clarification of the details of the loan facilities issued
in 2003, any further considerations concerning their
conformity to the market economy investor principle
including concerning the market conformity of the
commitment fees paid, and full details of the extended
loan facility negotiated with Royal Mail,

— full details of the pensions escrow account, including
the terms on which it may be called upon by the
RMPP, the legal instruments establishing it, the effect
of its creation on the pensions contributions to be
paid by RM, and any further considerations concer-
ning its assessment under Article 87(1) of the Treaty,

— full details of the GBP 300 million shareholder loan
announced on 8 February 2007.

(54) The Commission raises no objection to the change of
funding arrangements for the measures in favour of POL
of which the United Kingdom informed the Commission
on 6 October 2006.

(55) The Commission requests your authorities to forward a
copy of this letter to the potential recipient of the aid
immediately.

(56) The Commission wishes to remind the United Kingdom
that Article 88(3) of the EC Treaty has suspensory effect,
and would draw your attention to Article 14 of Regula-
tion (EC) No 659/1999, which provides that all unlawful
aid may be recovered from the recipient.

(57) The Commission warns the United Kingdom that it will
inform interested parties by publishing this letter and a
meaningful summary of it in the Official Journal of the
European Union. It will also inform interested parties in the
EFTA countries which are signatories to the EEA Agree-
ment, by publication of a notice in the EEA Supplement
to the Official Journal of the European Union and will inform
the EFTA Surveillance Authority by sending a copy of this
letter. All such interested parties will be invited to submit
their comments within one month of the date of such
publication.“
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