Den Europeiske Unions C 45(

Tidende

64. argang
sk udgar Meddelelser og oplysninger 5 november 2021
Indhold
I Meddelelser
MEDDELELSER FRA DEN EUROPAISKE UNIONS INSTITUTIONER, ORGANER, KONTORER OG
AGENTURER
Europa-Kommissionen
2021/C 450/01 Godkendt statsstotte inden for rammerne af bestemmelserne i artikel 107 og 108 i traktaten om den
Europaiske Unions funktionsmide — Tilfeelde, mod hvilke Kommissionen ikke gor indsigelse (') . . 1
V. Ovrige meddelelser
PROCEDURER VEDRORENDE GENNEMFORELSEN AF KONKURRENCEPOLITIKKEN
Europa-Kommissionen
2021/C 450/02 Statsstotte — Spanien — Statsstotte SA.54155 (2021/NN) — Voldgiftskendelse til fordel for Antin —
Spanien — Opfordring til at fremsatte bemarkninger efter artikel 108, stk. 2, i traktaten om Den
Europaeiske Unions funktionsmdde (') .. ... .. . .. 5

()  E@S-relevant tekst.







5.11.2021 Den Europaiske Unions Tidende C 450/1

II

(Meddelelser)

MEDDELELSER FRA DEN EUROPAISKE UNIONS INSTITUTIONER, ORGANER,
KONTORER OG AGENTURER

EUROPA-KOMMISSIONEN

Godkendt statsstatte inden for rammerne af bestemmelserne i artikel 107 og 108 i traktaten om den
Europziske Unions funktionsmide

Tilfeelde, mod hvilke Kommissionen ikke gor indsigelse
(E@S-relevant tekst)

(2021/C 450/01)

Godkendelsesdato 27.7.2021

Stotte nr. SA.50272

Medlemsstat Frankrig

Omrade

Titel (og/eller modtagerens navn) Appels d'offres pour les renouvelables 2021-2026

Retsgrundlag Articles L.311-10 et suivants et R.311-12 et suivants du Code de I'énergie
Foranstaltningstype Stotteordning

Formal Miljobeskyttelse, Vedvarende energi

Stotteform Direkte stotte

Rammebelgb Samlet budget: 30 544 000 000 EUR

Stetteintensitet

Varighed 27.7.2021 — 31.12.2026

@konomisk sektor Produktion af elektricitet

Navn og adresse pd den myndighed, der | Ministére de la transition écologique

yder stotten DGEC — Place Carpeaux — Tour Sequoia — 92055 La Défense
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Andre oplysninger

Den autentiske udgave af denne beslutning (renset for fortrolige oplysninger) findes pa:

https://ec.europa.cu/competition/elojade/isef/index.cfm

Godkendelsesdato 27.8.2021

Stotte nr. SA.61902

Medlemsstat Frankrig

Omrade

Titel (og/eller modtagerens navn) Soutien tarifaire aux installations sur batiment utilisant I'énergie solaire
2021-2026

Retsgrundlag Code de I"énergie, articles L.314 et suivants

Foranstaltningstype Stetteordning

Formal Miljebeskyttelse

Stotteform Direkte statte

Rammebelgb Samlet budget: 5677 000 000 EUR

Stotteintensitet

Varighed 27.8.2021 — 31.12.2026

@konomisk sektor Produktion af elektricitet

Navn og adresse pd den myndighed, der | Ministére de la transition écologique

yder statten 246, boulevard Saint-Germain 75007 Paris

Andre oplysninger

Den autentiske udgave af denne beslutning (renset for fortrolige oplysninger) findes pa:

https://ec.europa.eu/competition/elojade/isef/index.cfm

Godkendelsesdato 27.8.2021

Stette nr. SA.64175

Medlemsstat Frankrig

Omrade

Titel (og/eller modtagerens navn) CNIM — Aide a la restructuration

Retsgrundlag Arrété du Ministre de I'Economie et des Finances — Préts FDES



https://ec.europa.eu/competition/elojade/isef/index.cfm
https://ec.europa.eu/competition/elojade/isef/index.cfm
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Foranstaltningstype Ad hoc-stette
Formal Omstrukturering af kriseramte virksomheder
Stetteform Léan|Tilbagebetalingspligtige forskud, Skattehenstand, Garanti
Rammebelgb Soamlet budget: 223,9 EUR
Arligt budget: EUR
Stetteintensitet 49%
Varighed 10 Start dato: 28.8.2021 Slutdato: 31.12.2024

@konomisk sektor

FREMSTILLINGSVIRKSOMHED

Navn og adresse pd den myndighed, der

yder stotten

Ministére de I'Economie et des Finances
139 rue de Bercy, F-75012 Paris

Andre oplysninger

Den autentiske udgave af denne beslutning (renset for fortrolige oplysninger) findes pa:

https://ec.europa.eu/competition/elojadefisef/index.cfm

Godkendelsesdato 12.10.2021
Statte nr. SA.100006
Medlemsstat Grakenland
Omréde

Titel (ogfeller modtagerens navn)

»Financial Support Scheme for Local, Regional and National Newspapers and
Magazines, Regional Media Service Providers Radio Stations and electronic
mediac

Retsgrundlag CMD 165/28.7.2021(B’3449)(modified by CMD 323/18.8.2021(B 3856) on the
basis of art.50 par.3 of law n. 4779/2021.

Foranstaltningstype Stetteordning

Formal Afhjeelpning af en alvorlig forstyrrelse i gkonomien

Stotteform Direkte stotte

Rammebelgb Saamlet budget: 20 000 000 EUR
Arligt budget: 20 000 000 EUR

Stotteintensitet

Varighed indtil 31.12.2021

@konomisk sektor

Andre informationstjenester i.a.n.



https://ec.europa.eu/competition/elojade/isef/index.cfm
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Navn og adresse pd den myndighed, der | SECRETARIAT GENERAL FOR MEDIA AND COMMUNICATION OF THE
yder stotten PRESIDENCY OF THE GREEK GOVERNMENT

FRAGKOUDI 11 & AL. PANTOU, 10163

Andre oplysninger

Den autentiske udgave af denne beslutning (renset for fortrolige oplysninger) findes pa:

https://ec.europa.eu/competition/elojadefisef/index.cfm



https://ec.europa.eu/competition/elojade/isef/index.cfm
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(Ovrige meddelelser)

PROCEDURER VEDRORENDE GENNEMFORELSEN AF
KONKURRENCEPOLITIKKEN

EUROPA-KOMMISSIONEN

STATSSTOTTE — SPANIEN
Statsstotte SA.54155 (2021/NN) — Voldgiftskendelse til fordel for Antin — Spanien

Opfordring til at fremsaette bemarkninger efter artikel 108, stk. 2, i traktaten om Den Europaiske
Unions funktionsmade

(E@S-relevant tekst)

(2021/C 450/02)

Ved brev af 19. juli 2021, der er gengivet pd det autentiske sprog efter dette resumé, meddelte Kommissionen
Spanien, at den i forbindelse med ovennzvnte foranstaltning har besluttet at indlede proceduren efter
artikel 108, stk. 2, i traktaten om Den Europaiske Unions funktionsmdde (TEUF).

Interesserede parter kan inden en maned efter offentliggorelsen af narverende resumé og det efterfolgende
brev sende eventuelle bemarkninger til den stetteforanstaltning, med hensyn til hvilken Kommissionen
indleder proceduren, til:

Europa-Kommissionen
Generaldirektoratet for Konkurrence
Registreringskontoret for Statsstotte
1049 Bruxelles/Brussel

BELGIEN

Fax + 32 22961242

E-mail: Stateaidgreffe@ec.europa.eu

Disse bemarkninger vil blive videresendt til Spanien. Interesserede parter, der fremsatter bemaerkninger til
sagen, kan skriftligt anmode om at fi deres navn ogleller dele af disse bemarkninger hemmeligholdt.
Anmodningen skal vare begrundet.

Spanien anmeldte den 17. april 2019 den voldgiftskendelse, der blev afsagt den 15. juni 2018 af den voldgiftsret, der er
nedsat under det internationale center til bilaeggelse af investeringstvister (International Center for Settlement of Investment
Disputes — ICSID), i ICSID-voldgiftssag ARB/13/31 Antin Infrastructure Services Luxembourg S.a.rl. og Antin Energia
Termosolar B.V. (samlet benavnt »Antin¢ mod Spanien. Ved kendelsen, som @ndret den 29. januar 2019, tilkendes Antin
en kompensation pd 101 mio. EUR, herunder renter af dette belob og bidrag til omkostningerne i forbindelse med
voldgiftssagen, som Spanien skal betale som folge af Spaniens overtradelse af energichartertraktaten (-kendelsen« eller
»foranstaltningenc).

I 2011 investerede Antin i erhvervelsen af en aktiepost pd 45 % i »Andasol-selskaberne«, dvs. i Andasol-1 Central
Termosolar UNO S.A. og Andasol-2 Central Termosolar DOS. Andasol-selskaberne ejer og driver Andasol-1-anlaegget og
Andasol-2-anlagget, to anlag for koncentreret solenergi (CSP) med en kapacitet pd hver 49,9 MW i Granada i Spanien
(samlet benzvnt »Andasol-anleggene«). Andasol-anleggene blev ferdigopfert i 2008 og 2009 og registreret i det relevante
administrative register over elproduktionsanlag i 2009.


mailto:Stateaidgreffe@ec.europa.eu
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Pd tidspunktet for Antins investering var Andasol-anleggene omfattet af den galdende ekonomiske pramicordning
(»2007-ordningenc). Denne ordning havde til formal at fremme produktionen af elektricitet fra vedvarende energikilder og
var reguleret ved kongeligt dekret nr. 661/2007, 1578/2008 og 6/2009. Som led i 2007-ordningen modtog
Andasol-anlaggene fra 2009 til 2012 ogsa stette til elektricitet produceret med naturgas.

Spanien @ndrede 2007-ordningen gennem en rakke retsakter, nemlig kongeligt lovdekret nr. 9/2013, lov nr. 24/2013,
kongeligt dekret nr. 413/2014 og bekendtgorelse IET/1045/2014 og IET/1459/2014 (»2013-ordningen«). I 2013-ord-
ningen anvendes en anden metode til beregning af godtgerelsen til anleg for vedvarende energi i forhold til
2007-ordningen. 2013-ordningen blev godkendt som statsstette i 2017 (se SA.40348 — Kommissionens afgorelse fra
2017) i henhold til retningslinjerne for statsstotte til miljobeskyttelse og energi 2014-2020 (»-EEAG¢) ('). Spanien gjorde
galdende, at Andasol-anleggene indtil nu fortsat modtager stotte i henhold til 201 3-ordningen.

I august 2017 solgte Antin sin investering i Andasol-anlaggene til Cubico Sustainable Investments Limited for
75,2 mio. EUR.

Ifelge Antin forarsagede @ndringerne i den galdende spanske retlige ramme for CSP-anlaeg, som Antin havde investeret i,
alvorlig og betydelig skade pd Antins investeringer og var i strid med Spaniens forpligtelser i henhold til
energichartertraktaten, navnlig princippet om retferdig og rimelig behandling i henhold til artikel 10, stk. 1. I november
2013 anlagde Antin derfor sag mod Spanien ved voldgiftsretten.

Voldgiftsretten konkluderede, at Spanien havde tilsidesat energichartertraktatens artikel 10, stk. 1, ved ikke at give Antins
investeringer en rimelig og retfeerdig behandling, og tilkendte en kompensation. Dette skyldes de lovgivningsmaessige
@ndringer af godtgerelsesordningen for anleg for vedvarende energi, der blev indfert ved retsakter, som Spanien har
vedtaget siden juli 2013, sammenlignet med den godtgerelsesordning, der var galdende pd tidspunktet for Antins
investering.

Modtageren af foranstaltningen er modtageren af den tilkendte kompensation, dvs. Antin. Stetten vil tage form af en
engangsudbetaling af det samlede belgb, der er beregnet som det ved voldgiftskendelsen tilkendte belgb, renterne for
kendelsen samt renterne efter kendelsen, som vil skulle beregnes pé ny afhangig af datoen for den faktiske udbetaling. Pa
tidspunktet for anmeldelsen anslog Spanien det samlede belob til 114 900 983 EUR. Udbetalingen af kompensationen vil
blive finansieret over den spanske stats almindelige budget.

Spanien gjorde gzldende, at kendelsen udger uforenelig statsstotte. Foranstaltningen har alene til formal at overholde en
retskraftig og bindende voldgiftskendelse. Spanien gjorde endvidere galdende, at foranstaltningen ikke har nogen
tilskyndelsesvirkning, og at den statslige indgriben er obligatorisk, for s& vidt som overholdelsen af kendelsen er bindende
for Spanien, og kendelsen stadfester Antins pastande ved at tilkende den kompensation, som Spanien skal betale.

Den 25. juni 2021 anerkendte forbundsdomstolen i Australien, at kendelsen er bindende for Spanien.

Kommissionen er pa nuvarende tidspunkt af den opfattelse, at de kumulative kriterier for, at der foreligger statsstatte, er
opfyldt, og at foranstaltningen udger statsstette. I den forbindelse henviser Kommissionen ogsa til den vurdering, der er
foretaget i afsnit 3.5.3 i Kommissionens afggrelse fra 2017, hvoraf det fremgdr, at en enhver kompensation, som en
voldgiftsret tilkender en investor pa grundlag af, at Spanien har sendret 2007-ordningen gennem 201 3-ordningen, i sig selv
udger statsstotte. Voldgiftsretterne har imidlertid ikke kompetence til at godkende ydelse af statsstotte. Dette henhgorer
under Kommissionens enekompetence. Kompensationen er derfor anmeldelsespligtig statsstotte i henhold til artikel 108,
stk. 3, 1 TEUF og underlagt standstill-klausulen.

Spanien har ikke fremfert argumenter, der kan begrunde foranstaltningen i henhold til artikel 107, stk. 2, ogfeller
artikel 107, stk. 3, i TEUF. Pd dette stadie af proceduren giver Kommissionen udtryk for sin forelobige tvivl om
foranstaltningens forenelighed med det indre marked og iser om i) stetteforanstaltningens mulige overtradelse af
EU-traktaterne og ii) stetteforanstaltningens manglende overholdelse af forenelighedskriterierne i henhold til de relevante
retningslinjer for statsstotte.

() Meddelelse fra Kommissionen — Retningslinjer for statsstotte til miljobeskyttelse og energi 2014-2020 (EUT C 200 af 28.6.2014,
s. 1).
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Hvad angdr punkt i) er Kommissionen pa nuvarende tidspunkt af den opfattelse, at kendelsen kan veare i strid med
artikel 19, stk. 1, i traktaten om Den Europaiske Union (TEU) og artikel 267 og 344 i TEUF samt de generelle principper i
EU-retten om gensidig tillid og autonomi, idet kendelsen blev vedtaget pa grundlag af den voldgiftsmekanisme mellem
investor og stat, der er fastsat i energichartertraktatens artikel 26. Kommissionen er desuden i tvivl om, hvorvidt kendelsen
kan skabe forskelsbehandling blandt de investorer, der er omfattet af 2007-ordningen, pd grundlag af deres nationalitet og
muligheden for at fd adgang til international voldgift.

Hvad angdr punkt ii) bemarker Kommissionen, at tidspunktet for tildelingen af statten er relevant for at fastsla, i henhold til
hvilke retningslinjer for statsstotte stotten skal vurderes. Kommissionen vurderer foranstaltningens forenelighed i henhold
til retningslinjerne for statsstotte til miljobeskyttelse fra 2008 (»EAG«) (3, som finder anvendelse, hvis tidspunktet for
tildelingen er det tidspunkt, hvor 2007-ordningen blev andret ved 201 3-ordningen, samt i henhold til EEAG, som finder
anvendelse, hvis tidspunktet for tildelingen er vedtagelsen eller fuldbyrdelsen af kendelsen.

Kommissionen vurderer ud fra forenelighedskriterierne i EAG og EEAG, der finder anvendelse pa stotte til energi fra
vedvarende energikilder, da dette er den aktivitet, der gav anledning til voldgiftsproceduren, der forte til kendelsen.

Pi grundlag af de foreliggende oplysninger er Kommissionen i tvivl om, hvorvidt foranstaltningen har en
tilskyndelsesvirkning og er nedvendig for at udvikle den ekonomiske aktivitet, som produktionen af elektricitet fra
vedvarende energikilder udger, eller en anden aktivitet. Da Andasol-anleggene modtager stotte i henhold til
2013-ordningen, vil den kompensation, der tildeles ved kendelsen, desuden @ge afkastet til et niveau, der ligger over
det, som Kommissionen i sin afgerelse fra 2017 fandt passende for eksisterende anleeg som f.eks. Andasol-anleeggene.
Eftersom den kompensation, der tildeles ved kendelsen, kun tildeles en af de stottemodtagere, der er omfattet af denne
ordning, kan der desuden blive tale om urimelig konkurrencefordrejning.

I henhold til artikel 16 i Rddets forordning (EU) 2015/1589 (}) kan ulovlig stette tilbagesages hos stettemodtageren.

() EF-retningslinjer for statsstotte til miljobeskyttelse (EUT C 82 af 1.4.2008, s. 1).
() Rédets forordning (EU) 2015/1589 af 13. juli 2015 om fastleeggelse af regler for anvendelsen af artikel 108 i traktaten om Den
Europiske Unions funktionsméde (EUT L 248 af 24.9.2015, s. 9).
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BREVETS ORDLYD

The Commission wishes to inform Spain that, having examined the information supplied by your authorities on the
measure referred to above, it has decided to initiate the procedure laid down in Article 108(2) of the Treaty on the
Functioning of the European Union (‘TFEU’).

1. THE PROCEDURE

(1) By electronic notification of 17 April 2019, Spain notified the above-mentioned measure, pursuant to Article 108(3)
of the TFEU. The notified measure is the arbitration award issued on 15 June 2018 by the Arbitration Tribunal (‘the
tribunal’), established under the auspices of the International Center for Settlement of Investment Disputes (ICSID’),
in the context of the arbitration proceedings Antin Infrastructure Services Luxembourg S.a.r.l. and Antin Energia
Termosolar B.V. (together ‘Antin’) vs Spain (!). The award, as amended on 29 January 2019, grants to Antin a
compensation of EUR 101 million, together with interest on this sum and contribution to the costs of the arbitration
proceedings, to be paid by Spain due to Spain’s breach of the Energy Charter Treaty (the ‘award’ or ‘the measure’) ().
By notifying the award, Spain acted following its EU law obligation mentioned in the Commission Decision of 2017
in SA.40348 (the 2017 Commission Decision’ (})), at recital (165).

(2)  The Commission requested additional information on 20 November 2020. The Spanish authorities submitted
responses by letter of 28 January 2021. The responses did not contain all of the requested data. The Commission
sent a reminder regarding the outstanding information on 25 February 2021. Spain has not submitted the
outstanding information.

(3)  Spain exceptionally agrees to waive its rights deriving from Article 342 of the TFEU, in conjunction with Article 3 of
Regulation 1/1958 (*) and to have this Decision adopted and notified in English.

2. BACKGROUND REGARDING INTRA-EU ARBITRATION (°)

(4)  The EU considers that the Energy Charter Treaty (ECT) does not apply intra-EU, but only in the relations between
the EU and its Member States, on the one hand, and third countries, on the other hand (°). As a result, there can be no
agreement to arbitrate between two Member States and the arbitration proceedings leading to the notified award lack
any legal basis. This position is contested and the question of the correct interpretation of the ECT is currently
pending before the Court of Justice ().

(5)  In any event, the Commission has consistently taken the view that, even if the ECT was to apply intra-EU, intra-EU
investor-State arbitration is contrary to the EU Treaties.

(6)  InJune 2015, the Commission initiated infringement proceedings against certain Member States requesting them to
terminate intra-EU Bilateral Investment Treaties (BITs’) between them (%).

(7)  On 6 March 2018, the Court of Justice found in its Achmea judgment that investor-State arbitration clauses in
intra-EU BITs are incompatible with the EU Treaties, and in particular with Articles 267 and 344 TFEU, because such
clauses undermine the principle of autonomy of the EU legal order (°).

ICSID Case No ARB[13/31. Details available here: https:|[icsid.worldbank.org/cases/case-database/case-detail?CaseNo=ARB[13/31.
The Energy Charter Treaty is a multilateral agreement applicable to the energy sector. It was signed by the EU in December 1994 and
entered into force for the EU in April 1998. Its key provisions concern the protection of investment, trade in energy materials and
products, transit and dispute settlement. The ECT is currently under modernisation process.

()  Commission Decision of 10 November 2017 in State aid SA.40348 (2015/NN) — Spain — Support for electricity generation from
renewable energy sources, cogeneration and waste (JOCE C[442/2017).

Regulation No 1 determining the languages to be used by the European Economic Community (O] 17, 6.10.1958, p. 385).

See also 2017 Commission Decision, section 3.5.3.

Amicus curiae briefs submitted by the European Union in several proceedings before the U.S. Courts, including in Civil Action
No. 18-1753 Antin v Spain; the text of those amicus curiae briefs is available at https://ec.europa.cu/competition-policy/state-aid/
national-courts/observations-other-courts_en; see also the relevant Council document ST 6146 2019, endorsing the filing of this
amicus curiae brief, available at https:|/data.consilium.europa.eu/doc/document/ST-6146-2019-INIT/fr/pdf. See also Communication
from the Commission to the European Parliament and the Council on ‘Protection of intra-EU investment’ of 19 July 2018
(COM (2018) 547 final), page 3-4.

Case A 1/20, Request for an opinion by Belgium, and Case C-155/21, Athena Investment v Spain.
http://europa.eu/rapid/press-release_IP-15-5198_en.htm. The Commission notes that on 5 May 2020, 23 Member States signed an
agreement for the termination of intra-EU BITs. That agreement implements the Achmea judgment and entered into force on
29 August 2020.

) Judgment of the Court of Justice of 6 March 2018, Case C-284/16, Slowakische Republik v Achmea BV, ECLLEU:C:2018:158.
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(8)  The Commission’s view is that the Achmea reasoning is applicable also to the intra-EU application of investors’
protection clauses in multilateral agreements, such as the ECT (*°). As Advocate General Szpunar has explained, the
ECT creates a bundle of bilateral obligations between the Contracting Parties. If, contrary to the view set out above in
recital (4), the EU, on the one hand, and its Member States, on the other hand, had become Contracting Parties each
of them on their own, and not as one single entity of public international law, then the ECT would thus have created
bilateral obligations between the Member States, which are exactly identical to the bilateral obligations by intra-EU
BITs, such as the BIT at stake in Achmea. As a result, the conflict between the ECT and the EU Treaties would have to
be solved based on the principle of primacy of EU law, as it has been done for other comparable multilateral
treaties ().

(9)  With the EU signing the ECT, this became, in accordance with Article 216 TFEU, part of the EU legal order. As
consistently held by the Court of Justice ('?), an agreement such as the ECT cannot affect the allocation of
responsibilities defined in the Treaties, including the exclusive jurisdiction of the EU courts (Article 344 TFEU).
Therefore, national courts are under the obligation to set aside any arbitration award rendered on that basis and to
refuse to enforce it (*%).

3. DESCRIPTION OF THE MEASURE

(10)  The notified measure, i.e. the award granted by the tribunal, is an individual aid. However, before describing the
award, the Commission considers appropriate to provide by way of background a short description of the Spanish
renewables schemes that led to the arbitration proceedings.

3.1. The Spanish renewables schemes

(11) In 2007, Spain put in place a premium economic scheme aimed at fostering electricity production from renewable
energy sources (RES), which was governed by Royal Decrees 661/2007, 1578/2008 and 6/2009 (the 2007
scheme’). Spain did so in order to transpose the first EU renewable energy directive 2001/77/EC (*4). This scheme was
not notified to the Commission or assessed under State aid rules, despite recital 12 of that directive, which stated that
‘Articles 87 and 88 [of the Treaty, now Articles 107 and 108 TFEU], will continue to apply to such public support’. That
recital made it clear that Member States continued to be obliged to notify their State aid schemes adopted to
transpose that directive. This shows that in spite of how Member States may have interpreted the ruling of the Court
of Justice in PreussenElektra (*°), which predates the adoption of Directive 2001/77/EC, those support schemes in
principle constitute State aid.

(12) In 2013, Spain amended the 2007 scheme, within the framework of the second EU renewable energy directive
2009/28/EC (*%), which recalled the obligation to notify support schemes in its Article 3(3). The amended scheme is
governed by Royal Decree-Law 9/2013, Law 24/2013, Royal Decree 413/2014 and Orders IET/1045/2014 and
IET/1459/2014 (the 2013 scheme’). The 2013 scheme applies a different methodology for the calculation of the
remuneration to renewables installations compared to the 2007 scheme. The 2013 scheme received State aid
clearance in 2017 with the 2017 Commission Decision under the guidelines on State aid for environmental
protection and energy 2014-2020 (EEAG)) (V).

(") This interpretation was confirmed by the Advocate General Szpunar Opinion of 3 March 2021 in Case C- 741/19, République de
Moldavie, ECLLEU:C:2021:164, see in particular paragraphs 70-80 and 89-90; see also the Advocate General Saugmandsgaard Je
Opinion of 29 October 2020 in Joined Cases C-798/18 and C-799/18, Federazione nazionale delle imprese elettrotecniche ed elettroniche
(Anie) and Others, ECLI:EU:C:2020:876, paragraph 92 and footnote 55.

(") Judgment in Commission v Italy, 10/61, EU:C:1962:2, page 10: ‘In matters governed by the EEC treaty, that treaty takes precedence over
agreements concluded between the Member States before its entry into force.” This principle has been confirmed many times thereafter both
for multilateral agreements and bilateral agreements, see for example judgments in Conegate, 121/85, EU:C:1986:114, paragraph 25;
in Matteucci v Communauté francaise de Belgique, C-235/87, EU:C:1988:460, paragraph 22; in Exportur, C-3/91, EU:C:1992:420,
paragraph 8, in Commission v Luxembourg, C-473[93, EU:C:1996:263, paragraph 40; in Commission v Austria, C-147/03, EU:
(:2005:427, paragraph 58; in Budéjovicky Budvar, C-478/07, EU:C:2009:521, paragraphs 97 to 99; and in Commission v Slovakia,
C-264/09, EU:C:2011:580, paragraph 41.

("3 See, for instance, Judgment of the Court of Justice of 30 May 2006, Case C-459/03, Commission v Ireland, ECLLEU:C:2006:345;
Opinion 2/13 paragraph 180.

() See in this regard i) Communication from the Commission to the European Parliament and the Council on ‘Protection of intra-EU
investment’ of 19 July 2018 (COM (2018) 547 final), page 3-4; and ii) Declaration of the Representations of the Governments of the
Member States of 15 January 2019 on the legal consequences of the Judgment of the Court of Justice in Achmea and on Investment
Protection in the European Union, page 2. Judgment of the Court of Justice of 6 March 2018, Case C-284/16, Slowakische Republik v
Achmea BV, ECLLEU:C:2018:158.

() Directive 2001/77[EC of the European Parliament and of the Council of 27 September 2001 on the promotion of electricity
produced from renewable energy sources in the internal electricity market (O] L 283, 27.10.2001, p. 33).

(*)  Judgment of the Court of 13 March 2001 in C-379/98, PreussenElektra, ECLLEU:C:2001:160.

(") Directive 2009/28EC of the European Parliament and of the Council of 23 April 2009 on the promotion of the use of energy from
renewable sources and amending and subsequently repealing Directives 2001/77/EC and 2003/30/EC (O] L 140, 5.6.2009, p. 16).

() Communication from the Commission — Guidelines on State aid for environmental protection and energy 2014-2020 (O] C 200,
28.6.2014, p. 1).
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3.1.1. The 2007 scheme

(13) In 1997, Spain adopted the Electricity Sector Law 54/1997 with a view to promote the generation of electricity from
RES driven by Spain’s need to comply with Directive 96/92/CE (*). The 1997 Electricity Sector Law merely set out the
overall structure of the renewables support regime, which was to be supplemented with Royal Decrees laying down
the elements necessary for the framework to function in practice.

(14) In2007,2008 and 2009, Spain adopted Royal Decrees 661/2007, 1578/2008, and 6/2009, which put in place the
2007 scheme. Renewables generators could choose between two options to benefit for support under the scheme.
The first option consisted in receiving a fixed tariff per kWh of energy produced (feed-in-tariff option), updated
annually by reference to the consumer price index. The second option consisted in selling electricity on the market
and receiving a premium per kWh of electricity sold on top of the market price (premium option).

(15) Both the tariff and the premium were calculated on the basis of typical costs and revenues of standard renewables
installations. The Spanish authorities estimated both the initial investment costs and the operating and maintenance
costs of the standard installations, as well as the market price.

(16) The profitability for solar-thermoelectric was set to up to 8 % for facilities that chose tariffs and between 7 % and
11 % return for those participating in the wholesale market and getting a premium (3).

(17)  Furthermore, concentrated solar power (‘CSP’) installations were entitled to receive the tariff | premium under the
2007 scheme also for the electricity generated from fossil fuels/natural gas, when used in combination with RES in
order to ensure stable production and supply, as long as the share of such electricity did not exceed 12 % of the total
electricity produced in case of the tariff and 15 % of the total electricity produced in case of the premium ().

(18) In order to obtain the support under the 2007 scheme, potential beneficiaries had to submit an application to the
Spanish Directorate General of Energy Policy and Mining. The installations that satisfied the eligibility criteria were
enrolled in a register on a first come — first served basis. The installations in the register were therefore allowed to
receive the support.

(19) The scheme was financed through network access charges imposed on electricity consumers and network users by
the Electricity Sector Law 54/1997 (amended in 2013 by Law 24/2013) and Royal Decree 2017/1979.

(20) In particular, Article 17, paragraphs (1) and (3), of Law 54/1997 provided that the government adopts the provisions
necessary for the implementation of the system of the network access charges. The charges are fixed based on the
costs of the system’s regulated activities. These include the permanent costs of the electricity system and the costs of
diversification and security of supply. The government establishes the methodology for the calculation of the
charges. Article 4.g.1 of Royal Decree 2017/1997 includes among the costs of diversification and security of supply
those arising from the 2007 scheme.

(21)  Royal Decree 2017/1997 entrusted the Comision Nacional de Energfa (National Energy Commission), a State body
which has been incorporated into the National Commission of Markets and Competition (CNMC,) to transfer to the
relevant beneficiaries, by means of subsequent settlements, the funds collected for the purposes of covering the
permanent costs of the electricity system and the costs of diversifications and security of supply. The annexes to the
decree also defined the beneficiaries of the settlements, the applicable mathematic formulas and regulated the
settlement procedure itself, according to predetermined objective parameters.

(22)  The legal basis of the financing mechanism of the 2007 scheme is the same as the one assessed by the Court in the
Elcogds case (*) and the financing mechanism of the two schemes is essentially the same.

3.1.2. The 2013 scheme
(23) As mentioned above, as of 2012, Spain introduced several legal acts that amended the 2007 scheme.

(24)  First, Law 15/2012 eliminated the remuneration for electricity generated with natural gas. Then, Royal Decree Law
no. 2/2013 of 1 February 2013, which, inter alia, cancelled the mechanism for updating the feed-in tariffs in
accordance with the consumer price index, by replacing it with a lower index.

(")  Directive 96/92/EC of the European Parliament and of the Council of 19 December 1996 concerning common rules for the internal
market in electricity (O] L 27, 30.1.1997, p. 20).

(»  Antin award, paragraph 91.

() See Article 2 (1) of Royal Decree 661/2007.

() Order of the Court of 22 October 2014 in Case C-275/13 Elcogas. The Court found that the compensation mechanism was
imputable to the State, since it was established and regulated by Law 54/1997 and Royal Decree 2017/1997. Relying on those
provisions, the Court also concluded that the compensation mechanism for extra costs was financed through State resources. In
particular, the Court observed that a Ministerial Decree fixed annually the amount of the network access charges, that the latter were
imposed on all domestic final consumers and network users. Moreover, the National Energy Commission, a State body, administered
the funds thus collected and did not enjoy any discretion in that regard.
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(25)  Subsequently, Spain adopted the following legal acts that established the 2013 scheme ('): Royal Decree-Law 9/2013
of 12 July 2013, Law 24/2013 of 26 December 2013 on the electricity sector, Royal Decree 413/2014 of 6 June
2014 and Orders IET/1045/2014 and IET[1459/2014.

(26) The 2013 scheme is organised in six-year regulatory periods. The first regulatory period ran from 14 July 2013 to
31 December 2019. The second started on 1 January 2020.

(27) The 2013 scheme provides support to i) co-generation installations, ii) renewables installations, and iii) other
installations using at least 70 % of a waste to energy sources and black liquor (3.

(28) Two types of facilities are eligible for support under the 2013 scheme:

(a) Facilities that are awarded aid under this scheme following the entry into force of Royal Decree 413/2014 on
11 June 2014 (‘new facilities’); and

(b) Facilities that were already entitled to or were already receiving support from the 2007 scheme when Royal
Decree-Law 9/2013 entered into force on 14 July 2013 (‘existing facilities).

(29) The aid is granted in the form of a premium in addition to income generated from the market. It aims at helping the
technologies supported to compete on an equal footing with other technologies on the market at a reasonable rate of
return, which was calculated at 7,398 % for existing facilities (). The premium is made up of two components:
compensation for investments and, if applicable, compensation for operations.

(30) In order to determine the amount of aid to be paid, facilities are classified under one of the various types of standard
facilities on the basis of their individual characteristics. The compensation benchmarks applicable to each standard
facility are established by ministerial order and include: type of technology, power generation capacity, start date of
operation, lifetime, electricity system/location of the facility, standard revenue generated by selling the electricity in
the market, standard operating costs required to carry out the activity and hours of operation (with a minimum and
maximum value). The compensation to which an individual facility is entitled to is calculated on the basis of the
standard facility’s compensation benchmarks and the features of the individual facility itself (e.g. the real number of
running hours).

(31)  The scheme is partly financed from the general State budget and partly from the network access tariffs and charges
imposed on electricity consumers, also called ‘electricity system revenues’. This financing mechanism was introduced
by Laws 15/2012, 17/2012, and 24/2013.

(32) The main differences between the 2007 and the 2013 schemes can be summarised as follows:

(a) under the 2013 scheme, renewable energy producers are entitled to obtain a premium in addition to the market
price of the electricity produced by them, rather than being able to choose between a tariff or a premium as
under the 2007 scheme.

(b) the 2013 scheme eliminated the right to receive remuneration to the electricity produced using fossil
fuels/natural gas, starting as of 1 January 2013 (*);

(c) the number of standard facilities is higher in the 2013 scheme than in the 2007 one. Only one standard facility
(Caso Tipo (CT)) was foreseen in RD 6612007 versus 21 standard facilities (Instalaciones Tipo (IT)) identified by
RD 413/2014. Unlike the 2007 scheme, the 2013 one takes into account the differences between various
technologies as well the year when the plants started to operate, as described in recital (30) above.

(d) under the 2013 scheme, any compensation parameters of those described in recital (30) above may be reviewed
every six years (each regulatory period), including the reasonable return for the remaining lifetime of the
standard facilities, while under the 2007 scheme they were set once for all and only indexed to the consumer
price index;

(e) under both schemes, the support is proportionate to the amount of electricity generated. However, while under
the 2007 scheme it is directly proportionate, the 2013 scheme establishes a number of equivalent operating
hours according to the capacity of the installation. Only those hours are remunerated.

3.1.3. The 2017 Commission Decision

(33) As mentioned in recital (12), the Commission approved the 2013 scheme as compatible with the internal market.

() For an exhaustive list of the scheme’s legal basis, see Section 2.1 of the 2017 Commission Decision.

( For details on the eligible technologies, see recital 14 of the 2017 Commission Decision.

() This rate was applicable to the first regulatory period (2014-2019). From the second regulatory period onwards, the rate is 7,09 %, if
no use is made of the second additional provision of Royal Decree-Law 17/2019, to maintain the profitability of the previous
period.

() Antin award, paragraph 139-140.
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(34)

(35)

(36)

(37)

(40)

()
(*%)
(*)

All facilities that originally benefitted from the 2007 scheme were automatically registered under the 2013 scheme.
When assessing the compatibility of the scheme, the Commission took into account the sum of payments made to
existing facilities under the 2007 and the 2013 schemes in order to verify the absence of overcompensation.

More specifically, the proportionality of the aid granted to existing facilities was assessed under paragraph 131(a) of
the EEAG based on the cash flow calculations of 21 standard facilities. Those include past sales income (including
those deriving from the 2007 scheme for existing facilities), the expected future sales income, the initial investment
costs, the operating costs and the compensation to be granted to each facility both for operations and for
investments. For all examples provided, the Commission verified that the aid did not exceed what is required to
recover the initial investment costs and the relevant operational costs, plus a margin of reasonable return, based on
the past and estimated costs and market prices (7,503 % before tax for new facilities and 7,398 % for existing
facilities). The 2017 Commission Decision concluded that those rates of return were in line with those applicable to
similar measures the Commission had approved and did not lead to overcompensation. The same conclusion was
reached concerning future revision of the compensation parameters as future payments would be calculated to keep
the net present value of the investment at zero ().

3.2. The Antin award
3.2.1. The Andasol plants

The Andasol-1 plant and Andasol-2 plant are two CSP installations of capacity 49,9 MW each, located in Granada,
southern Spain (together, ‘Andasol plants’). They are owned and operated by Andasol-1 Central Termosolar UNO .
A. and Andasol-2 Central Termosolar DOS (together, ‘Andasol companies’).

The construction of the Andasol plants was completed in 2008 and 2009. The Andasol 1 plant received its final
commissioning certificate on 25 November 2008 and registered in the administrative register of electricity
production facilities on 24 April 2009, while the Andasol 2 plant received its commissioning certificate on 5 June
2009 and entered the administrative register on 22 December 2009 (*¢).

The Andasol plants were initially benefitting from the 2007 scheme. According to data provided by Spain, the
Andasol plants received a premium from their launch until the end of 2010 and again in year 2012, while in 2011
and in 2013 they received support through a tariff.

The Andasol plants were also equipped with three heaters and a liquefied natural gas reservoir to allow them to use
natural gas in their electricity production and thereby increase their solar-to-electric conversion efficiency and the
reliability of their production (**). As such, they were entitled to receive the tariff | premium under the 2007 scheme
also for the electricity generated using natural gas. In fact, Spain submitted that the Andasol plants benefitted from
the support for electricity produced with natural gas from 2009 to 2012.

Furthermore, Spain explained that the Andasol plants continued to produce electricity and to receive support also
under the 2013 scheme and up until to date. The Andasol plants were automatically registered under the 2013
scheme as existing facilities, as happened with all facilities that originally benefitted from the 2007 scheme. The
remuneration was based on the standard installation IT-00606 for Andasol 1 and IT-00607 for Andasol 2.

Spain calculated the gross income that the Andasol plants would have received as support under the 2007 scheme
and compared it with the support received by the plants between 2014 and 2020 under the 2013 scheme. Table 1
below shows the differences. The positive values reflect higher income under Royal Decree 413/2014 than the
income that would have been obtained under Royal Decree 661/2007.

Table 1

Difference in revenue additional to market between the 2007 and 2013 schemes

Difference in revenue additional to market (EUR)
2014 2015 2016 2017 2018 2019 2020
Andasol 1 -1897238| 5913023 34962 -225050 | 4697699 | -489111 |7748070
(IT-00606)
Andasol 2 -5373361| 2680200 |-3420635|-4243563| 355343 284299 |-1769 847
(IT-00607)

Source: Spanish authorities

See 2017 Commission Decision, recital 120.
Antin award, paragraph 110.
Antin award, paragraphs 70, 72.

5.11.2021
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(42)  The table shows that, in the period from 2014 to 2020, the Andasol 1 plant received approximately EUR 15 million
more than it would have obtained under the 2007 scheme, whereas Andasol 2 plant received EUR 11 million less.

(43) The calculations are based on the actual production of the Andasol plants between 2014 and 2020, according to the
CNMC.

(44) Spain submitted that the Andasol plants are operating with a volume of energy in line with their production
capacity. The following table includes the generation data for both plants, between 1 November 2009 and
31 December 2020, as submitted by Spain:

Table 2
Annual energy discharged from the Andasol 1 and Andasol 2 plants

Andasol 1 (GWh) Andasol 2 (GWh)

2009 (*) 9,6 7,8
2010 127,3 123,4
2011 155,6 157,9
2012 141,3 160,7
2013 134,1 132,1
2014 150,5 146,5
2015 118,6 113,7
2016 138,9 135,0
2017 147,7 146,2
2018 123,7 124,1
2019 148,3 124,0
2020 103,6 (**) 128,8

(*)  Data are only available for November and December 2009, and the reported energy input corresponds only to this period.

(**)  Spain explained that this reduction is due to a smaller generation in the period March-June 2020, which corresponds to the
lockdown due to COVID-19 crisis and that in the third and fourth quarters of 2020 production recovered to normal levels,
even exceeding those of the previous year.

Source: Spanish authorities based on information from the CNMC
3.2.2. Antin’s investment

(45) The applicants in the arbitration proceedings are Antin Infrastructure Services Luxembourg S.a.r.l,, established on
22 March 2011 in Luxembourg, and Antin Energia Termosolar B.V., established on 27 June 2011 in the Netherlands,
and wholly owned by the former. Both were the vehicles used for the investment in Spain of Antin Infrastructure
Partners, a private venture capital fund established in France.

(46) In 2011, Antin invested in the acquisition of a 45 % shareholding of the Andasol companies. More specifically, at the
time, Antin Luxembourg owned 100 % of the shares in Antin Termosolar, which in turn owned 45 % of the shares in
each of the two Andasol companies. RREEF (45 %) and ACS (10 %) owned the remainder of the shareholdings of the
Andasol companies (%9).

(*)  Antin award, paragraph 261.
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(48)

(50)

(1)

(52)

(53)

(54)

(55)

(56)

In the arbitration proceedings, Antin claimed that it invested approximately EUR 139,5 million, based on the
expectation that the Andasol plants would generate regular and sustainable income that would allow Antin to service
its debt and obtain a return on its investment (*'). At the time of Antin’s investment, the Andasol plants were
benefitting from the 2007 scheme.

In August 2017, Antin sold its investment in the Andasol plants to Cubico Sustainable Investments Limited at a price
of EUR 75,2 million (%2).

3.2.3. Initiation of arbitration proceedings

According to Antin, the changes in the Spanish legal framework applicable to CSP plants, in which Antin had
invested, caused serious and substantial damages to its investments and were contrary to Spain’s obligations under
the ECT, in particular the principle of fair and equitable treatment under Article 10(1) ECT. Hence, in November
2013, Antin brought an action against Spain before the ICSID arbitration tribunal.

In the arbitration proceedings, Spain raised the lack of jurisdiction of the tribunal to hear a dispute between an
investor of a Member State of the EU and another Member State, inter alia, on the ground that exclusive jurisdiction
to hear the dispute in question fell to the courts of the judicial system of the EU under, inter alia, Articles 267 and
344 TEEU.

Spain also argued to the tribunal that Antin Termosolar owns the shares in the Andasol companies as well as the
loans granted to these companies, but it does not have direct ownership over the interests in the plants and claims to
money, returns and rights conferred by law, since said assets are owned by the Andasol companies themselves (**).

In November 2014 and in December 2015, the Commission filed applications to intervene to the arbitration
proceedings as a non-disputing party. In its decision on the application, the tribunal asked the Commission to
provide a costs undertaking, i.e. a written undertaking that it would comply with any decision on costs ordered by
the tribunal. The Commission informed the tribunal that it was not in a position to provide such costs undertaking
and therefore that it would not file a written submission (>4).

The tribunal also rejected Spain’s requests to submit to the arbitration proceedings i) the judgment of the Court of
Justice of 6 March 2018 in Case C-284/16 — Slowakische Republik v Achmea BV and ii) the 2017 Commission
Decision (¥).

3.2.4. Tribunal’s findings in the award

The tribunal concluded that Spain breached Article 10(1) of the ECT by failing to accord fair and equitable treatment
to Antin’s investments. This is due to the regulatory changes to the remuneration scheme for renewable installations
that were brought about by legal acts that Spain adopted since July 2013, i.e. Royal Decree-Law 9/2013, Law
24/2013, Royal Decree 413/2014 and Order IET 1045/2014, compared to the remuneration scheme that was in
force at the time of Antin’s investment, i.e. Law 54/1997 and Royal Decree 661/2007 (*9).

Due to this breach, the tribunal awarded to Antin a compensation of EUR 112 million to be paid by Spain. On
24 July 2018, Spain submitted a request for rectification of the award to the Secretary-General of ICSID. Following
this, on 29 January 2019, the tribunal issued a new decision rectifying the amount of the awarded compensation
from EUR 112 to 101 million.

Spain shall also pay interest on this compensation from 20 June 2014 to the date of the award (i.e. 15 June 2018) at
the rate of 2,07 %, compounded monthly, and interest from the date of the award to the date of payment at the rate
of 2,07 %, compounded monthly. In addition, Spain shall pay to Antin EUR 563 256,17 (USD 635 431,70) as a
contribution to the payment of their share of the costs of the proceedings and EUR 2840 661,41
(GBP 2447 008,61) as a contribution to the payment of their legal representation costs and expenses (V).

Antin award, paragraph 359.

Antin award, paragraph 46.

Antin award, paragraph 236.

Antin award, paragraphs 59-68.

Antin award, paragraphs 51-53, 56-58.
Antin award, paragraphs 572-573.
Antin award, paragraph 748.
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(57) Antin had requested a damages compensation resulting from the breach of the ECT. More specifically, Antin argued
that even though the Andasol plants continue producing cash flows, it is far less than what they expected on the
basis of the 2007 scheme. Antin claimed the amount of EUR 148 million (*¥). This was calculated by Antin’s
economic consultants using a discounted cash flow (DCF) analysis. The consultants compared two scenarios: the
‘But For’ scenario, in which the 2013 scheme was never implemented (i.e. premiums under the 2007 scheme were
applied for 40 years), and the ‘Actual’ scenario, which took into account the full effect of the 2013 scheme (i.e.
premiums under 2013 scheme were applied for 25 years). This comprised lost cash flows, both historical and future.
The amount of damages due to Antin was calculated as the difference in the net present value between Antin’s cash
flows with and without the 2013 scheme (**).

(58) The tribunal considered as follows regarding the calculation of the compensation:

(a) Historical damages (*): Given that Spain’s violation of the ECT results from the entire elimination and
replacement of the 2007 scheme and not from the elimination or modification of certain features of the 2007
scheme, Antin's damages claim for the historic losses occurring prior to June 2014 must fail.

(b) The tax gross-up claim (*'): As the tribunal is not in a position to determine whether there would be a specific
tax impact that requires a tax gross-up like the one claimed by Antin, this portion of Antin’s damages claim must
fail.

(c) Damages for loss of future cash flows (i.e. after June 2014) (*): The tribunal considered the DCF approach
adopted by Antin and its experts to be appropriate. Concerning the operational life of the Andasol plants, the
tribunal deemed that, for purposes of the calculation of damages, the useful life of the Andasol plants shall be 25
years. The tribunal thus deducted from the EUR 137 million claimed for these losses the amount of EUR
36 million corresponding to the difference between the operational life claimed by Antin (35-40 years) and the
life that the tribunal found acceptable (25 years), and concluded that the remaining EUR 101 million was a fair
compensation.

3.2.5. Beneficiary, legal basis and objective

(59) The beneficiary of the measure is the recipient of the award compensation. As mentioned above, Antin sold to
Cubico its shares in the Andasol companies (see recital (48)), but it appears that it has not sold the award to Cubico.
As such, Antin should be considered the beneficiary of the measure in the present case.

(60)  Spain submitted that there is no record of an outstanding recovery order against Antin and that, even if there were,
Spain would still be required to comply with the award and could not suspend the payment of the sum recognised
therein, as this is an obligation under Article 26 of the ECT, to which Spain is a party.

(61)  Spain signed the ECT on 17 December 1994, ratified it on 11 December 1997, and the ECT entered into force with
respect to Spain on 16 April 1998. Spain explained that in accordance with Article 96(1) of the Spanish
Constitution, ‘International treaties validly concluded, once officially published in Spain, shall form part of the internal legal
order.’ It further informed that the ‘Instrument of ratification of the Energy Charter Treaty and the Energy Charter Protocol on
Energy Efficiency and Related Environmental Aspects, done in Lisbon on 17 December 1994’, was published in the Official
State Gazette of 17 March 1998 (BOE no. 65).

(62) The Spanish authorities submitted that the sole objective of the measure is to comply with an enforceable and
binding arbitral award. They also submitted that the measure has no incentive effect and that the State intervention is
mandatory in so far as compliance with the award is binding on Spain and the award upholds the form of order
sought by Antin by granting it compensation to be paid by Spain, as provided for in paragraph 748 of the award.

3.2.6. Form of support, budget and financing

63) The form of support will consist in a one-off payment of the total amount calculated as the arbitration award, the
pp pay
pre-award interests, as well as the post-award interests, which will have to be recalculated on the basis of the date of
actual payment (see recitals (55)-(56) above).

(64) At the time of notification, Spain estimated the total amount at EUR 114 900 983. Of which, EUR 101 000 000
corresponds to the amount recognised by the award; EUR 8 686 086 is pre-award interest (for the period 20 June
2014 — 15 June 2018); EUR 1 810 978 is the post-award interest (for the period 15 June 2018-31 March 2019);
EUR 563 256 is the contribution to the costs of the proceedings and EUR 2 840 661 is the contribution to Antin’s
legal costs.

(*®)  Antin award, paragraph 640.
(*)  Antin award, paragraph 587.
(") Antin award, paragraph 667.
(") Antin award, paragraph 673.
(*¥)  Antin award, paragraph 691, 714, 725 (as amended by the tribunal’s rectification decision of 29 January 2019).
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(65) There is no possibility of instalments or deferment foreseen in the award. The award also does not contain a
stand-still clause whereby the granting authority can only grant the measure after the Commission’s authorisation.
(66) The Spanish authorities explained that the payment will be financed by the general budget of the Spanish State. The
payment will not be directly charged to the costs of the electricity system and therefore will not fall directly on the
electricity end consumers through the electricity bill.
3.2.7. Cumulation
(67) Spain submitted that the Andasol plants continue to receive support under the 2013 scheme. In fact, Spain
calculated the possible impact that the award will have on the profitability achieved by the Andasol plants, based on
the following parameters:
Table 3
Simulation parameters for which 45 % of Antin ownership is applied
Total investment in\ll\elltirﬁySnt Lifetime Revenue Revenue Expenditure
(45 %) 2009/10-2020 2021-2037 2009/10-2037
EUR EUR Years EUR EUR EUR
Andasol 1 318126771 | 143157047 25 Actual (¥) IT- IT-
0606/20606 | 0606/20606
Andasol 2 318126771 | 143157047 25 Actual IT- IT-
0607/20607 | 0607/20607
(*)  Actual data based on CNMC information
Source: Spanish authorities.
Table 4
Impact of the award on 45 % of Andasol plants
Antin's in\gestment Without award With ayvard, without With award, with interest
(45 %) interest
IRR
EUR IRR IRR IRR
Andasol 1 143157 047 7,44 % 8,84 % 9,03%
Andasol 2 143157 047 7,27 % 8,96 % 9,18%
Source: Spanish authorities
(68)  Spain explained that the use of actual income values for both plants explains why the internal rate of return (IRR’) is
different from the return of 7,398 %, which was deemed reasonable by the 2017 Commission Decision for the
existing facilities.
3.2.8. Enforcement of the award
(69) At the time Spain notified the award to the Commission, it was fully enforceable and was the subject of an

application for recognition and enforcement made by Antin to the United States district court for the District of
Columbia (Civil Action No. 1:18-cv-1753 (EGS)). This proceeding was stayed by order of 28 August 2019 pending
the outcome of the annulment proceeding of the award initiated by Spain before the ICSID. In those proceedings, on
22 March 2019, the EU was granted leave to intervene as amicus curige, where it emphasised that the ECT did not
apply intra-EU, and that in any event, these arbitration proceedings lacked an essential pre-requisite, i.c. a valid
agreement to arbitrate, because the agreement upon which Antin was relying was incompatible with EU law, which
takes precedence over the ECT in an intra-EU context, due to the principle of primacy of EU law.
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(70)  Antin has made efforts to enforce the award also in Australia. On 25 June 2021, the Full Federal court recognised the
award as binding on Spain. It also rejected a request by the EU to intervene into those proceedings as amicus curiage.
Spain may seek leave to appeal that recognition in front of the High Court of Australia, the highest Australian court.
Spain noted that when enforced, Spain will be under the obligations set out under Articles 54-55 of the Convention
on the Settlement of Investment Disputes between States and Nationals of Other States (ICSID Convention’). Spain
signed the ICSID Convention on 21 March 1994 and ratified it on 17 September 1994.

4. ASSESSMENT OF THE MEASURE
4.1. Existence of aid

(71)  Article 107(1) of the TFEU provides that ‘aid granted by a Member State or through State resources in any form whatsoever
which distorts or threatens to distort competition by favouring certain undertakings or the production of certain goods shall, in so
far as it affects trade between Member States, be incompatible with the internal market’.

(72) The Commission recalls the assessment made in section 3.5.3 in the 2017 Commission Decision that any
compensation, which an arbitration tribunal grants to an investor on the basis that Spain has modified the 2007
scheme by the 2013 scheme, such as the one in the present case, constitutes in and of itself State aid (*3).

4.1.1. Advantage and selectivity

(73) An advantage, as required by Article 107(1) of the TFEU, is any economic benefit which an undertaking would not
have obtained under normal market conditions, i.e. in the absence of the State intervention (*%). The precise form of
the measure is irrelevant for establishing whether it confers an economic advantage on the undertaking.

(74)  According to established case-law, State aid ‘is fundamentally different in its legal nature from damages which the competent
national authorities may be ordered to pay to individuals in compensation for the damage they have caused to those
individuals’ (*%).

(75) The General Court recalled in the Micula judgment that ‘compensation for damage suffered cannot be regarded as aid unless
it has the effect of compensating for the withdrawal of unlawful or incompatible aid’ (*). In addition, just as in Micula, the
rules of the ECT are outside the general national rules on civil liability of the Member States (*").

(76) Therefore, it is first necessary to assess whether the 2007 scheme constitutes unlawful aid. The Commission
considers that this is the case in view of the following:

(a) Beneficiaries are compensated at a rate exceeding the returns that they would normally have received from the
market in the absence of the scheme. The scheme therefore provides an advantage.

(b) The scheme favours the generation of electricity from renewable sources, high efficiency cogeneration and waste
by the selected beneficiaries. The measure is therefore selective.

(c) Support under the scheme is imputable to the State as it has been established by law and implementing decrees.

(d) The financing mechanism of the scheme (see recitals (19)-(22)) involves State resources. As Spain noted, the
financing mechanism is essentially the same as the one assessed by the Court of Justice in the Elcogas case, which
was found to amount to State resources. Therefore, the same considerations put forward in the Elcogas order
apply to the present case. It is the State that adopts the necessary provisions for the implementation of the
system of the network access charges and that sets the methodology for the calculation of the charges, which are
borne by all electricity consumers and network users. In addition, the charges system is managed by a State body,
the Spanish regulator CNMC. The State also defines the beneficiaries of the settlements, the applicable
mathematic formulas and regulate the settlement procedure itself, according to predetermined objective
parameters.

() See 2017 Commission Decision, recital 165. This view has been confirmed in the Opinion of Advocate General Szpunar of 1 July
2021 in Case C-638/19 P, Commission v European Food and Others.

(% Judgment of the Court of 11 July 1996, Case C-39/94, SFEI and Others, ECLLEU:C:1996:285, paragraph 60; Judgment of the Court
of Justice of 29 April 1999, Case C-342/96, Spain v Commission, ECLLEU:C:1999:210, paragraph 41.

(**)  Judgment of the Court of Justice of 27 September 1988, Joined Cases 106/87 to 120/87, Asteris and Others v Greece and EEC, ECLL
EU:C:1988:457, paragraph 23.

(**)  Judgment of the General Court of 18 June 2019, Case T-624/15, European Food and Others v Commission, ECLLEU:T:2019:423,
paragraph 103.

() See recitals 101 and 102 of Commission Decision (EU) 2015/1470 of 30 March 2015 on State aid SA.38517 (2014/C)
(ex 2014/NN) implemented by Romania — Arbitral award Micula v Romania of 11 December 2013 (O] L 232, 4.9.2015, p. 43).
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(e) Electricity is widely traded between Member States. The scheme is therefore likely to distort competition on the
electricity market and affect trade between Member States.

(f) The scheme has not been notified to, and authorized by, the Commission.

(77) The compensation awarded to Antin is calculated as the present value of all the cash flows that the investor would
have received during the lifetime of the plant, had the 2007 scheme not been revoked. The award has thus the effect
of compensating for the withdrawal of unlawful aid, i.e. of the old, non-notified, scheme. Therefore, it grants an
advantage to the beneficiary (*%).

(78)  As regards selectivity, the Commission notes that not all measures that grant an undertaking an economic advantage
fall under the notion of State aid, but only those which confer an economic advantage in a selective way upon certain
undertakings or categories of undertakings or to certain economic sectors.

(79) In the present case, the award grants a compensation only to Antin. Hence, the advantage is granted exclusively (and
thereby selectively) to Antin.

4.1.2. Imputability and State resources

(80)  Only advantages granted directly or indirectly through State resources can constitute State aid within the meaning of
Article 107(1) of the TFEU.

(81) The Commission considers that the award can be considered imputable to the State in three ways.

(82)  First, the tribunal found that Spain breached Article 10(1) of the ECT by failing to accord fair and equitable treatment
to Antin’s investments and thus awarded a compensation to Antin on that basis. As Spain voluntarily agreed to enter
the ICSID Convention and the ECT, and incorporated it in its national law, the payment of the compensation on the
basis of the award would be imputable to Spain.

(83) Second, the payment of the award may require a decision to be taken by Spain.

(84)  Third, the Commission notes that, in the Micula judgment, the General Court found that the granting moment of the
aid was the repeal of the original scheme, as this was the event that gave rise to the applicants’ right to receive the
compensation (**). Applying this reasoning to the present case, the measure would still be imputable to the State, as
the modifications to the 2007 scheme, which gave rise to the arbitration proceedings, were decided by the Spanish
authorities and implemented by various legal acts. For the sake of completeness, the Commission observes that
Advocate General Szpunar considers that this view is tainted by an error in law.

(85)  As the compensation would be paid from the State budget, the Commission considers that also the State resources
criterion is met.

4.1.3. Distortions of competition and effect on trade

(86) As mentioned in recital (48), Antin is no longer a shareholder of the Andasol companies since 2017. However, it was
still a shareholder of the Andasol companies when the 2007 scheme was modified. Furthermore, it is still engaged in
other infrastructure investments in energy and environment. As a liberalised market exists for these products, any
advantage granted to Antin is liable to distort competition.

(87)  Furthermore, the compensation could likely affect trade between Member States as it would strengthen the
competitive position of Antin undertaking as compared with other undertakings competing in intra-Union trade.

4.1.4. Conclusion on existence of aid

(88) In view of the above, the Commission considers, at this stage, that the notified award to Antin constitutes aid
because it has the effect of compensating for the withdrawal of unlawful aid, i.e. of the 2007 scheme; it is only
granted to one undertaking and therefore selective; it can be considered imputable to the State either because Spain
entered the ECT and is bound by its rules or because Spain adopted the 2013 scheme; it is granted through State
resources and it is likely to distort competition and trade.

(*®)  Advocate General Ruiz-Jarabo Colomer has explained that the award of damages equal to the sum of the amounts of aid that were
envisaged to be granted would constitute an indirect grant of the aid found to be illegal and incompatible with the common market
(Opinion of 28 April 2005, Joined Cases C-346/03 and C-529/03, Atzeni and Others, ECLLEU:C:2005:256, paragraph 198).

(*)  Judgment of the General Court of 18 June 2019, Case T-624/15, European Food and Others v Commission, ECLLEU:T:2019:423,
paragraph 78. The appeal proceedings before the Court of Justice are ongoing: C-638/19 P, Commission v European Food and Others.
The Advocate General Szpunar considered in his Opinion, delivered on 1 July 2021, that the General Court erred in law as regards
the moment at which the aid was granted (ECLLEU:C:2021:529, paragraphs 125, 128-129, 133-135).
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4.2. Legality of aid

(89)  Article 108(3) TFEU requires that the Member State concerned shall not put its proposed measure into effect until
the Commission procedure has resulted in a final decision.

(90)  An arbitration tribunal is not competent to declare a State aid measure compatible with the internal market. This is
an exclusive competence of the Commission. Therefore, this compensation is subject to the standstill obligation, i.e.
it cannot be put into effect until the Commission’s investigation has resulted in a final decision declaring the
compatibility of the measure. The Commission considers that this also means that the ad hoc committee, which is
currently hearing annulment proceedings brought by Spain, is obliged, as a matter of public international law, unless
it declines jurisdiction, to suspend proceedings until the Commission has taken a final decision in this case. That is
because Antin and all Member States involved are bound by EU law, and in particular the stand still provision
pursuant to Article 108(3) TFEU. The Commission regrets that neither the arbitral tribunal, nor the ad hoc
committee have, at this stage, complied with their obligations under public international law. That violation of their
obligations has led to the granting of unlawful State aid.

(91) In the Commission’s view, in arbitration cases, the relevant granting moment would be the adoption or execution of
the award. However, as mentioned in recital (84), the General Court considered in the Micula judgment that the
relevant granting moment was the moment of repeal of the original scheme. In the present case, this would be the
moment of the modification of the 2007 scheme by the 2013 scheme (*).

(92)  Spain notified the award on 17 April 2019.

(93) Based on the above and the information currently available, the Commission considers that, in case the granting
moment is the modification of the 2007 scheme or the adoption of the award, the aid is unlawful.

4.3. Compatibility of aid

(94) The Commission recalls that when assessing the compatibility of a measure with the internal market according to
Articles 107(2) and 107(3) of the TFEU, the burden of proof is the responsibility of the Member State (*!). In the
present case, Spain has not presented arguments that could justify the measure under Articles 107(2) and/or 107(3)
of the TFEU. Nevertheless, the Commission considers it appropriate to set out below its preliminary doubts on the
compatibility of the award with the internal market.

(95) The Commission’s preliminary doubts relate to (i) a possible breach of EU Treaties by the aid measure, and (ii) the
non-compliance of the aid measure with the compatibility criteria under the State aid guidelines applicable to
operating aid to energy from renewable sources.

4.3.1. Possible breach of EU Treaties

(96) The Commission notes that the Court of Justice found in its Hinkley Point C judgment that ‘State aid which contravenes
provisions or general principles of EU law cannot be declared compatible with the internal market’ (*?). In the present case, the
preliminary opinion of the Commission is that the Antin award may violate other provisions of the Treaties.

4.3.1.1. Investor-State arbitration intra-EU violates Article 19(1) TEU, Articles 267 and 344 TFEU and the general principles
of EU law of mutual trust and autonomy

(97) The Commission recalls its assessment in the 2017 Commission Decision (*)), and in particular recitals (159)-(166).
The Commission considered that any arbitration clause that provides for investor-State arbitration between two
Member States is contrary to the EU Treaties, in particular to Article 19(1) TEU, Article 267 and Article 344 TFEU,
and the general principles of EU law of mutual trust and autonomy, and that the ECT does not apply to investors
from Member States initiating disputes against another Member State. This view has been endorsed in the meantime
by the Council as well as by Advocates General Saugmandsgaard @e and Szpunar (see recital 8). A judgment of the
Court of Justice on this question is expected soon (*).

(%) See footnote 52 above.

(*1)  Judgment of the Court of First Instance of 12 September 2007, Case T-68/03, Olympiaki Aeroporia Ypiresies v Commission, ECLLEU:
T:2007:253, paragraph 34.

(*)  Judgment of the Court of Justice of 22 September 2020, Case C-594/18 P, Austria v Commission (Hinkley Point C), ECLLEU:
(:2020:742, paragraph 44.

(¥)  See 2017 Commission Decision, recitals 159-166.

(*)  Either on 2 September 2021 in case C-741/19 Republic of Moldova, or in opinion 1/20 or in case C-155/21, which should be
decided within the next 18 months.
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(98)

(99)

(100)

(101)

(102)

(103)

(104)

(105)

(106)

(107)

Furthermore, as mentioned in recital (8), the Commission considers that the Court’s reasoning in the Achmea
judgment (*) applies also to the ECT and therefore national courts shall be under the obligation to set aside any
arbitration award rendered on that basis and to refuse to enforce it (*°).

The Antin award was adopted based on the investor-State arbitration mechanism laid down in Article 26 of the ECT.
In view of the above, the Commission, at this stage, takes the view that the Antin award could contravene Article 19
(1) TEU, Articles 267 and 344 TFEU, and the general principles of EU law of mutual trust and autonomy.

If that is confirmed by the Court of Justice, the Commission could not authorize the aid, because it contravenes
provisions and general principles of the EU Treaties.

4.3.1.2. Discrimination

All investors in the Union shall benefit from the same protection thanks to the Union rules. However, not all
investors that benefitted from the 2007 scheme have access to international arbitration to claim damages under the
ECT, as Antin. This is in particular the case for Spanish investors, which are excluded from such possibility.
Therefore, the Antin award seems to introduce a discrimination — based on nationality — among the 2007 scheme
investors based on their ability to access international arbitration or not. Such discrimination based on nationality is
incompatible with Union law, in particular with Article 18 TFEU.

In view of the above, the Commission has doubts on the Antin award’s compatibility with the internal market as it
could create a discrimination.

4.3.2. Compatibility with the relevant State aid guidelines
4.3.2.1. Legal basis for assessment

The granting moment of the aid is relevant in order to establish under which State aid guidelines the aid has to be
assessed (). According to settled case-law, State aid must be considered to be granted at the time when the right to
receive it is conferred on the beneficiary under the applicable national rules (*), taking into account all the
conditions laid down by national law for obtaining such aid.

The only precedent to define the granting moment of the aid in case of an arbitration award is the Micula case (**). In
that case, the General Court found that the granting moment was when Romania repealed the original scheme, as
this was the event that gave rise to the applicants’ right to receive the compensation granted with the award.
Following this reasoning, the Antin award would be assessed under the 2008 State aid guidelines for environmental
protection (the ‘EAG’) (°°), which were applicable when the 2007 scheme was modified by the 2013 scheme (see
section 4.3.2.2. below).

In the ongoing Micula appeal proceedings, the Commission’s view remains that the granting moment is the adoption
or execution of the award. Following the Commission’s view, the granting moment in the present case would be the
date of adoption of the Antin award or of its execution and thus the award would need to be assessed under the
EEAG.

The applicable case-law at this moment is the General Court’s judgment in the Micula case (*'). However, in the
alternative, i.e. in case the Commission’s appeal is successful and the Court of Justice concludes that the granting
moment is the adoption or execution of the award, the Commission also assesses the compatibility of the Antin
award in view of the EEAG (see section 4.3.2.3 below).

The compatibility criteria applicable to this case, both under the EAG (section 3.1.6) and the EEAG (section 3.3) are
the rules regarding aid to energy from renewable sources, as this is the activity that gave rise to the arbitration
proceedings leading to the award.

Judgment of the Court of Justice of 6 March 2018, Case C-284/16, Slowakische Republik v Achmea BV, ECLLEU:C:2018:158.

See in this regard i) Communication from the Commission to the European Parliament and the Council on ‘Protection of intra-EU
investment’ of 19.7.2018 (COM (2018) 547 final), page 3-4; and ii) Declaration of the Representations of the Governments of the
Member States of 15 January 2019 on the legal consequences of the Judgment of the Court of Justice in Achmea and on Investment
Protection in the European Union, page 2.

The Commission shall assess the compatibility of unlawful State aid with the internal market in accordance with the substantive
criteria set out in any instrument in force at the time when the aid was granted. See Commission notice on the determination of the
applicable rules for the assessment of unlawful State aid (notified under document number C(2002) 458) (O] C 119, 22.5.2002,
p. 22).

Judgment of the Court of 19 December 2019, Case C-385/18, Arriva Italia and Others, ECLLEU:C:2019:1121, paragraph 36.
Commission decision of 30 March 2015 in State aid SA.38517 Micula v Romania (ICSID arbitration award). The Commission
decision was annulled by the Judgment of the General Court of 18 June 2019, Case T-624/15, European Food and Others v
Commission, ECLLEU:T:2019:423. The appeal proceedings before the Court of Justice are ongoing (C-638/19 P, Commission v
European Food and Others).

Community guidelines on State aid for environmental protection (O] C 82, 1.4.2008, p. 1).

See footnote 52 above.
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4.3.2.2. Assessment under the EAG
a) Development of an economic activity

(108) In accordance with Article 107(3)(c) TFEU, compatible aid under that provision of the Treaty must facilitate the
development of certain economic activities (*?).

(109) Spain is required to pay the compensation awarded by the tribunal to Antin. It appears that the sole contribution of
the award is for Spain to comply with its obligations under the ECT and the ICSID Convention, rather than
contributing to the development of an economic activity. The Commission has doubts whether a retroactive
compensation of lost future cash flows and interest on these amounts can be qualified as contributing to the
development of an economic activity or as having an incentive effect.

(110) Even if considered to contribute to the development of an economic activity, the aid measure would seem unlikely to
induce additional activity of Antin (see also section (b) below).

(111) As noted in recital (45) above, the beneficiary of the award is Antin, a private equity investor which does not operate
directly in the electricity market.

(112) At the time the aid was granted, Antin held 45 % shares in each of the Andasol plants. However, on the basis of the
information provided by Spain, it is not possible to assess whether Antin and the Andasol companies constituted a
single undertaking (**). In particular, it cannot be ascertained that Antin exercised control over the Andasol
companies by involving itself directly or indirectly in the management of the installations.

(113) Even assuming that Antin and the Andasol companies constituted a single economic entity, the award has the effect
of compensating Antin also for the aid it would have received under the 2007 scheme for the production of
electricity from natural gas used as an ancillary fuel (see recital (17) above). However, according to point 70(9) of the
EAG ‘energy from renewable energy sources’ means energy produced by plants using only renewable energy sources,
as well as the share in terms of calorific value of energy produced from renewable energy sources in hybrid plants
which also use conventional energy sources. Therefore, the energy sources for which compatible State aid can be
granted do not include natural gas. In any case, given the limited positive effects for the environment by the
production of electricity from natural gas compared to renewable sources, the Commission doubts whether there are
positive effects from that aid that could counter-balance its negative effects on competition and trade (see section (d)
below).

(114) For these reasons, the Commission has doubts that the aid supports the development of an economic activity within
the meaning of Article 107(3)(c) TFEU, and in particular the economic activity of producing electricity from
renewable sources.

b) Incentive effect and necessity of the aid

(115) Sections 1.3.4 and 3.2 of the EAG set forth the conditions under which the aid can be deemed to be necessary and
have an incentive effect. They provide, inter alia, that:

(a) State aid for environmental protection must result in the recipient of the aid changing its behaviour so that the
level of environmental protection will be higher than if the aid had not been granted;

(b) the incentive effect is identified through counterfactual analysis, comparing the levels of intended activity with
aid and without aid. The correct identification of the counterfactual scenario is key to determining whether or
not State aid has an incentive effect;

(c) the Member State concerned must provide information demonstrating that the counterfactual scenario is credible
and that the investment would not be sufficiently profitable without aid.

(116) The data submitted by the Spanish authorities show that the Andasol plants continued to operate in the market for
the production of electricity after the modification of the 2007 scheme. In fact, the amounts of electricity they
produced under the 2007 and the 2013 schemes are comparable (see recital (44) above).

(117) Furthermore, also in view of the reasons explained in section (c) below, the Commission has doubts that the Andasol
plants would not be sufficiently profitable without the aid.

(118) In light of the above, even in case Antin and the Andasol plants were to constitute a single undertaking, which
cannot be ascertained (see recital (112) above), the Commission has doubts that the aid has an incentive effect and is
necessary in order to develop the economic activity of producing electricity from renewable sources. In particular, it
is doubtful that the aid would increase the level of environmental protection and that it would be necessary to ensure
the profitability of the investment.

("3 As confirmed by the Judgment of the Court of Justice of 22 September 2020, Case C-594/18 P, Austria v Commission (Hinkley Point
C), ECLLEU:C:2020:742.

(®)  The Court of Justice has established the criteria to define an economic unit in its Judgment of 10 January 2006, C-222/04, Cassa di
Risparmio di Firenze and Others, ECLIEU:C:2006:8, paragraph 109-125.
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¢) Proportionality

(119) Sections 1.3.5 and 3.1.6.2 of the EAG set forth the conditions under which operating aid for the production of
electricity from renewable sources is considered proportionate.

120) As a general principle, that is the case only if the same result could not be achieved with less aid. In addition,
g princip y
proportionality may also depend on the degree of selectivity of a measure. In particular, the aid amount must be
limited to the minimum needed to achieve the environmental protection sought.

(121) The EAG envisage three ways in which Member States can grant proportionate aid for the production of renewable
energy (paragraphs 108-111).

(122) Under Option 1, Member States may grant operating aid to compensate for the difference between the cost of
producing energy from renewable sources, including depreciation of extra investments for environmental protection,
and the market price of the form of energy concerned. Operating aid may then be granted until the plant has been
fully depreciated according to normal accounting rules. Any further energy produced by the plan will not qualify for
any assistance. However, the aid may also cover a normal return on capital. Investment aid must be deducted from
production costs when determining the amount of operating aid.

(123) The Spanish authorities noted that under the 2013 scheme the Andasol plants are entitled to receive a remuneration
on top of the market price so that, at the end of their regulatory useful life, the installations are able to recover their
investment (CAPEX), their operating costs (OPEX) and obtain a reasonable return (see recital (29) above). The
reasonable return was set for the first regulatory period (2014-2019) at 7,398 % and, from the second regulatory
period onwards, at 7,09 %. The 2017 Commission Decision found that this methodology and the rates of return did
not entail overcompensation (*4).

(124) Therefore, adding the aid stemming from the award to the aid received under the 2013 scheme, and assuming that
each of the Andasol plants would receive 50 % of the aid, the rate of return would increase above the levels approved
in the 2017 Commission Decision. This could lead to the payment of aid which is not kept to the minimum
necessary to achieve the environmental purpose sought.

(125) The Spanish authorities were not able to provide an ex ante business plan for the Andasol plants that would allow the
Commission to assess proportionality.

(126) In light of the above, the Commission has doubts that the aid is proportionate.
d) Avoidance of undue negative effects on competition and trade between Member States

(127) According to point 36 of the EAG, it is crucial that environmental State aid measures are well targeted. In cases
where the aid is not necessary or proportionate to achieve its intended objective, it will harm competition.

(128) As mentioned above, the Commission doubts whether the aid is necessary and proportionate and therefore doubts
whether undue negative effects on competition and trade are avoided.

(129) The Antin award has the effect of compensating one sole investor for the modification of the unlawful 2007 scheme.
The compensation granted to a single investor, which benefited from the 2007 scheme and continues benefiting
from the 2013 scheme, confers on Antin an additional benefit to that received by its competitors.

(130) On the other hand, all other installations classified with the same type or parameter receive only the amount
provided for under the approved 2013 scheme. Even if these other installations were investors with access to
arbitration proceedings, which is not the case for all of them (see recital (101) above), initiating such proceedings
would not necessarily guarantee them the adoption of an award in their favour or of an award which grants a
compensation equivalent to that granted to Antin.

(131) In light of the above, the Commission has doubts that the aid does not unduly distort competition and trade between
Member States.

4.3.2.3. Assessment under the EEAG
(132) In the alternative State aid is granted by the adoption or execution of the Antin award, the award falls under the
definition of individual aid in point 19(19) of the EEAG and is subject to the compatibility provisions established

therein for individually notifiable aid. The Commission has doubts that the award would fulfil the compatibility
criteria set out in the EEAG, and in particular the following:

(% See 2017 Commission Decision, recital 120.
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a) Development of an economic activity

(133) In accordance with Article 107(3)(c) TFEU, compatible aid under that provision of the Treaty must facilitate the
development of certain economic activities (*°).

(134) As of 1 August 2017, Antin no longer holds shares in the Andasol companies. Therefore, it is not possible to
establish which economic activity is supported by the aid.

(135) Furthermore, the payment of the award would have the effect of compensating Antin also for the aid the Andasol
plants would have received under the 2007 scheme for the production of electricity from natural gas (see recital (39)
above), which is not a renewable energy source according to point 19(11) of the EEAG. Given the limited positive
effects for the environment by the production of electricity from natural gas compared to renewable sources, the
Commission doubts whether there are positive effects from that aid that could counter-balance its negative effects on
competition and trade (see section 4.3.2.3 d) below).

(136) For these reasons, the Commission has doubts that the aid develops an economic activity, and, in particular, the
economic activity of producing electricity from renewable sources.

b) Incentive effect and necessity of the aid

(137) Section 3.2.2 of the 2014 EEAG provides that the Commission will consider that aid is needed if the Member State
demonstrates that the aid effectively targets a market failure which is not addressed. In case of individual aid, the
Commission will assess the specific need for the case at hand. It is for the Member State to demonstrate that there is a
market failure which is still not addressed with regards to the specific activity supported by the aid (see point 38 of
the EEAG).

(138) Section 3.2.4 of the EEAG provides that environmental and energy aid can be found compatible with the internal
market if it has an incentive effect. The latter occurs when the aid induces the beneficiary to change its behaviour to
increase the level of environmental protection, a change which it would not have undertaken without the aid. The aid
must not subsidise the costs of an activity that an undertaking would anyhow incur. In case of individual aid,
Section 3.2.4.2. of the EEAG applies. The Member State must fully demonstrate to the Commission the incentive
effect of the aid and must provide not only information concerning the aided project but also a comprehensive
description of the counterfactual scenario, comparing the levels of intended activity with aid and without aid.

(139) Spain has not argued that the aid granted by the Antin award is necessary to address a market failure neither in
relation to Antin nor in relation to the Andasol plants. However, even if the aid could be considered granted
indirectly to the Andasol plants (as a mean to ensure the implementation and maintenance of the project —quod
non-), it is not possible to assess the profitability of the Andasol plants with and without the aid, in accordance with
points 61 and 62 of the EEAG, as Spain was not able to submit an ex ante business plan for those projects.

(140) On the contrary, the data submitted by the Spanish authorities show that the production of electricity by the
Andasol plants remained largely comparable since their start of operation (see recital (44) above).

(141) In light of the above, the Commission has doubts that the aid has an incentive effect and is necessary in order to
develop the economic activity of producing electricity from renewable sources.

¢) Proportionality

(142) According to point 69 of the EEAG, aid is considered to be proportionate if the aid amount per beneficiary is limited
to the minimum needed to achieve the objective. Section 3.3.2.1 of the EEAG establishes detailed rules for operating
aid granted to energy from renewable sources, while Section 3.2.5.3 lays down additional conditions for individually
notifiable aid.

(143) First, the Commission notes that aid must be granted as a premium in addition to the market price (see point 124 (a)
of the EEAG). In the present case, the remuneration stemming from the award would not be granted as a premium
per unit of energy produced.

(144) Second, from 1 January 2017, aid must be granted in a competitive bidding process. In the present case, Antin was
not selected through such a process. In the absence of a competitive bidding process, point 128 EEAG stipulates that
the aid is considered to be proportional if the conditions of point 131 EEAG are applicable. The latter states that the
aid per unit of energy must not exceed the difference between the levelised costs of energy (LCOE) and the market
price of the relevant technology. Point 131(b) EEAG allows a normal return on capital to be included in the LCOE.

(145) For individual aid, the Commission will verify whether the aid amount exceeds the minimum necessary to make the
aided project sufficiently profitable. To that purpose, the Commission may use the rates of return commonly
observed in the industry concerned.

(*)  As confirmed by the recent Judgment of the Court of Justice of 22 September 2020, Case C-594/18 P, Austria v Commission (Hinkley
Point C), ECLLEU:C:2020:742.
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In the 2017 Commission Decision, the proportionality analysis of the aid to existing installations, such as the
Andasol plants, under the 2013 scheme was based on the LCOE methodology under paragraph 131 of the EEAG (*°).

As noted in recital (124) above, adding the aid stemming from the award to the aid received under the 2013 scheme,
and assuming that each of the Andasol plants would receive 50 % of the aid, the rate of return would increase above
the levels mentioned in recital (123) above, i.e. above the levels commonly observed in the industry concerned and
considered proportionate by the Commission (*7).

The Spanish authorities were not able to provide an ex ante business plan for the Andasol plants that would allow the
Commission to assess proportionality.

If the aid could be considered granted indirectly to the Andasol plants (as a mean to ensure the implementation and
maintenance of the project —quod non-), and in light of the considerations above, the Commission has doubts that
the aid is proportionate.

d) Avoidance of undue negative effects on competition and trade between Member States

According to point 126 of the EEAG, if the aid is granted through a competitive bidding process open to all
generators producing electricity from renewable energy sources on a non-discriminatory basis, the Commission will
presume that the aid is proportionate and does not distort competition to an extent contrary to the internal market.
As in the present case, the aid to Antin is not granted through a tender and also the Commission has doubts about its
proportionality, the presumption does not seem to apply.

The Antin award has the effect of compensating one sole investor for the modification of the unlawful 2007 scheme.
The compensation granted to a single investor, which benefited from the 2007 scheme and continues benefiting
from the 2013 scheme, confers on Antin an additional benefit to that received by its competitors.

On the other hand, all other installations classified with the same type or parameter will receive only the amount
provided for under the approved 2013 scheme. Even if these other installations were investors with access to
arbitration proceedings, initiating such proceedings would not necessarily guarantee them the adoption of an award
in their favour or of an award which grants a compensation equivalent to that granted to Antin.

In light of the above, the Commission has doubts that the aid does not unduly distort competition and trade between
Member States.

4.3.3. Conclusion on compatibility

In view of the above, the Commission has doubts that the measure can be declared compatible with the internal
market on the basis of two independent grounds: the first relate to a possible breach of EU Treaties, and the second,
to the compatibility with the criteria laid down in the EAG or the EEAG. As no other basis of compatibility seems to
be applicable either and has not been invoked by Spain, the Commission has doubts that any compatibility can be
established.

4.4. The application of the State aid rules does not affect rights and obligations protected by Article 351 of the
TFEU

Article 351 of the TFEU provides that ‘t]he rights and obligations arising from agreements concluded [...] for acceding
States, before the date of their accession, between one or more Member States on the one hand, and one or more third countries on
the other, shall not be affected by the provisions of the Treaties’.

It is clear from the wording of Article 351 of the TFEU that it does not apply in the present case, for two distinct
reasons.

First, Spain acceded to the EU before it acceded to the ECT and the ICSID Convention.

Second, as set out by Advocate General Szpunar (see recital (8) above), the ECT creates a bundle of bilateral
international obligations between its contracting parties. As a result, no rights of third countries are affected by
applying EU law to the granting of State aid by an arbitration tribunal established under the ECT.

The same reasoning applies to the ICSID Convention. It only creates a bundle of bilateral obligations between the
home State of the investor and the host state. Any modification of those obligations as a result of the application of
EU law only affects rights and obligations of the home State of the investor and the host State, all of which are EU
Member States.

See 2017 Commission Decision, recitals 119-124.
See 2017 Commission Decision, recital 120.
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(160) Accordingly, the application of State aid law in the present case does not affect rights and obligation protected under
Article 351 of the TFEU.

In the light of the foregoing considerations, the Commission, acting under the procedure laid down in Article 108(2) of the
TFEU, requests Spain to submit its comments and to provide all such information as may help to assess the measure, within
one month of the date of receipt of this letter. It requests your authorities to forward a copy of this letter to the potential
recipient of the aid immediately.

The Commission wishes to remind Spain that Article 108(3) of the TFEU has suspensory effect, and would draw your
attention to Article 16 of Council Regulation (EU) 2015/1589, which provides that all unlawful aid may be recovered from
the recipient.

In this regard, the Commission wishes to underline Spain’s obligation not to pay the compensation pending the
Commission’s formal investigation on the present measure. The Commission recalls that this obligation applies irrespective
of Articles 53 to 55 of the ICSID Convention. When interpreted in conformity with EU law, those provisions do not oblige
Spain to pay the award, because such payment would violate rules of international law, to which the EU Member States and
the companies established within them have accorded primacy, i.e. the EU Treaties.

The Commission warns Spain that it will inform interested parties by publishing this letter and a meaningful summary of it
in the Official Journal of the European Union. It will also inform interested parties in the EFTA countries which are
signatories to the EEA Agreement, by publication of a notice in the EEA Supplement to the Official Journal of the European
Union and will inform the EFTA Surveillance Authority by sending a copy of this letter. All such interested parties will be
invited to submit their comments within one month of the date of such publication.
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