17.6.2016 Den Europaiske Unions Tidende C 220/13

v

(Ovrige meddelelser)

PROCEDURER VEDRORENDE GENNEMFORELSEN AF
KONKURRENCEPOLITIKKEN

EUROPA-KOMMISSIONEN

STATSSTOTTE — IRLAND

Statsstottesag SA.29064 (2015/C) (ex 2011/NN) — Lufttransport — Fritagelse for afgifter pd
flybilletter

Opfordring til at fremsaette bemeerkninger efter artikel 108, stk. 2, i traktaten om Den Europziske
Unions funktionsmide

(E@S-relevant tekst)

(2016/C 220/03)

Ved brev af 28. september 2015, der er gengivet pd det autentiske sprog efter dette resumé, har
Kommissionen meddelt Irland, at den har besluttet at indlede proceduren i artikel 108, stk. 2, i traktaten om
Den Europaiske Unions funktionsmédde med hensyn til ovennavnte stotteforanstaltning.

Interesserede parter kan inden en maned efter offentliggorelsen af narverende resumé og det efterfolgende
brev sende deres bemarkninger til den stotteforanstaltning, med hensyn til hvilken Kommissionen indleder
proceduren, til:

European Commission

Directorate-General for Competition
Directorate Transport, Post and other services
1049 Bruxelles

Belgien

Fax

Disse bemarkninger vil blive videresendt til Irland. Interesserede parter, der fremsztter bemerkninger til
sagen, kan skriftligt anmode om at fd deres navn hemmeligholdt. Anmodningen skal vare begrundet.

RESUME

De irske myndigheder indferte med virkning fra den 30. marts 2009 en punktafgift pa flybilletter, som skal opkraves for
»enhver passagers afrejse med et fly fra en lufthavn« (vafgift pa flybilletter). Selv om det var hensigten, at afgiften i sidste
instans skulle veltes over pd passagererne via billetprisen, var det luftfartsselskaberne, der skulle opkraeve og indbetale
afgiften for de passagerer, der rejser med deres respektive fly. Definitionen pd »passager« omfatter i denne forbindelse
hverken transfer- eller transitrejsende. En transferpassagers flyvning til en lufthavn og passagerens afgdende flyvning fra
samme lufthavn skal vare en del af én samlet booking. Da afgiften blev indfert, blev den beregnet pd grundlag af afstanden
mellem den lufthavn, hvor flyvningen pdbegyndtes, og den lufthavn, hvor den sluttede, og den androg i) 2 EUR for
flyvninger fra en lufthavn, der 18 hejst 300 km fra Dublin lufthavn, og ii) 10 EUR i alle andre tilfelde. Pr. 1. marts 2011
galder der nu en felles sats pd 3 EUR for alle afstande.

Ifolge en klage, som Kommissionen har modtaget, medferer det forhold, at afgiften ikke galder for transfer- og
transitpassagerer, at der er tale om ulovlig og uforenelig statsstatte til navnlig Dublin Airport Authority og Aer Lingus, som
har en hgj andel af flyvninger med transfer- og transitpassagerer. Klageren ansldr, at udeladelsen af transfer- og
transitpassagerer fra afgiften udger statsstotte, der belgber sig til mindst 8,6 mio. EUR pr. ér.
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Ifelge de irske myndigheder er formélet med udeladelsen af transfer- og transittrafik fra afgiftens anvendelsesomréade at
skabe klarhed om anvendelsen og undgd en for vidtgdende anvendelse, dvs. at sikre, at en person ikke bliver
forskelsbehandlet, hvis han eller hun er nedt til at mellemlande i en lufthavn, som ikke er hans eller hendes endelige
bestemmelsessted, og en sddan mellemlanding er nedvendig for at ankomme til det endelige bestemmelsessted, eller hvis en
flyvning til det endelige bestemmelsessted omfatter en mellemlanding. Oplysninger fra Irland tyder pa, at forste del af en
rejse, der har en mellemlanding i Irland, er afgiftsfritaget. De irske myndigheder har meddelt Kommissionen, at de er villige
til at undersege, hvordan deres skattelovgivning kan @ndres pé passende vis for at fjerne kravet om »én samlet booking.

Naér det skal afgeres, om den pdstdede foranstaltning udger statsstotte, skal der i dette tilfelde tages stilling til, om
foranstaltningen er selektiv. Hvis det antages, at referencesystemet for beskatningen er en afgift, der opkraves for enhver
passagers afrejse med et fly fra en lufthavn i Irland, skal det afgeres i forhold til den pagaldende afgiftsordning, om en
eventuel fordel ved den omhandlede skattemassige foranstaltning er selektiv, ved at det pavises, om foranstaltningen afviger
fra den almindelige ordning, for sd vidt som den skelner mellem gkonomiske operatarer, der i lyset af afgiftsordningens
formdl i den pdgzldende medlemsstat befinder sig i en sammenlignelig faktisk og retlig situation. Det kan navnlig vere
hensigtsmeessigt at skelne den retlige og faktiske situation for luftfartsselskaber, der kun leverer punkt til punkt-
tjenesteydelser, fra den retlige og faktiske situation for luftfartsselskaber, der ogsd leverer tjenesteydelser, der involverer
transfer eller transit i lufthavne i Irland. Disse virksomheders retlige og faktiske situation adskiller sig dog pé flere omrader:
F.eks. sxlges hele rejsen, der bestar af to eller flere dele, samlet og kan tilbagelaegges pa en enkelt billet, passagererne far
normalt ikke udleveret bagage ved transfer, og kontroller af passagerer og bagage er typisk forskellige. Derudover er der
ogsd tale om meget forskellige forretningsmodeller, alt efter om det er luftfartsselskaber, hvis fokus er punkt til punkt-
tjenesteydelser, eller selskaber, der leverer tjenesteydelser, der kan involvere transfer eller transit.

Det konkluderes, at det forhold, at afgiften hverken geelder for transfer- eller transitpassagerer ser ud til at udgere statsstotte,
og der er derfor tvivl om foreneligheden med det indre marked.

I henhold til artikel 14 i Rédets forordning (EF) nr. 659/1999 kan ulovligt udbetalt stotte tilbageseges hos
stottemodtageren.
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BREVETS ORDLYD

‘The Commission wishes to inform Ireland that, following the partial annulment by judgment of the General Court ('), of
the Commission decision of 13 July 2011 () on the measure referred to above, it has decided to initiate the procedure laid
down in Article 108(2) of the Treaty on the Functioning of the European Union (hereinafter ‘TFEU).

1. PROCEDURE

(1) By letter of 21 July 2009, registered at the Commission the following day under number CP 231/2009, the
Commission received a complaint from airline operator Ryanair Ltd, regarding alleged unlawful and illegal State aid
through five measures stemming from the air travel tax, which is an excise duty established by Ireland.

(2) By letter of 28 July 2009, the Commission forwarded the complaint to the Irish authorities and asked for their
position on the claims brought forward therein.

(3) By letter of 26 August 2009, the Irish authorities asked for an extension of the deadline to reply, which the
Commission accepted in letter of 3 September 2009.

(4)  On 15 October 2009, the Irish authorities responded to the letter of the Commission. Their reply was registered at
the Commission on the same day.

(5)  Since the alleged aid had been implemented without prior notification to the Commission, the case was registered as
a non-notified measure, 2011/NN. The Commission carried out a preliminary investigation of that measure,
pursuant to Article 108(3) TFEU.

(6) By Decision of 13 July 2011, adopted at the end of the preliminary investigation stage, the Commission found that
four of the alleged aid measures (including the non-application of the air travel tax to transfer and transit passengers)
did not constitute State aid within the meaning of Article 107(1) TFEU. By the same decision, it initiated a formal
investigation concerning the fifth alleged aid measure, which concerned the difference in rates for flights to
destinations located no more than 300 kilometres from Dublin Airport and all other flights.

(7) By application lodged at the Registry of the General Court on 24 September 2011, Ryanair Ltd brought an action for
annulment in part of aforementioned Commission Decision in so far as it finds that the non-application of the Irish
air travel tax to transfer and transit passengers does not constitute State aid within the meaning of Article 107(1)
TFEU.

(8)  On 25 July 2012 the Commission adopted its decision on the fifth aid measure. It found that Ireland had granted
State aid in the form of a lower air travel tax applicable to flights to destinations no more than 300 kilometres from
Dublin Airport between 30 March 2009 and 2011. Since that State aid was unlawful and incompatible with the
internal market, the decision ordered Ireland to recover the incompatible aid from the beneficiaries.

D) Judgment of 25.11.2014, Ryanair v Commission, T-512/11, EU:T:2014:989.
C (2011) 4932 final of 13.7.2011, in State aid SA.29064 (2011/NN) — Ireland, Air Transport — Exemptions from air passenger tax,
OJ C 306, 18.10.2011, p. 10.

—_—
.
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(9) By judgment of 25 November 2014 in Case T-512/11, the General Court annulled the Commission decision of
13 July 2011 in so far as it found that the non-application of the Irish air travel tax to transfer and transit passengers
does not constitute State aid within the meaning of Article 107(1) TFEU. The General Court concluded that the
Commission should have initiated the formal investigation procedure provided for in Article 108(2) TFEU.

(10) By judgment of 5 February 2015, the General Court annulled the decision of 25 July 2012 in so far as it ordered the
recovery of aid from the beneficiaries for an amount which is set at EUR 8 per passenger (*). The Commission has
appealed that judgment to the Court of Justice (*).

(11)  The present decision is taken to comply with the judgment in Case T-512/11 and relates to the alleged aid stemming
from the non-application of the tax to transfer and transit passengers. It does not concern the amount of the aid to
be recovered from the beneficiaries under the decision of 25 July 2012.

2. DETAILED DESCRIPTION OF THE MEASURE

(12)  As of 30 March 2009, the Irish authorities introduced an excise duty referred to as the ‘air travel tax’ (hereinafter
‘ATT’) which airline operators are liable to pay in respect of ‘every departure of a passenger on an aircraft from an airport’
located in Ireland. The tax is based on section 55(2) of the Finance (No 2) Act 2008 (‘the Finance Act).

(13) It is apparent from section 55(1) of the Finance Act that the definition of ‘passenger’ exempts transfer and transit
passengers from payment of the tax. Pursuant to that provision, a transfer passenger is ‘a passenger who arrives on a
flight to an airport and who departs from the airport on a further flight, other than to the airport where the passenger’s journey
originated, where both flights are part of a single booking and where the length of time between the scheduled time of arrival of
the flight to the airport and the scheduled time of departure of the flight from that airport is not more than 6 hour’. Likewise, a
transit passenger is ‘a passenger who is on board an aircraft which lands at an airport in the course of its journey and who
continues his or her journey on that aircraft.

(14) At the time of the introduction of the tax, it was levied on the basis of the distance between the airport where the
journey began and the airport where the journey ended, at the rate of (i) EUR 2 in the case of a journey from an
airport to a destination located no more than 300 km from Dublin airport and (ii) EUR 10 in any other case.

(15) As of 1 March 2011, the rates were changed into one single rate of EUR 3 applicable to all departures, regardless of
the distance travelled.

3. STATE AID COMPLAINT

(16) The complainant claimed that the ATT, through a number of measures, resulted in illegal and incompatible State aid.
As set out above, the present decision only concerns the non-application of the ATT to transfer and transit
passengers.

(17)  According to the complainant, the non-application of the tax to transfer and transit passengers constituted illegal
and incompatible State aid granted in particular to Dublin Airport Authority (DAA) and to Aer Lingus, which
operates a high proportion of flights carrying transfer and transit passengers.

(18) The complainant estimates the exclusion of transfer and transit passengers from the tax to result in State aid
amounting to at least EUR 8,6 million per year.

4. OPINION OF THE IRISH AUTHORITIES AS COMMUNICATED TO THE COMMISSION IN THE PRELIMINARY
ASSESSMENT PROCEDURE

(19) In the preliminary assessment procedure, the Irish authorities informed the Commission, by letter of 15 October
2009, that in their opinion none of the alleged aid measures amount to aid within the meaning of Article 107(1) of
the TFEU.

() Judgment of 5 February 2015, Aer Lingus Ltd v European Commission, T-473/12, ECLLEU:T:2015:78.
() C-165/15 P Commission v Ryanair, pending.
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(20)  With respect to the non-application of the ATT to transfer and transit passengers, the Irish authorities declared that it
is intended to ensure clarity of application and to avoid over-application of the ATT, i.e. to ensure that a person
would not be discriminated against if they had to stopover in an airport that was not their final destination and such
a stopover was required in order to get to the final destination or the airline journey to a final destination included a
stopover. The Irish authorities illustrated their view with the example of the route Dublin-Shannon-New York:

— If there was no exemption for transit passengers, the view might be taken that there is a liability for the tax in
respect of a passenger travelling from Shannon to Dublin where that passenger originally boarded the Dublin-
bound plane in the United States. According to Ireland, that would not be appropriate as the flight is clearly US-
Dublin, and the fact of the stopover should not generate any ATT liability. For flights leaving Ireland with a
stopover, the only aim of the exemption would be to ensure that both legs of the journey do not have to be taxed
separately. In the case of a Dublin-New York flight with a Shannon stop, the appropriate rate of ATT is EUR 10,
and the exemption simply provides that the question of the Dublin-Shannon element of the journey being
separately subject to the EUR 2 rate of ATT does not arise.

— According to the Irish authorities, ‘In respect of transfer passengers, the exemption merely ensures that the first leg of an
overall journey isn't subject to ATT(°).

— Based on information provided by the Irish authorities in the preliminary investigation stage, the detailed rules
for the taxation of a flight from New York to Dublin and vice versa, with a stopover in Shannon can be
summarised as follows:

Flight Tax payable (EUR)
New York-Shannon-Dublin Zero
New York-Dublin Zero
Dublin-Shannon-New York 10
Dublin-New York 10

— Moreover, the Irish authorities pointed out that transfer and transit passengers exclusions are normal in air travel
taxes operated by other countries, for example the United Kingdom.

5. COMMISSION DECISION AFTER THE PRELIMINARY ASSESSMENT AND THE RULING BY THE GENERAL COURT

(21)  In order to determine whether the measure at issue constitutes State aid within the meaning of Article 107(1) TFEU,
the Commission assessed the selective character of the measure in application of Article 107(1) TFEU, which
stipulates that any aid granted by a Member State or through State resources in any form whatsoever which distorts
or threatens to distort competition by favouring certain undertakings or the production of certain goods shall, in so
far as it affects trade between Member States, be incompatible with the internal market. That provision requires
assessment of whether, under a particular legal regime, a national measure is such as to favour ‘certain undertakings or
the production of certain goods” in comparison with others which, in the light of the objective pursued by that regime,
are in a comparable factual and legal situation (°).

%) See point 13 of the letter from the Irish authorities dated 15 October 2009.
See e.g. Case C-143/99 Adria-Wien Pipeline and Wietersdorfer & Peggauer Zementwerke [2001] ECR [-8365, paragraph 41; Case
C-308/01 GIL Insurance and Others [2004] ECR 1-4777, paragraph 68; and C-172/03 Heiser [2005] ECR 1-1627, paragraph 40.

—_—
-
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(24)

(25)

In order to assess whether the measures at issue are selective, the Commission first identified the relevant tax system
of reference. It noted that the taxable event of the ATT is the departure of a passenger from an airport situated in
Ireland and concluded that the relevant tax system of reference is the taxation of air passenger transport. It
considered that transfer and transit passengers are passengers departing form an Irish airport and thus would appear
to be part of that reference system and that the exclusion of transfer and transit passengers departed from the normal
application of that general tax framework (*).

In accordance with the selectivity analysis set out by the Court, the Commission then examined whether the
exclusion of transfer and transit passengers from the tax is justified by the nature or the general principles of the tax
system in the Member State (°). It noted that the objective of the Irish system for taxation of air passenger transport
is to raise revenue for the State budget. It referred to the arguments by the Irish authorities regarding neutrality
between passengers, who cannot always determine itself the route to its final destination, and avoidance of double
taxation for journeys to countries with similar taxes. The Commission also recalled that it, in a staff working
document in 2005, had drawn Member States” attention to treatment of passengers in transit and of connecting
flights and recommended the exclusion of such passengers from such taxes due to tax neutrality reasons and
avoidance of double taxation. It concluded that the exclusion of transfer and transit passengers from the ATT was in
the nature and logic of the identified tax system, mainly because it resulted in passengers being taxed the same way
independently of the route travelled, instead of subjecting transfer and transit passengers to the tax twice for the
same journey (°).

In the action for the annulment of the Commission decision, the General Court examined whether the length and
circumstances of the preliminary investigation procedure constitute indicia that the Commission encountered
serious difficulties which ought to have given rise to doubts on its part, by verifying whether the procedure
conducted by the Commission considerably exceeded what is normally required for a preliminary investigation
carried out pursuant to Article 108(3) TFEU (*°)

It concluded that the excessive length of the preliminary examination procedure and the partially incomplete and
insufficient content of the investigation carried out by the Commission permitted the inference that the Commission
was not able, at the date of adoption of the contested decision, to resolve all the serious difficulties identified
concerning the question whether the disputed measure submitted for its appraisal was selective and therefore
constituted State aid within the meaning of Article 107(1) TFEU. The General Court found that in those
circumstances, and in the absence of any analysis of the possible compatibility of the disputed measure with the
internal market, the Commission should have initiated the formal investigation procedure in order to gather any
relevant information for verifying that the disputed measure was not selective and to possibly conclude that that
measure did not constitute State aid, and to allow the applicant and the other parties concerned to present their
observations in connection with that procedure.

The General Court concluded that, in so far as it relates to the ATT exemption for transfer and transit passengers, the
contested decision was adopted in breach of the applicant’s procedural rights and must therefore be annulled. (')

6. PRELIMINARY ASSESSMENT OF THE MEASURE

6.1. Existence of aid within the meaning of Article 107(1) TFEU

6.1.1. Introduction

Pursuant to Article 107(1) TFEU, any aid granted by a Member State or through State resources in any form
whatsoever which distorts or threatens to distort competition by favouring certain undertakings or the production
of certain goods shall, in so far as it affects trade between Member States, be incompatible with the internal market.

See e.g. Case C-487/06 P British Aggregates, [2008] ECR 1-10505, paragraphs 81-83.

See e.g. Case 173/73 Italy v Commission [1974] ECR 709, as well as point 13 et seq of Commission Notice on the application of the
State aid rules to measures relating to direct business taxation, O] C 384, 10.12.1998, p. 3.

Reasoning in recitals (30)-(32), conclusion in recital (37) of the Commission decision C (2011) 4932 final of 13.7.2011.
Judgment of 25.11.2014, Ryanair v Commission, T-512/11, EU:T:2014:989, paragraph 67.

Judgment of 25.11.2014, Ryanair v Commission, T-512/11, EU:T:2014:989, paragraph 106.
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(28) In order to be caught by Article 107(1) TFEU, a measure must be selective (*?). The Court has held that that
provision requires assessment of whether, under a particular legal regime, a national measure is such as to favour
‘certain undertakings or the production of certain goods’ in comparison with others which, in the light of the
objective pursued by that regime, are in a comparable factual and legal situation (*°).

(29) The selective advantage may derive from an exception to the tax provisions of a legislative, regulatory or
administrative nature or from a discretionary practice on the part of the tax authorities. However, the selective
nature of a measure may be justified by ‘the nature or general scheme of the system’ (**). The Commission must therefore
examine whether such exemptions are justified by the nature or the general principles of the tax system in the
Member State. If that is the case, the measure is not considered to be aid within the meaning of Article 107(1) TFEU.

(30) In particular, and as the General Court recalled in its judgment of 25 November 2014, in order to classify a domestic
tax measure as ‘selective’, it is necessary to begin by identifying and examining the common or ‘normal’ tax regime
applicable in the Member State concerned. It is in relation to that common or ‘normal’ tax regime that it is necessary,
secondly, to assess and determine whether any advantage granted by the tax measure at issue may be selective by
demonstrating that the measure derogates from that common regime inasmuch as it differentiates between
economic operators who, in light of the objective assigned to the tax system of the Member State concerned, are in
comparable factual and legal situations.

(31) However, a measure which, although conferring an advantage on its recipient, is justified by the nature or general
scheme of the system of which it is part does not fulfil the condition of selectivity. Thus, a measure which constitutes
an exception to the application of the general tax system may be justified if it is shown that that measure results
directly from the basic or guiding principles of the tax system of the Member State concerned.

(32) The question whether the non-application of the ATT to transfer and transit passengers constitutes State aid must be
assessed in the light of those principles.

6.1.2. The precise scope of the ATT, the reasons for the ATT, and the reasons for the non-application of the ATT in relation to
transfer and transit passengers

(33) Before determining whether the non-application of the ATT to transfer and transit passengers appears to constitute
State aid, it is necessary to further investigate the ATT in the light of the judgment of the General Court in
Case T-512/11.

(34) The General Court found that, by including in recital 9 of the decision of 13 July 2011 a table intended to
summarize the detailed rules for the taxation of a flight from New York to Dublin and vice versa, with a stopover in
Shannon, the Commission had endorsed the view of the Irish authorities that it is the first leg of the journey which is
exempt from payment of the ATT (*°).

(35) The table at hand (reproduced also in recital (20) above) suggests that such a conclusion may not be correct. In the
example of passengers travelling from New York to Dublin with a stopover in Shannon, the exclusion of transfer and
transit passengers would seem to affect the second leg (Shannon — Dublin), instead of the first leg (New York —
Shannon).

(36) The Commission therefore invites the Irish authorities to set out in detail how Section 55 must be interpreted, to
illustrate with clear examples how it applies to all relevant categories of routes, to clarify whether it exempts
specifically the second leg of a journey or more generally exempts all transfer and transit passengers, and to provide
all other information which they consider useful in that respect. It also invites them to provide those examples in
relation to the periods before and after the 2011 amendments.

(")  See Case C-66/02 Italy v Commission [2005] ECR 1-10901, paragraph 94.
y paragrap
(") See e.g. Case C-143/99 Adria-Wien Pipeline and Wietersdorfer & Peggauer Zementwerke [2001] ECR 1-8365, paragraph 41; Case
C-308/01 GIL Insurance and Others [2004] ECR 1-4777, paragraph 68; and C-172/03 Heiser [2005] ECR 1-1627, paragraph 40.
(") See e.g. Case 173/73 Italy v Commission [1974] ECR 709, as well as point 13 et seq. of Commission Notice on the application of
the state aid rules to measures relating to direct business taxation, O] C 384, 10.12.1998, p. 3.
(") Paragraph 83 of the judgment.
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(38)

(41)

(42)

The General Court also found that there were inconsistencies between the content of the letter of the Irish authorities
of 15 October 2009 and the Commission’s decision of 13 July 2011 (*%). Under those circumstances, the
Commission invites the Irish authorities to set out again its reasons for the adoption of the ATT and to explain why
the ATT is not charged in relation to transfer and transit passengers.

In absence of the necessary further information, the following preliminary assessment of the measure is, at this stage,
necessarily tentative.

6.1.3. The ‘normal’ or reference system of taxation

First, it is necessary to identify the reference system of taxation.

In its decision of 13 July 2011, the Commission found that the system of reference is the taxation of air passengers
departing from an airport situated in Ireland (*”). Thus, the reference system was understood as tax that is charged in
respect of every departure of a passenger on an aircraft from an airport in Ireland.

Another possible reference system may be a tax charged in respect of air travel from an airport in Ireland, the notion
of ‘air travel’ being understood as a journey from an airport in Ireland to a final destination that may consist of one
or more segments. If this were the correct reference system, it seems obvious that the ATT should not apply to
transfer or transit passengers. Hence the measure would not be selective.

At this stage, however, the Commission takes the preliminary view that the reference system of taxation is a tax
which is charged in respect of every departure of a passenger on an aircraft from an airport in Ireland.

6.1.4. Does the non-application of the ATT in relation to transfer and transit passengers derogate from the system of reference?

Assuming that the reference system of taxation is a tax which is charged in respect of every departure of a passenger
on an aircraft from an airport in Ireland, it is necessary to determine in relation to that tax regime whether any
advantage granted by the tax measure at issue may be selective by demonstrating that the measure derogates from
that common regime inasmuch as it differentiates between economic operators who, in light of the objective
assigned to the tax system of the Member State concerned, are in comparable factual and legal situations.

The non-application of the ATT in relation to transfer and transit passengers derogates from the common regime
under which every departure of a passenger on an aircraft from an airport in Ireland is subject to the tax. It is open
to question, however, whether that derogation involves differentiation between economic operators who are, in the
light of the objective assigned to the ATT, in comparable factual and legal situations. If the objective of the ATT is to
tax air journeys starting at an airport in Ireland, it may be appropriate to distinguish the legal and factual situation of
airlines providing only point-to-point services from that of airlines that also provide services that involve a transfer
or transit at such airports.

In that respect, the Commission notes that services that involve a transfer or transit constitute, from the perspective
of the customer, a journey from the airport of origin to the airport of destination, and not two separate journeys ().
The legal and factual situation differs in various respects; for instance, the entire journey involving two or more
segments is sold as one and can be travelled with a single ticket, passengers typically do not have to reclaim their
luggage when transferring, and checks on passengers and luggage are typically different. The business models of
airlines focussing on point-to-point services and those operating services which may involve a transfer or transit are
also very different.

Paragraph 83-102 of the judgment.

Recital (26), last clause of the Commission decision C (2011) 4932 final of 13.7.2011.

See Section 6 on relevant markets and in particular recital 63 in Commission Decision of 27.6.2007 declaring a concentration to be
incompatible with the common market and the EEA Agreement in Case No COMP/M.4439 — Ryanair/Aer Lingus, O] C 47,
20.2.2008, p. 9.The General Court of the European Union upheld that decision in its judgment of 6.7.2010, Ryanair Holdings plc v
European Commission, T-342/07, [2010] ECR 11-03457.
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(46) The Commission therefore doubts whether the non-application of the ATT derogates from the reference system of
taxation by differentiating between economic operators who, in light of the objective assigned to the tax system of
the Member State concerned, are in comparable factual and legal situations, and consequently confers an advantage
on certain airlines.

6.1.5. Does the non-application of the ATT to transfer and transit passengers result directly from its basic and guiding
principles?

(47)  Assuming that the measure conferred an advantage on certain airlines, it would be necessary to determine whether
the non-application of the ATT to transfer and transit passengers directly results from its basic and guiding
principles.

(48)  As noted in recitals 12 to 16 in their letter of 15 October 2009, the Irish authorities declared that it is intended to
ensure clarity of application and to avoid over-application of the ATT, i.e. to ensure that a person would not be
discriminated against if they had to stopover in an airport that was not their final destination and such a stopover
was required in order to get to the final destination or the airline journey to a final destination included a stopover.
They also pointed out that transfer and transit passengers exclusions are normal in air travel taxes operated by other
countries, for example the United Kingdom.

(49) Moreover, the name and indeed the wording of the ATT may suggest that its guiding principle is to tax air journeys
from an airport in Ireland, rather than each departure from an airport in Ireland. Since an air journey may involve
more than one departure from an airport in Ireland, the non-application of the tax to transfer and transit passengers
seems to directly follow from that principle.

(50) Thus, the Commission preliminary concludes that even if the ATT conferred an advantage on certain airlines, the
non-application of the tax in relation to transfer and transit passenger may be justified by the nature and general
scheme of that tax. That conclusion may, however, have to be revised in view of the information gathered in the
formal investigation procedure.

6.1.6. Conclusion on existence of aid

(51) In light of the above, the Commission cannot at this stage exclude that the measure at issue is selective.

(52) The non-application of the ATT for transport of transfer and transit passengers results in a loss of tax revenue for the
State and is therefore financed from State resources. Since such relief is decided upon by the national authorities, it is
imputable to the State. The airline operators benefiting from the exclusion of transfer and transit passengers are
undertakings that compete on markets that are open for competition and the reduced rate therefore distorts or
threatens to distort competition on the internal market and is likely to affect trade between Member States.

(53) Since all criteria in Article 107(1) TFEU a priori could be fulfilled, the measure may constitute State aid to airline
operators that have operated the routes benefitting from the exclusion of transport of transfer and transit passengers
from the ATT.

6.2. Compatibility of the aid with the TFEU

(54) If the measure constitutes State aid, it is necessary to consider whether it can be declared compatible with the
internal market.
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According to Article 107(3)(c) TFEU, aid may be considered to be compatible with the internal market if it aims at
facilitating the development of certain economic activities or of certain economic areas, where such aid does not
adversely affect trading conditions to an extent contrary to the common interest.

Any potential State aid stemming from the exclusion of transfer and transit passengers from the ATT does not
appear to fall within the scope of any Commission Communication that was in force when such aid was granted and
that sets out how it will exercise its discretion regarding the compatibility of State aid with the internal market
pursuant to Article 107(3)(c) TFEU. The measure at issue is in force since 30 March 2009 (see recital (12) above). In
particular, the alleged illegal aid does not seem to fall within the scope of either the Community guidelines on
financing of airports and start-up aid to airlines departing from regional airports of 2005 (**), or the Guidelines on
State aid to airports and airlines of 2014 (*°).

Equally, any aid stemming from the exclusion of transfer and transit passengers from the ATT does not appear to fall
within any other exemption specified in paragraphs (2) or (3) of Article 107 TFEU.

Consequently, the Commission has, at this stage, doubts as to the compatibility of the measure with the TFEU and in
accordance with Article 4(4) of Regulation (EC) No 659/1999 the Commission has decided to initiate the formal
investigation procedure, thereby inviting Ireland to submit its comments.

7. DECISION

The Commission takes the preliminary view that the non-application of the ATT on transport of transfer and transit
passengers may constitute State aid within the meaning of Article 107(1) TFEU.

In the light of the foregoing considerations, the Commission, acting under the procedure laid down in Article 108(2)
TFEU, requests Ireland to submit its comments and to provide all such information as may help to assess the
measure, within one month of the date of receipt of this letter. It requests your authorities to forward a copy of this
letter to the potential recipient of the aid immediately.

The Commission wishes to remind Ireland that Article 108(3) of the Treaty on the Functioning of the European
Union has suspensory effect, and would draw your attention to Article 14 of Council Regulation (EC) No 659/1999,
which provides that all unlawful aid may be recovered from the recipient.

The Commission warns Ireland that it will inform interested parties by publishing this letter and a meaningful
summary of it in the Official Journal of the European Union. It will also inform interested parties in the EFTA countries
which are signatories to the EEA Agreement, by publication of a notice in the EEA Supplement to the Official Journal
of the European Union and will inform the EFTA Surveillance Authority by sending a copy of this letter. All such
interested parties will be invited to submit their comments within one month of the date of such publication.’

0J C 312, 9.12.2005, p. 1. Those Guidelines entered into force on 9 January 2005 and expired on 3 April 2014. They provided for
rules for the financing of airport infrastructure, for aid for the operation of airport infrastructure, for aid for airport services and for
start-up aid to airlines.

0J C 99, 4.4.2014, p. 3. Those Guidelines entered into force on 4 April 2014 and replaced the Guidelines of 2005. They provide for
rules for investment aid for airports, operating aid for airports, start-up aid for airlines and aid of social character. They would apply
to illegal operating aid for airports even if such aid was granted before 4 April 2014. Pursuant to point 172 of the Guidelines, ‘the
Commission will apply the principles set out in these guidelines to all cases concerning operating aid (pending notifications and unlawful non-
notified aid) to airports even if the aid was granted before 4 April 2014 and the beginning of the transitional period.” Consequently, the
Guidelines of 2005 apply to all other forms of airport and airline aid that was granted between 9 January 2005 and 3 April 2014
and that falls within its scope.



