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II
(Sdéleni)

SDELENI ORGANU, INSTITUCI A JINYCH SUBJEKTU EVROPSKE UNIE

EVROPSKA KOMISE

Bez ndmitek k navrhovanému spojeni
(Véc M.8039 - Freudenberg/Vibracoustic)
(Text s vyznamem pro EHP)
(2016/C 236/01)

Dne 22. ¢ervna 2016 se Komise rozhodla nevzndset proti vyse uvedenému ozndmenému spojeni namitky a prohldsit jej
za sluditelné s vnitfnim trhem. Zakladem tohoto rozhodnuti je ustanoveni ¢l. 6 odst. 1 pism. b) nafizeni Rady (ES)
& 139/2004 (). Uplné znéni rozhodnuti je k dispozici pouze v angli¢tiné a bude zvefejnéno poté, co z néj budou
odstranény piipadné skute¢nosti, jez maji povahu obchodniho tajemstvi. Znéni tohoto rozhodnuti bude k dispozici:

— v oddilu tykajicim se spojeni podnikd na internetovych strankdch Komise vénovanych hospoddiské soutézi
(http:/[ec.europa.eu/competition/mergers/cases[). Tato internetova stranka umoznuje vyhledavat jednotlivd rozhodnuti
o spojeni podnikt, a to podle spole¢nosti, ¢isla pfipadu, data a indexu hospodatského odvétvi,

— v elektronické podobé na internetovych strankdch EUR-Lex (http://eur-lex.europa.eu/homepage.html?locale=cs) pod
¢islem 32016M8039. Stranky EUR-Lex umoziluji piistup k evropskému pravu po internetu.

() Ui vést. L 24, 29.1.2004, s. 1.

Bez ndmitek k navrhovanému spojeni
(Véc M.8049 - TPG Capital/Partners Group/TH Real Estate Portfolio)
(Text s vyznamem pro EHP)
(2016/C 236/02)

Dne 23. ¢ervna 2016 se Komise rozhodla nevzndset proti vySe uvedenému ozndmenému spojeni ndmitky a prohldsit jej
za sluCitelné s vnitinim trhem. Zdkladem tohoto rozhodnuti je ustanoveni ¢l. 6 odst. 1 pism. b) nafizeni Rady (ES)
& 139/2004 (). Uplné znéni rozhodnuti je k dispozici pouze v anglictiné a bude zvefejnéno poté, co z néj budou
odstranény ptipadné skutecnosti, jez maji povahu obchodniho tajemstvi. Znéni tohoto rozhodnut{ bude k dispozici:

— v oddilu tykajicim se spojeni podniki na internetovych strankdch Komise vénovanych hospodaiské soutézi
(http:/[ec.europa.eu/competition/mergers/cases/). Tato internetovd strinka umoznuje vyhledavat jednotlivd rozhodnuti
o spojeni podnikd, a to podle spole¢nosti, ¢isla piipadu, data a indexu hospodarského odvétvi,

— v elektronické podobé na internetovych strankdch EUR-Lex (http:/[eur-lex.europa.eu/homepage.html?locale=cs) pod
¢islem 32016M8049. Stranky EUR-Lex umoziuji piistup k evropskému pravu po internetu.

() UF. vést. L 24, 29.1.2004, s. 1.


http://ec.europa.eu/competition/mergers/cases/
http://eur-lex.europa.eu/homepage.html?locale=cs
http://ec.europa.eu/competition/mergers/cases/
http://eur-lex.europa.eu/homepage.html?locale=cs
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Bez ndmitek k navrhovanému spojeni
(Véc M.8041 - M&G/Anchorage/PHS Group Investment)
(Text s vyznamem pro EHP)
(2016/C 236/03)

Dne 23. ¢ervna 2016 se Komise rozhodla nevzndset proti vySe uvedenému ozndmenému spojeni ndmitky a prohlésit jej
za slucitelné s vnitfnim trhem. Zdkladem tohoto rozhodnuti je ustanoveni ¢l. 6 odst. 1 pism. b) nafizeni Rady (ES)
¢. 139/2004 (). Uplné znéni rozhodnuti je k dispozici pouze v angli¢tiné a bude zvefejnéno poté, co z n& budou
odstranény ptipadné skute¢nosti, jez maji povahu obchodniho tajemstvi. Znéni tohoto rozhodnuti bude k dispozici:

— v oddilu tykajicim se spojeni podniki na internetovych strankich Komise vénovanych hospodaiské soutézi
(http:/[ec.europa.eu/competition/mergers/cases/). Tato internetovd stranka umoznuje vyhleddvat jednotlivd rozhodnuti
o spojeni podnik, a to podle spole¢nosti, ¢isla piipadu, data a indexu hospodaiského odvétvi,

— v elektronické podobé na internetovych strankdch EUR-Lex (http://eur-lex.europa.eu/homepage.html?locale=cs) pod
Cislem 32016M8041. Stranky EUR-Lex umoziuji pfistup k evropskému pravu po internetu.

() UK. vést. L 24, 29.1.2004, s. 1.

Bez ndmitek k navrhovanému spojeni
(Vé&c M.8054 - 3i Group/Deutsche Alternative Asset Management/TCR Capvest)
(Text s vyznamem pro EHP)
(2016/C 236/04)

Dne 24. cervna 2016 se Komise rozhodla nevzndset proti vySe uvedenému ozndmenému spojeni nimitky a prohldsit jej
za slucitelné s vnitinim trhem. Zdkladem tohoto rozhodnuti je ustanoveni ¢l. 6 odst. 1 pism. b) nafizeni Rady (ES)
& 139/2004 (). Uplné znéni rozhodnuti je k dispozici pouze v angli¢tiné a bude zvefejnéno poté, co z néj budou
odstranény ptipadné skutecnosti, jez maji povahu obchodniho tajemstvi. Znéni tohoto rozhodnut{ bude k dispozici:

— v oddilu tykajicim se spojeni podniki na internetovych strinkich Komise vénovanych hospoddiské soutézi
(http:/[ec.europa.eu/competition/mergers/cases[). Tato internetova stranka umoznuje vyhledavat jednotliva rozhodnuti
o spojeni podnikd, a to podle spolecnosti, ¢isla piipadu, data a indexu hospodarského odvétvi,

— v elektronické podobé na internetovych strankdch EUR-Lex (http://eur-lex.europa.eu/homepage.html?locale=cs) pod
Cislem 32016M8054. Stranky EUR-Lex umoziiuji p¥istup k evropskému pravu po internetu.

() UF. vést. L 24, 29.1.2004, s. 1.


http://ec.europa.eu/competition/mergers/cases/
http://eur-lex.europa.eu/homepage.html?locale=cs
http://ec.europa.eu/competition/mergers/cases/
http://eur-lex.europa.eu/homepage.html?locale=cs
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IV

(Informace)

INFORMACE ORGANU, INSTITUCI A JINYCH SUBJEKTU EVROPSKE UNIE

EVROPSKA KOMISE

Sménné kurzy vidi euru ()

29. ¢ervna 2016
(2016/C 236/05)

1 euro =
ména sménny kurz ména sménny kurz

USD americky dolar 1,1090 CAD  kanadsky dolar 1,4407
JPY japonsky jen 113,85 HKD hongkongsky dolar 8,6041
DKK danské koruna 7.4376 NZD  novozélandsky dolar 1,5565
GBP  britskd libra 0,82550 |SGD  singapursky dolar 1,4951
SEK §védskd koruna 9,4311 KRW  jihokorejsky won 1283,15
CHE Swycarsky frank 1,0854 ZAR  jihoafricky rand 16,6016
ISK islandskd koruna CNY cinsky juan 7,3680

i HRK chorvatska kuna 7,5273
NOK norskd koruna 9,3065 ) i ]

IDR indonéskd rupie 14 577,25

BGN  bulharsky lev L9958 I \YR  malajsijsky ringgit 4,4594
CZK  Ceskd koruna 22114 pup  filipfnské peso 52,106
HUF madarsky forint 316,95 RUB rusky rubl 71,0452
PLN polsky zloty 44261 | THB  thajsky baht 39,028
RON  rumunsky lei 45253 |BRL  brazilsky real 3,6216
TRY turecka lira 3,2157 MXN  mexické peso 20,7331
AUD  australsky dolar 1,4911 INR indickd rupie 74,9693

(1) Zdroj: referenéni sménné kurzy jsou publikovény ECB.
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Nova ndrodni strana eurominci uréenych k obéhu

(2016/C 236/06)

Ndrodni strana nové dvoueurové pamétni mince urcené k obéhu a vyddvané Spanélskem

Euromince urcené k ob&hu maji v rdmci celé eurozdny postaveni zakonného platidla. S cilem informovat Sirokou vefej-
nost a vSechny, kdo pfichdzeji s mincemi do styku, Komise zvefejiiuje popis ndvrhi viech novych eurominci (!).
V souladu se zdvéry Rady ze dne 10. Gnora 2009 (3) v této véci se ¢lenskym stdtim eurozény a zemim, které uzaviely
ménovou dohodu s Evropskou unii, na jejimz zdkladé mohou vyddvat euromince, povoluje za uréitych podminek vyda-
vat pamétni euromince uréené k ob¢hu, zejména za podminky, Ze jde vylu¢né o mince v nomindlni hodnoté dvou eur.
Tyto mince maji stejné technické charakteristiky jako ostatni dvoueurové mince, ale jejich ndrodni strana md pamétni
motiv, jenZ mé z hlediska ndrodniho nebo evropského vysokou symbolickou hodnotu.

Vydévajici zemé&: Spanélsko
Pamétné motiv: Pamétky svétového kulturntho a pfirodniho dédictvi Unesco — kostely Asturského krdlovstvi

Popis navrhu: Na minci je vyobrazen kostel Santa Maria del Naranco. V horni ¢ésti vnitintho kruhu je ve sméru hodi-
novych rucicek vepsan nazev vydavajici zemé ,ESPANA“ a vpravo pod nim je uveden letopocet emise ,2017 Na levé
strané vnitintho kruhu je vyrazena znacka mincovny.

Na mezikruzi mince je dvandct hvézd evropské vlajky.
Objem emise: 4 miliony minci

Datum emise: 1. Ginora 2017

(") Nérodn{ strany vSech minci, které byly vydany v roce 2002, naleznete v U¥. vést. C 373, 28.12.2001, s. 1.
() Viz zévéry Rady pro hospodaiské a finan¢ni véci ze dne 10. inora 2009 a doporuceni Komise ze dne 19. prosince 2008 o spole¢-
nych pokynech pro ndrodni strany a vydavani eurominci uréenych k penéznimu obéhu (Uf. vést. L 9, 14.1.2009, s. 52).
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UCETNI DVUR

Zvlastni zprava €. 142016

,»Politické iniciativy a finan¢ni podpora EU v oblasti romské integrace: v poslednim desetileti bylo
dosazeno vyznamného pokroku, avsak je zapotfebi dalsiho dsili pfimo v terénu“

(2016/C 236/07)

Evropsky dcetni dvir Vés timto informuje o vydani zvlastni zpravy ¢. 14/2016 ,Politické iniciativy a finan¢ni podpora
EU v oblasti romské integrace: v poslednim desetileti bylo dosaZzeno vyznamného pokroku, aviak je zapotiebi dalstho
asili ptimo v terénu*.

Zprava je k dispozici k nahlédnuti &i stazenf na internetové strince Ucetniho dvora http://eca.europa.eu nebo na interne-
tové strance EU Bookshop https://bookshop.europa.eu.



http://eca.europa.eu
https://bookshop.europa.eu
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INFORMACE CLENSKYCH STATU

Aktualizace seznamu hrani¢nich pfechodid podle &l. 2 odst. 8 nafizeni Evropského parlamentu
a Rady (EU) 2016/399, kterym se stanovi kodex Unie o pravidlech upravujicich pfeshrani¢ni
pohyb osob (Schengensky hrani¢ni kodex) (')

(2016/C 236/08)

Zvefejnéni seznamu hrani¢nich pfechodi podle ¢l. 2 odst. 8 nafizeni Evropského parlamentu a Rady (EU) 2016/399 ze
dne 9. bfezna 2016, kterym se stanovi kodex Unie o pravidlech upravujicich preshrani¢ni pohyb osob (Schengensky
hrani¢ni kodex), se zaklddd na informacich, které clenské stity sdélily Komisi v souladu s ¢lankem 39 Schengenského
hrani¢ntho kodexu (kodifikované znéni).

Kromé zvefejnéni v Ufednim véstniku jsou na internetové strince Generdlniho feditelstvi pro vnitfni véci k dispozici
mésicni aktualizace.

FRANCIE
Zména informaci zvefejnénych v UF. vést. C 229, 14.7.2015.
SEZNAM HRANICNICH PRECHODU
Vzdusné hranice
(1) Abbeville
2) Agen-la Garenne
3) Ajaccio-Campo dell'Oro
4) Albert-Bray

(

(

(

(5) Amiens-Glisy

(6) Angers-Marcé
(7) Angouléme-Brie-Champniers
(8) Annecy-Methet
(9) Annemasse
(10) Auxerre-Branches
(11) Avignon-Caumont
(12) Bale-Mulhouse
(13) Bastia-Poretta

(14) Beauvais-Tillé

(15) Bergerac-Roumaniere
(
(

)
)
)
)
)
)
)
)

16) Besancon-la Veze

17) Béziers-Vias
(18) Biarritz-Bayonne-Anglet
(19) Bordeaux-Mérignac
(

20) Brest-Guipavas
(21) Brive-Souillac
(22) Caen-Carpiquet
(23) Calais-Dunkerque

(24) Calvi-Sainte-Catherine

(") Viz seznam piedchozich zvefejnéni na konci této aktualizace.
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(25) Cannes-Mandelieu
(26) Carcassonne-Salvaza
(27) Chalons-Vatry

(28) Chambéry-Aix-les-Bains
(29) Chateauroux-Déols
(30) Cherbourg-Mauperthus
(31) Clermont-Ferrand-Aulnat
(32) Colmar-Houssen

(33) Deauville-Saint-Gatien
(34) Dijon-Longvic

(35) Dinard-Pleurtuit

(36) Dole-Tavaux

(37) Epinal-Mirecourt

(38) Figari-Sud Corse

(39) Grenoble-Saint-Geoirs
(40) Hyeres-le Palivestre
(41) Issy-les-Moulineaux
(42) La Mole

(43) Lannion

(44) La Rochelle-Laleu

(45) Laval-Entrammes

(46) Le Castelet

(47) Le Havre-Octeville

(48) Le Mans-Arnage

(49) Le Touquet-Paris-Plage
(50) Lille-Lesquin

(51) Limoges-Bellegarde
(52) Lognes-Emerainville
(53) Lorient-Lann-Bihoué
(54) Lyon-Bron

(55) Lyon-Saint-Exupéry
(56) Marseille-Provence

(57) Metz-Nancy-Lorraine
(58) Monaco-Héliport

(59) Montbéliard-Courcelles
(60) Montpellier-Méditérranée
(61) Nantes-Atlantique

(62) Nevers-Fourchambault

(63) Nice-Cote d’Azur
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(64) Nimes-Garons

(65) Orléans-Bricy

(66) Orléans-Saint-Denis-de-I'Hotel

(67) Paris-Chatles de Gaulle

(68) Paris-le Bourget

(69) Paris-Orly

(70) Pau-Pyrénées

(71) Perpignan-Rivesaltes

(72) Poitiers-Biard

(73) Pontoise-Cormeillcs-en-Vexin, docasné:
— od sttedy 10. do nedéle 14. ¢ervna 2015, od 10:00 hod. do 15:30 hod.

Toto docasné otevieni se zavddi béhem mezindrodniho veletrhu letectvi a kosmonautiky v Le Bourget, kdy je
nutné piesmérovat lety ze zemi mimo Schengen na leti§té v Pontoise.

— od stfedy 15. do nedéle 21. ¢ervna 2015, od 6:00 hod. do 16:30 hod.

Toto docasné otevieni se zavadi na dobu, béhem niz je v provozu sezénni linka ze zemi mimo Schengen
(Quimper-Londyn).

(74) Quimper-Cornouailles, do¢asné v obdobi od 19. kvétna do 4. zati 2016,
(75) Rennes Saint-Jacques
(76) Rodez-Marcillac

(77) Rouen-Vallée de Seine
(78) Saint-Brieuc-Armor
(79) Saint-Etienne-Bouthéon
(80) Saint-Nazaire-Montoir
(81) Strasbourg-Entzheim
(82) Tarbes-Ossun-Lourdes
(83) Toulouse-Blagnac

(84) Tours-Saint-Symphorien
(85) Troyes-Barberey

(86) Vichy-Charmeil
Ndmoini hranice

(1) Ajaccio

(2) Bastia

(3) Bayonne

(4) Bonifacio

(5) Bordeaux

(6) Boulogne

(7) Brest

(8) Caen-Ouistreham

(9) Calais
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(10) Calvi

(11) Cannes-Vieux Port

(12) Carteret

(13) Cherbourg

(14) Dieppe

(15) Douvres

(16) Dunkerque

(17) Granville

(18) Honfleur

(19) La Rochelle-La Pallice
(20) Le Havre

(21) Les Sables-d’Olonne-Port
(22) LTle-Rousse

(23) Lorient

(24) Marseille

(25) Monaco-Port de la Condamine
(26) Nantes-Saint-Nazaire
(27) Nice

(28) Port-de-Bouc-Fos/Port-Saint-Louis
(29) Port-la-Nouvelle

(30) Porto-Vecchio

(31) Port-Vendres

(32) Roscoff

(33) Rouen

(34) Saint-Brieuc (maritime)
(35) Saint-Malo

(36) Séte

(37) Toulon

Pozemni hranice
Se SPOJENYM KRALOVSTVIM

(pravidelnd linka pro ptejezd pies kandl La Manche)
(1) Gare d’Ashford International
(2) Gare d’Avignon-Centre
(3) Cheriton/Coquelles
(4) Gare de Chessy-Marne-la-Vallée

(5) Gare de Fréthun
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(6) Gare de Lille-Europe

(7) Gare de Paris-Nord

(8) Gare de St-Pancras International

(9) Gare d’Ebbsfleet International
(10) Gare TGV Haute- Picardie, dne 1. Cervence 2016
S ANDOROU
(1) Pas de la Case-Porta

Seznam p¥edchozich zvefejnéni

Ut. vést. C 316, 28.12.2007, s. 1 Ut. vést. C 356, 6.12.2011, s. 12
Ut. vést. C 134, 31.5.2008, s. 16 Ut. vést. C 111, 18.4.2012, s. 3
Ut. vést. C 177, 12.7.2008, s. 9 Uf. vést. C 183, 23.6.2012, s. 7
Ut. vést. C 200, 6.8.2008, s. 10 Ut. vést. C 313, 17.10.2012, s. 11
Ut. vést. C 331, 31.12.2008, s. 13 Ut. vést. C 394, 20.12.2012, s. 22
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Aktualizace vzoru priukazd vyddvanych ministerstvy zahrani¢nich véci c¢lenskych stitd

akreditovanym ¢lenim diplomatickych misi a konzulirnich zastoupeni a jejich rodinnym

piislusnikim, jez jsou uvedeny v &l. 20 odst. 2 nafizeni Evropského parlamentu a Rady (EU)

2016/399, kterym se stanovi kodex Unie o pravidlech upravujicich pfeshrani¢ni pohyb osob
(Schengensky hrani¢ni kodex) (')

(2016/C 236/09)

Zvetejnéni vzord prikazii vyddvanych ministerstvy zahrani¢nich véci ¢lenskych stdt akreditovanym ¢lentim diplomatic-
kych misi a konzuldrnich zastoupeni a jejich rodinnym piislusnikim, jez jsou uvedeny v ¢l. 20 odst. 2 nafizeni
Evropského parlamentu a Rady (EU) 2016/399 ze dne 9. bfezna 2016, kterym se stanovi kodex Unie o pravidlech
upravujicich pfeshrani¢ni pohyb osob (Schengensky hrani¢ni kodex), se zaklddd na informacich, které ¢lenské staty sdé-
lily Komisi v souladu s ¢lankem 39 Schengenského hrani¢niho kodexu (kodifikované znéni).

Kromé zvefejnéni v Ufednim véstniku jsou na internetové strance Generdlniho feditelstvi pro vnitini véci k dispozici
mésicni aktualizace.

SVYCARSKO

Nahrazeni informaci zvefejnénych v U¥. vést. C 133, 1. 5. 2014

ZVLASTNI POVOLENI K POBYTU VYDANA MINISTERSTVEM ZAHRANICNICH VECT
Priikaz totoZnosti (povoleni k pobytu) Federdlniho ministerstva zahrani¢nich véci:

— prikaz totoznosti ,B“ (s rizovym pruhem): vedouci stdlé nebo zvlastni diplomatické mise, ¢lenové nejvyssiho vedeni
mezindrodnich organizac{ a rodinni p¥islusnici, ktefi poZivaji stejného statusu | Carte de légitimation «B» (3 bande
rose) : chefs de mission diplomatique, permanente ou spéciale, membres de la haute direction des organisations
internationales et membres de famille qui jouissent du méme statut | Legitimationskarte ,B“ (mit rosafarbigem Strei-
fen): Missionschefs der diplomatischen, stindigen oder Spezialmissionen, leitende Beamte internationaler Organisatio-
nen und Familienmitglieder, die den gleichen Status besitzen | Carta di legittimazione ,B“ (a banda rosa): Chefs de
mission diplomatique, permanente ou spéciale, membres de la haute direction des organisations internationales et
membres de famille qui jouissent du méme statut;

— prikaz totoZnosti ,C* (s rizovym pruhem): ¢lenové diplomatického persondlu stdlych nebo zvldstnich diplomatic-
kych misi, vysoci Gfednici mezindrodnich organizaci a rodinni piislu$nici, kte¥{ poZivaji stejného statusu | Carte de
légitimation « C» (a bande rose) : membres du personnel diplomatique des missions diplomatiques, permanentes ou
spéciales, hauts fonctionnaires des organisations internationales et membres de famille qui jouissent du méme sta-
tut | Legitimationskarte ,C* (mit rosafarbigem Streifen): Mitglieder des diplomatischen Personals der diplomatischen,
standigen oder Spezialmissionen, Beamte internationaler Organisationen und Familienmitglieder, die den gleichen
Status besitzen | Carta di legittimazione ,C“ (a banda rosa): membri del personale diplomatico di missioni diploma-
tiche permanenti o speciali, funzionari di organizzazioni internazionali e familiari che beneficiano dello stesso
statuto;

— priikaz totoznosti ,D* (s modrym pruhem): ¢lenové administrativniho a technického persondlu stélych nebo zvlast-
nich diplomatickych misi a rodinni piislu$nici, ktef{ poZivaji stejného statusu | Carte de légitimation «D » (2 bande
bleue) : membres du personnel administratif et technique des missions diplomatiques, permanentes ou spéciales et
membres de famille qui jouissent du méme statut | Legitimationskarte ,D“ (mit blauem Streifen): Mitglieder des
Verwaltungs- und technischen Personals der diplomatischen, stindigen oder Spezialmissionen und Familienmitglie-
der, die den gleichen Status besitzen | Carta di legittimazione ,D* (a banda blu): membri del personale amministra-
tivo e tecnico di missioni diplomatiche permanenti o speciali e familiari che beneficiano dello stesso statuto;

— prikaz totoznosti ,D“ (s hnédym pruhem): odborni dfednici mezindrodnich organizaci a rodinni piislu$nici, kteff
pozivaji stejného statusu | Carte de légitimation « D » (2 bande brune) : fonctionnaires de la catégorie professionnelle
des organisations internationales et membres de famille qui jouissent du méme statut | Legitimationskarte ,D“ (mit
braunem Streifen): Beamte der Kategorie Berufspersonal internationaler Organisationen und Familienmitglieder, die
den gleichen Status besitzen | Carta di legittimazione ,D* (a banda marrone): funzionari appartenenti alla categoria
del personale di carriera di organizzazioni internazionali e familiari che beneficiano dello stesso statuto;

(") Viz seznam piedchozich zvefejnéni na konci této aktualizace.
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— prikaz totoznosti ,E“ (s fialovym pruhem): ¢lenové provozniho persondlu stélych nebo zvldstnich diplomatickych
misi, Gfednici podptrnych odborti mezindrodnich organizaci a rodinni piislusnici, ktefi pozivaji stejného statusu |
Carte de légitimation «E» (2 bande violette): membres du personnel de service des missions diplomatiques, perma-
nentes et spéciales, fonctionnaires des services généraux des organisations internationales et membres de famille qui
jouissent du méme statut [ Legitimationskarte ,E“ (mit violettem Streifen): Mitglieder des Dienstpersonals der diplo-
matischen, stindigen oder Spezialmissionen, Beamte der allgemeinen Dienste internationaler Organisationen und
Familienmitglieder, die den gleichen Status besitzen | Carta di legittimazione ,E“ (a banda viola): membri del perso-
nale di servizio di missioni diplomatiche permanenti e speciali, funzionari dei servizi generali di organizzazioni
internazionali e familiari che beneficiano dello stesso statuto;

— prikaz totoznosti ,F* (se zlutym pruhem): soukromi zaméstnanci v domdcnostech ¢lend stdlych nebo zvldstnich
diplomatickych misf a konzuldrnich Gfadd a soukromi zaméstnanci v domdacnostech dfedniki mezindrodnich orga-
nizaci | Carte de légitimation «F» (2 bande jaune) : domestiques privés des membres des missions diplomatiques,
permanentes ou spéciales et des postes consulaires de carriere et domestiques privés des fonctionnaires des organi-
sations internationales | Legitimationskarte ,F* (mit gelbem Streifen): private Hausangestellte der Mitglieder der diplo-
matischen, stindigen oder Spezialmissionen und der von Berufs-Konsularbeamten geleiteten konsularischen Ver-
tretungen sowie private Hausangestellte der Beamten internationaler Organisationen | Carta di legittimazione ,F*
(a banda gialla): personale domestico privato di membri di missioni diplomatiche permanenti o speciali e di rappre-
sentanze consolari dirette da funzionari consolari di carriera nonché personale domestico privato di funzionari di
organizzazioni internazionali;

— prikaz totoznosti ,G“ (s tyrkysovym pruhem): Gfednici mezindrodnich organizaci (s pracovni smlouvou na dobu
urditou) a rodinni pfislusnici, ktef{ poZzivaji stejného statusu | Carte de légitimation « G » (a bande turquoise) : foncti-
onnaires des organisations internationales (contrat de travail « court terme ») et membres de famille qui jouissent du
méme statut | Legitimationskarte ,G* (mit tiirkisem Streifen): Beamte internationaler Organisationen mit Arbeitsver-
trag von begrenzter Dauer und Familienmitglieder, die den gleichen Status besitzen | Carta di legittimazione ,G*
(a banda turchese): funzionari di organizzazioni internazionali con contratto di lavoro a durata determinata
e familiari che beneficiano dello stesso statuto;

— prikaz totoznosti ,H* (s bilym pruhem): spolupracovnici stilych nebo zvldstnich diplomatickych misi, konzuldtt
a mezindrodnich organizaci, ktefi nemaji status tfednika, dile osoby bez vysad a imunit, které jsou oprdvnény
doprovazet ¢leny stilych nebo zvldstnich diplomatickych misi, konzuldtd a mezindrodnich organizaci | Carte de
légitimation «H» (a bande blanche) : collaborateurs non-fonctionnaires des missions diplomatiques permanentes ou
spéciales, des consulats et des organisations internationales, ainsi que les personnes sans privileges et immunités
autorisées a accompagner les membres des missions diplomatiques, permanentes ou spéciales, des consulats et des
organisations internationales. | Legitimationskarte “H” (mit weissem Streifen): Mitarbeiter ohne Beamtenstatus der
diplomatischen, stindigen oder Spezialmissionen, der konsularischen Vertretungen und der internationalen Organi-
sationen, sowie Personen ohne Privilegien und Immunititen, die ermichtigt sind, Mitglieder der diplomatischen,
stindigen oder Spezialmissionen, der konsularischen Vertretungen und der internationalen Organisationen zu
begleiten. | Carta di legittimazione ,H* (a banda bianca): collaboratori senza statuto di funzionari di missioni diplo-
matiche permanenti o speciali, di consolati e di organizzazioni internazionali cosi come persone senza privilegi
e immunita autorizzate a accompagnare membri di missioni diplomatiche permanenti o speciali, di consolati e di
organizzazioni internazionali;

— priikaz totoznosti ,I* (s olivovym pruhem): ¢lenové persondlu Mezindrodntho vyboru Cerveného kiize, ktef{ nejsou
§vycarskymi obcany, a rodinni pfislusnici, ktefi pozivaji stejného statusu | Carte de légitimation «I» (2 bande olive) :
membres du personnel non suisse du Comité international de la Croix-Rouge et membres de famille qui jouissent du
méme statut | Legitimationskarte ,I“ (mit olivem Streifen): Personal nicht schweizerischer Staatsangehorigkeit des
Internationalen Komitees vom Roten Kreuz und Familienmitglieder, die den gleichen Status besitzen | Carta di legitti-
mazione I (a banda oliva): membri del personale non svizzero del Comitato internazionale della Croce Rossa
e familiari che beneficiano dello stesso statuto;

— prikaz totoznosti ,K* (s razovym pruhem): vedouci konzuldrnich afadt, konzuldrni Gfednici a rodinni piislusnici,
kteti pozivaji stejného statusu | Carte de légitimation «K» (@ bande rose) : chefs de poste consulaire de carriere,
fonctionnaires consulaires de carriere et membres de famille qui jouissent du méme statut | Legitimationskarte ,K*
(mit rosafarbigem Streifen): Berufs-Postenchefs und Berufs-Konsularbeamte der konsularischen Vertretungen und
Familienmitglieder, die den gleichen Status besitzen | Carta di legittimazione ,K“ (a banda rosa): capiposto consolari
di carriera e funzionari consolari di carriera di rappresentanze consolari e familiari che beneficiano dello stesso
statuto,

— prikaz totoZnosti ,K“ (s modrym pruhem): konzuldrni zaméstnanci a rodinni pfislusnici, ktef{ pozivaji stejného sta-
tusu | Carte de légitimation «K» (a bande bleue) : employés consulaires de carriere et membres de famille qui jouis-
sent du méme statut | Legitimationskarte ,K“ (mit blauem Streifen): Berufs-Konsularangestellte und Familienmitglie-
der, die den gleichen Status besitzen | Carta di legittimazione ,K“ (a banda blu): impiegati consolari di carriera
e familiari che beneficiano dello stesso statuto;
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— prikaz totoznosti ,K“ (s fialovym pruhem): ¢lenové provozniho persondlu konzuldrnich zastoupeni a rodinni pfislus-
nici, ktefi pozivaji stejného statusu | Carte de légitimation «K» (a bande violette) : membres du personnel de service
des représentations consulaires de carriére et membres de famille qui jouissent du méme statut | Legitimationskarte ,K*
(mit violettem Streifen): Mitglieder des dienstlichen Hauspersonals von berufs-konsularischen Vertretungen und Fami-
lienmitglieder, die den gleichen Status besitzen | Carta di legittimazione ,K“ (a banda viola): membri del personale di
servizio di rappresentanze consolari di carriera e familiari che beneficiano dello stesso statuto;

— prikaz totoznosti ,K* (s bilym pruhem): vedouci honorirniho konzuldtu | Carte de légitimation «K» (a bande
blanche) : chefs de poste consulaire honoraire | Legitimationskarte ,K“ (mit weissem Streifen): Honorar-Postenchefs
von konsularischen Vertretungen | Carta di legittimazione ,K“ (a banda bianca): capiposto onorari di rappresentanze
consolari;

— prikaz totoznosti ,L* (s pruhem piskové barvy): ¢lenové persondlu Mezindrodni federace spole¢nosti Cerveného
kifze a Cerveného pilmésice, ktefi nejsou $vycarskymi obcany, a rodinni piislusnici, ktefi pozivaji stejného statusu |
Carte de légitimation «L» (2 bande de couleur sable) : membres du personnel non suisse de la Fédération internatio-
nale des Sociétés de la Croix-Rouge et du Croissant-Rouge et membres de famille qui jouissent du méme statut |
Legitimationskarte ,L“ (mit sandfarbigem Streifen): Personal nicht schweizerischer Staatsangehérigkeit der Internatio-
nalen Gemeinschaft der Roten Kreuz- und Roten Halbmond-Gesellschaften und Familienmitglieder, die den gleichen
Status besitzen | Carta di legittimazione ,L“ (a banda color sabbia): membri del personale non svizzero della Federa-
zione internazionale delle Societa della Croce Rossa e della Mezzaluna Rossa e familiari che beneficiano dello stesso
statuto;

— prikaz totoznosti ,P* (s modrym pruhem): védecti pracovnici Evropské organizace pro jaderny vyzkum (CERN),
ktefi nejsou $vycarskymi obcany, a rodinni pfislusnici, ktefi poZivaji stejného statusu | Carte de légitimation «P»
(a bande bleue) : personnel scientifique non suisse du CERN et membres de famille qui jouissent du méme statut |
Legitimationskarte « P» (mit blauem Streifen) : wissenschaftliches Personal des CERN nicht schweizerischer Staatsan-
gehorigkeit und Familienmitglieder, die den gleichen Status besitzen | Carta di Legittimazione «P» (2 banda blu) :
personale scientifico non svizzero del CERN e familiari che beneficiano dello stesso statuto;

— Prikaz totoznosti ,R“ (s Sedym pruhem): ¢lenové persondlu mezindrodnich kvazivladnich organizaci nebo jinych
mezindrodnich orgdnti, ktefi nejsou $vycarskymi obcany, a jejich rodinni pfislusnici pozZivajici stejného statusu |
Carte de légitimation « R » (2 bande grise) : membres du personnel non suisse des organisations internationales quasi
gouvernementales ou des autres organismes internationaux et membres de famille qui jouissent du méme statut |
Legitimationskarte «R» (mit grauem Streifen) : Personal nicht schweizerischer Staatsangehorigkeit von
quasizwischenstaatlichen Organisation oder anderen internationalen Organen und Familienmitglieder, die den glei-
chen Status besitzen | Carta di Legittimazione « R » (a banda grigia) : membri del personale non svizzero di organiz-
zazioni internazionali quasi intergovernative o di altri organismi internazionali e familiari che beneficiano dello
stesso statuto.

“

— prikaz totoznosti ,S (s modrym pruhem): ¢lenové persondlu stdlych a zvlastnich diplomatickych misi, ktef{ jsou
§vycarskymi obcany, Gfednici mezindrodnich organizaci, ktefi jsou $vycarskymi obcany | Carte de légitimation «S»
(@ bande verte) : membres du personnel de nationalité suisse des missions diplomatiques, permanentes et spéciales,
fonctionnaires de nationalité suisse des organisations internationales | Legitimationskarte ,S* (mit griinem Streifen):
Mitglieder des Personals schweizerischer Staatsangehérigkeit der diplomatischen, stindigen und der Spezialmissionen,
Beamte schweizerischer Staatsangehorigkeit internationaler Organisationen | Carta di legittimazione ,S* (a banda
verde): membri del personale di nazionalita svizzera di missioni diplomatiche permanenti e speciali, funzionari di
nazionalita svizzera di organizzazioni internazionali.

Priikaz totoZnosti Federdlniho Ministerstva Zahranicnich Véci typu ,,B“

— Velvyslanectvi a stdlé mise: vedouci mise
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— Mezindrodni organizace: ¢len nejvyssiho vedeni
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— Mezindrodni organizace: odborny tfednik
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Priikaz totoZnosti Federdlniho Ministerstva Zahranicnich Véci typu ,F*
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Priikaz totoZnosti Federdlniho Ministerstva Zahranicnich Véci typu ,,G*

— Mezindrodni organizace: docasny afednik (ifednik ,na dobu ur¢itou®) a ¢len vyslaného persondlu
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INFORMACE TYKAJICI SE EVROPSKEHO HOSPODARSKEHO PROSTORU

KONTROLNI URAD ESVO

Vyzva k pfedloZeni pfipominek ke stitni podpofe podle ¢l. 1 odst. 2 &isti I protokolu 3 k Dohodé
mezi stity ESVO o zfizeni Kontrolniho éifadu a Soudniho dvora

(2016/C 236/10)

Rozhodnutim ¢. 489/15/KOL, které je v zdvazném jazykovém znéni pfiloZeno k tomuto shrnuti, ozndmil
Kontrolni Gfad ESVO norskym orgdntim své rozhodnuti zahdjit ve véci vyse uvedeného opatieni Fizeni
podle ¢l. 1 odst. 2 &sti I protokolu 3 k Dohodé mezi stity ESVO o ziizeni Kontrolniho tfadu a Soudniho
dvora.

Zucastnéné strany mohou ve lhité jednoho mésice ode dne zvefejnéni této vyzvy podat k uvedenému
opatfeni pfipominky, a to na adresu Kontrolniho tfadu ESVO:

EFTA Surveillance Authority
Registry

Rue Belliard/Belliardstraat 35
1040 Bruxelles/Brussel
BELGIQUE/BELGIE

Pripominky budou postoupeny norskym orgdnim. Zicastnénd strana poddvajici pfipominky mize
pisemné a s uvedenim diivodt poZzadat o zachovéani davérnosti ohledné své totoznosti.

SHRNUTI
Postup

Dopisem ze dne 13. bfezna 2014 (') norské orgdny ozndmily podle ¢l. 1 odst. 3 Casti I protokolu 3 rezim regiondlné
odlisenych piispévki na socidlni zabezpeceni na obdobi 2014-2020. Na zédkladé tohoto ozndmeni a ndsledné piedloze-
nych informaci () Kontrolni dfad ozndmeny rezim podpory schvilil svym rozhodnutim ¢ 225/14/KOL ze dne
18. cervna 2014.

Toto rozhodnuti Kontrolntho tfadu z¢dsti zrusil Soud ESVO svym rozsudkem ze dne 23. zaf 2015 ve véci E-23/14
Kimek Offshore AS v. ESA (%).

Dopisem ze dne 15. fijna 2015 (*) si Kontrolni afad vyzddal u norskych organti informace. Na tuto Zddost norské
organy odpovédély dopisem ze dne 6. listopadu 2015 (°).

Popis opatieni

Cilem pfedmétného obecného rezimu odliSenych piispévki na socidlni zabezpeceni jako takového je cestou podpory
zaméstnanosti snizovat vylidiiovan{ nejméné osidlenych regionti Norska ¢i tomuto vylidiiovani branit. Tento rezim pro-
vozni podpory kompenzuje osobni ndklady tim zptisobem, Ze v urcitych zemépisnych oblastech zavadi snizené sazby
piispévki na socidlni zabezpeceni. Podle jeho hlavniho pravidla se intenzita podpory lisi v zavislosti na zemépisné
oblasti, v niZ je registrovdna pfislusnd podnikatelskd jednotka. Norské pravni pfedpisy po podnicich vyzaduji, aby za
kazdou podnikatelskou ¢innost, kterou vykondvaji, registrovaly zvlastni diléi organizacni jednotku (). Vykondvé-li tedy
podnik rtizné druhy podnikatelské ¢innosti, musi k nim registrovat samostatné dil¢i organiza¢ni jednotky. Tuto povin-
nost md i v piipad¢, vykondva-li své ¢innosti v raznych lokalitach.

(") Dokumenty ¢. 702438-702440, 702442 a 702443.
(%) Viz bod 2 rozhodnuti & 225/14/KOL, které je k dispozici na internetové adrese: http:/[www.eftasurv.int/media/state-aid/Consolidated
version_-_Decision_225_14_COL__NOR_Social_Security_contributions_2014-2020.pdf


http://www.eftasurv.int/media/state-aid/Consolidated_version_-_Decision_225_14_COL__NOR_Social_Security_contributions_2014-2020.pdf
http://www.eftasurv.int/media/state-aid/Consolidated_version_-_Decision_225_14_COL__NOR_Social_Security_contributions_2014-2020.pdf
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Z uvedeného hlavniho pravidla o registraci plati vyjimka, podle niZz se pfedmétny rezim pouZije rovnéz na podniky
registrované mimo zpusobilou oblast, jestlize do zptisobilé oblasti najimaji pracovniky a jestlize jejich zaméstnanci vyko-
névaji ve zpusobilé oblasti mobilni ¢innosti (pro téely tohoto rozhodnuti jsou tyto ¢innosti déle oznacovany jako
,<ambulantni sluzby“). Uvedend vyjimka je pfedmétem posouzeni v tomto rozhodnuti. Vnitrostdtnim pravnim zdkladem
rezimu jako takového je § 23-2 National Insurance Act (zdkon o ndrodnim pojisténi) (). Vnitrostatnim pravnim zdkladem
vyjimky je ¢l. 1 odst. 4 rozhodnuti norského parlamentu ¢. 1482 ze dne 5. prosince 2013 o urceni dafiovych sazeb atd.
v ramci National Insurance Act.

Vyjimka se pouzije pouze v piipadé, ze zaméstnanec stravi ve zptsobilé oblasti nejméné polovinu pracovnich dnd. Dile
se sniZzend sazba pouZije pouze na tu ¢dst prace, kterou v této zptsobilé oblasti vykond.

Posouzeni opatieni

Kontrolni ufad musi posoudit, je-li uvedend vyjimka slucitelnd s fungovanim Dohody o EHP na zdkladé ¢l. 61 odst. 3
pism. ¢) této dohody. Toto posouzeni musi provést v souladu se svymi pokyny k regiondlni stitni podpofe na obdob{
2014-2020 (dale jen ,pokyny*) (3.

Regiondlni podpora muze byt pfi podpofe hospodaiského rozvoje znevyhodnénych oblasti efektivni pouze tehdy,
jestlize je poskytnuta proto, aby do téchto oblasti ptildkala dal$i investice nebo hospodaiské ¢innosti (*). Regiondlni pro-
vozni podpora muze do pusobnosti ¢l. 61 odst. 3 pism. ¢) Dohody o EHP spadat pouze tehdy, je-li poskytnuta s cilem
zmirnit specifické nebo trvalé znevyhodnéni, jemuz jsou podniky ve znevyhodnénych regionech vystaveny (*).

Neni pochyb o tom, Ze je rezim svou zemépisnou pusobnosti omezen na znevyhodnéné regiony. Pfedmétem tohoto roz-
hodnuti je pouze zminénd vyjimka. Otdzkou je, je-li tato vyjimka slucitelnd s pravidly o stdtni podpofe, jestlize podle ni
plati, Ze podniky registrované mimo znevyhodnéné regiony, na néz se rezim vztahuje, mohou z podpory v rdmci rezimu
profitovat, pokud ve znevyhodnénych regionech vykonédvaji hospodéfské ¢innosti. Jinymi slovy otdzka zni, zda tato vyjimka
zmiriuje specifické nebo trvalé znevyhodnéni, jemuz jsou podniky ve znevyhodnénych regionech vystaveny.

Na norskych orgdnech je, aby prokdzaly, ze by v piipadé neexistence vyjimky hrozilo riziko vylidiovani (°). Norské
organy zdiiraznily pfinosy, jez z vyjimky plynou mistnim podnikim, které mohou za nizsi ndklady ziskat specializova-
nou pracovni silu, jeZ by za jinych podminek nebyla k dispozici. Navic diky vyjimce sili ve zptsobilych oblastech kon-
kurence mezi ambulantnimi sluzbami, coZ je opét pfinosem pro mistni podniky (neprovozujici ambulantni sluzby).
Vykon podnikatelské Cinnosti ve zpusobilé oblasti je totiz diky niZ$im ndklad@im na ambulantni sluzby atraktivnéjsi
a ziskovgj$i. Vyuziti podpory v rdmci rezimu pfedstavuje nepf{imy ndstroj v tom smyslu, Ze slouzi k redukci ndkladt na
zaméstnavan{ pracovnikd, které je opatfenim, jeZ md snizit vylidiovani nebo mu brdnit. Tato tvaha stoji na myslence,

vvvvvv

Norské organy dale uvedly, Ze firmy registrované mimo zptisobilou oblast budou ve zpisobilych oblastech prilezitostng
najimat pracovniky. Nabidnou tak pracovni mista, kterd jsou sice spiSe docasné povahy, nicméné i tak ve zptisobilych
regionech pfispéji k vy$sim dichodiim z price. Tim je stimulovdna i hospodéiskd ¢innost. Norské organy dale uvadéji,
ze zaméstnanci docasné pobyvajici ve zplsobilé oblasti budou nakupovat mistni vyrobky a sluzby, a tim prispivat
k mistnimu hospodafstvi. Uvedené plati zejména u zaméstnanct dojizdéjicich za praci na kritkou & stfedné dlouhou
dobu, nebot je pravdépodobné, Ze budou ubytovani v hotelich, stravovat se v restauracich atd. Vysi podpory plynouci
z vyjimky odhadly norské orgdny na dvé procenta z celkové podpory za rok 2015, oviem zdiiraziuji, Ze jde o odhad
nejisty. Dvé procenta odpovidaji zhruba 19 miliontim EUR (°). Kontrolni orgdn norské organy vyzyva, aby k finan¢nimu

vevs

Nad rdmec vySe uvedenych pozndmek obecné povahy norské orgdny neprokazaly, Ze by v piipadé neexistence vyjimky
hrozilo v relevantni oblasti riziko vylidiiovani. Kontrolni Gfad zastavd ndzor, Ze md-li urcité opatteni spliiovat poza-
davky pokynil, musi jeho ucinky prekraCovat rdmec jen nepatrného rozsifeni moZnosti k doCasnému zaméstndni
a vydavani penéz ve zplsobilé oblasti. Na zdkladé vySe uvedeného Kontrolni Gfad norské organy vyzyvd, aby
k prokdzani rizika vylidiiovan{ v piipadé neexistence vyjimky ptedlozily vice Gdajt.

)

)

) Bod 6 pokyn.
) Bod 16 pokynd.
)

)
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Pokud jde o t¢inek vyjimky na hospodéiskou soutéZ a obchod, norské orgdny tvrdi, Ze vyjimka nastoluje pro vSechny
podniky pisobici ve znevyhodnénych oblastech rovné podminky, nebot se pouzije bez rozdilu na vSechny podniky se
sidlem v EHP. V dasledku tedy zajistuje, aby byly eliminovany nezddouci nepfznivé Gcinky na hospodaiskou soutéz.
Podle ndzoru Kontrolntho tGfadu se s ohledem na body 3 a 53 pokynt jednd o pozitivni rys vyjimky. Nicméné plati, Ze
podniky registrované ve zpusobilé oblasti mohou obecné ¢elit trvalej$im obtizim nezli podniky, jez do této oblasti
pouze vysilaji své zaméstnance k do¢asnému vykonu prace. Norské organy uvadéji, Ze podniky registrované mimo zpu-
sobilé oblasti mohou mit konkurenéni nevyhodu oproti mistnim firmdm, a to mj. v dasledku ndkladéi na dopravu
a ubytovani persondlu. Tento pfedpoklad nepodlozily norské orgdny zddnymi daty ani dopliujicimi argumenty. Kont-
rolni Gfad norské orgdny vyzyvd, aby podrobnéji ozfejmily, pro¢ vyjimka nemd nezddouci nep¥znivé ti¢inky na hospo-
déiskou soutéz, a aby toto tvrzeni podlozily dalsimi ddaji.

Norské orginy zdtiraznily, Ze je zfejmy motivacni Gcinek vyjimky. Motiva¢ni i¢inek podpory nelze pouze pfedpokladat.
Ackoli neni nezbytné poskytovat jednotlivé dikazy o tom, Ze podpora v ramci urcitého rezimu poskytuje kazdému
z pHjemct individudlni pobidku k tomu, aby vykondval ¢innost, kterou by jinak nevykondval, musi byt motivacni Gci-
nek pfinejmensim podloZen solidni ekonomickou teorii. Pouhy odkaz na tdajnou zfejmost tedy nestali. I kdyZz je
pravda, Ze vyjimka spole¢nostem registrovanym mimo zpusobilé oblasti sniZzuje osobni ndklady na ambulantni sluzby
v téchto oblastech, nepfedlozily norské organy dikazy ani argumenty o tom, Ze je pravdépodobné, ze by se v piipadé
neposkytnuti podpory drovenn hospodafské ¢innosti v oblasti zna¢né zhorsila kvili problémtim, které md tato podpora
Fesit ().

Norské orgdny vysvétlily, Ze podniky poskytujici ambulantni sluZby mohou do ur¢ité miry registrovat ve zptsobilé
oblasti své dil¢i organiza¢ni jednotky. Navic jsou tak povinny ucinit, jestlize v samostatné oblasti vykonavd pro matet-
skou jednotku ¢innost alesponi jeden zaméstnanec a jestliZze zde Ize podnik navstivit.

Norské organy uvadéji, Ze by pfi neexistenci vyjimky pro ambulantni sluzby ve zptsobilé oblasti byl din neodivodnény
rozdil v zachdzeni v zdvislosti na tom, zda podnik poskytujici sluzbu z¥{dil ve zptsobilé oblasti dil¢i organiza¢ni jednotku.

Kontrolnimu orgdnu nen{ zaprvé jasné, co obnasi pozadavek, aby ,v samostatné oblasti vykonaval pro matetskou jed-
notku ¢innost alespon jeden zaméstnanec a aby zde bylo mozno podnik navstivit“. Kontrolni tifad proto norské organy
vyzyvd, aby tento poZadavek objasnily.

Zadruhé, zdsada rovného zachazeni je obecnou zdsadou prava EHP. Tato skute¢nost viak nemuZe sama o sobé slouzit
jako zdklad pro zdivodnéni pfedmétné vyjimky. Tato vyjimka musi byt s fungovinim Dohody o EHP slucitelnd jako
takovd.

Zavérem je nutno konstatovat, Ze vySe uvedeny nedostatek relevantnich informaci vyvoldvd u Kontrolniho dfadu
pochybnosti o slucitelnosti pfedmétné vyjimky s fungovanim Dohody o EHP.

EFTA SURVEILLANCE AUTHORITY DECISION
No 489/15/COL
of 9 December 2015

opening a formal investigation into the exemption rule for ambulant services under the scheme on
differentiated social security contributions 2014-2020

(Norway)

The EFTA Surveillance Authority (the Authority’),

HAVING REGARD to:

the Agreement on the European Economic Area (‘the EEA Agreement’), in particular to Article 61,
Protocol 26 to the EEA Agreement,

the Agreement between the EFTA States on the Establishment of a Surveillance Authority and a Court of Justice (‘the
Surveillance and Court Agreement), in particular to Article 24,

Protocol 3 to the Surveillance and Court Agreement (Protocol 3’), in particular to Article 1(2) of Part I and Articles 4(4)
and 6(1) of Part I,

(") Bod 71 pokynd.
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Whereas:

I. FACTS
1. Procedure

(1)  The Norwegian authorities notified the regionally differentiated social security contributions scheme 2014-2020
pursuant to Article 1(3) of Part I of Protocol 3 by letter of 13 March 2014 (). On the basis of that notification
and information submitted thereafter (%), the Authority approved the notified aid scheme by its Decision
No 225/14/COL of 18 June 2014.

By its judgment o eptember 2015 in case E- 4 Kime shore v ESA (°) the EFT ourt annulled, in
2 y its judg f 23 September 20 23/1 imek Offshore AS SA () th A C lled
part, the Authority’s decision.

(3) By letter dated 15 October 2015 (%), the Authority requested information from the Norwegian authorities. By
letter dated 6 November 2015 (°), the Norwegian authorities replied to the information request.

2. The scheme as such is not the subject of the formal investigation

(4) By its judgment the EFTA Court partly annulled the Authority’s decision approving the aid scheme. The aid
scheme as such is not subject to the renewed scrutiny carried out by the Authority in the present formal investi-
gation. The subject of this formal investigation is merely the part of the scheme (an exemption rule for ambulant
services) for which the Authority’s approval was annulled.

3. The scheme
3.1 Objective

(5)  The objective of the general scheme on differentiated social security contributions as such is to reduce or prevent
depopulation in the least inhabited regions in Norway, by stimulating employment. The operating aid scheme
offsets employment costs by reducing the social security contribution rates in certain geographical areas. As
a main rule, the aid intensitites vary according to the geographical area in which the business unit is registered.
The rules on registration are explained in greater detail below.

3.2 National legal basis

(6)  The national legal basis for the scheme as such is Section 23-2 of the National Insurance Act (%). This provision
sets out the employer’s general obligation to pay social security contributions calculated on the basis of gross
salary paid to the employee. According to paragraph 12 of that section, the Norwegian Parliament may adopt
regionally differentiated rates, as well as specific provisions for undertakings within certain sectors. Thus, it is the
National Insurance Act, in conjunction with the annual decisions of the Norwegian Parliament, that forms the
national legal basis for the scheme.

(7)  For further detail on the aid scheme as such, reference is made to the Authority’s Decision No 225/14/COL.

3.3 Rules on registration

(8)  As a main rule, aid eligibility depends on whether a business is registered in the eligible area. As noted above,
the main rule of the scheme is that aid intensities vary according to the geographical area in which the business
is registered.

(9)  Norwegian law requires undertakings to register sub-units for each separate business activity performed (). If an
undertaking performs different kinds of business activities, separate sub-units must be registered. Moreover, sepa-
rate units must be registered if the activities are performed in different geographical locations.

(10)  According to the Norwegian authorities, the ‘separate business activitiy’ criterion is met when at least one
employee carries out work for the parent unit in a separate area, and the undertaking may be visited there. Each
sub-unit forms its own basis for the calculation of the differentiated social security contribution, depending on
their registered location. Thus, an undertaking registered outside the area eligible for aid under the scheme will
be eligible for aid if, and in so far as, its economic activities are performed within a sub-unit located within the
eligible area.

(*) Documents No 702438-702440, 702442 and 702443.

(*) See paragraph 2 of Decision No 225/14/COL, available online: http:/[www.eftasurv.int/media/state-aid/Consolidated_version_-
_Decision_225_14_COL__NOR_Social_Security_contributions_2014-2020.pdf

(}) Not yet reported.

(% Document No 776348.

(*) Documents No 779603 and 779604.

() LOV-1997-02-28-19.

(') The Act on the Coordinating Register for Legal Entities (LOV-1994-06-03-15).


http://www.eftasurv.int/media/state-aid/Consolidated_version_-_Decision_225_14_COL__NOR_Social_Security_contributions_2014-2020.pdf
http://www.eftasurv.int/media/state-aid/Consolidated_version_-_Decision_225_14_COL__NOR_Social_Security_contributions_2014-2020.pdf
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3.4 Ambulant services — the measure under scrutiny

(11) By way of exemption from the main rule on registration, the scheme also applies to undertakings registered
outside the eligible area where they hire out workers to the eligible area and where their employees are engaged
in mobile activities within the eligible area (for the purposes of this decision, this is referred to as ‘ambulant
services). This is the exemption rule under scrutiny in the decision at hand. The national legal basis for that
exemption is provided for by section 1(4) of the Norwegian Parliament’s Decision No 1482 of 5 December 2013
on determination of the tax rates etc. under the National Insurance Act for 2014.

(12)  The exemption applies only when the employee spends half or more of his working days in the eligible area.
Further, the reduced rate is only applicable for the part of the work carried out there. As a principal rule, the tax
registration period is one calendar month.

(13)  This entails that if an employee of an Oslo-registered entity (Oslo is in Zone 1, an ineligible zone, where the rate
therefore is the standard 14,1 %) completes 60 % of his work one calendar month in Varde (which is in Zone 5
where the applicable rate is 0 %) and the rest in Oslo, the undertaking will be eligible for the zero-rate on the
salary to be paid for the work carried out in Vardg, but not for the work carried out in Oslo.

4. The judgment of the EFTA Court

(14)  The EFTA Court annuled the Authority’s decision in so far as it closed the preliminary investigation as regards the aid
measure in section 1(4) of the Norwegian Parliament’s Decision No 1482 of 5 December 2013 on determination of
the tax rates etc. under the National Insurance Act for 2014. Section 1(4) is drafted in such a way as to conflate,
together with the exemption rule (which is the subject of the present decision), an anti-circumvention measure
designed to prevent undertakings from claiming aid under the scheme by virtue of simply registering their business
within an area with a lower rate of social security contributions, even if they then proceed to conduct ambulatory
activities or hire out their employees to work in an area with a higher rate. The anti-circumvention measure is not
subject to the present procedure (').

5. Comments by the Norwegian authorities

(15) The Norwegian authorities argue that the exemption rule for ambulant services is compatible with the function-
ing of the EEA Agreement on the basis of its Article 61(3)(c) and that it is in line with the Authority’s Guidelines
on Regional State Aid for 2014-2020 (the RAG) ().

(16) The Norwegian authorities have explained that the exemption rule accounts for about two percent of the total
aid granted under the scheme for 2015. They stress that this calculation is based on uncertain estimates.

(17) The Norwegian authorities have explained that in Norway, access to employment is the most influential factor
when it comes to peoples’ choice of residence. The social security contribution is as a main rule calculated on
the basis of the rate applicable in the zone in which the employer is considered to carry out business activity.
This rule is based on the premise that only undertakings performing economic activity in the eligible area should
receive aid, and only to the extent that they are performing business activities in that area. This is a fundamental
premise for the aid scheme.

(18) Where a company is registered, is not, and should not be, decisive. There are many sectors that frequently pro-
vide ambulant services. As an example, it would be too burdensome to require all construction firms to register
their activities locally wherever they were to carry out work in order to be eligible for reduced social security
rates. Neither Article 61(3)(c) nor the RAG or the GBER (*) contain requirements on where regional aid beneficia-
ries need to be registered. A formalistic approach where the registered location of the beneficiary is decisive in all
cases has no basis in Article 61(3)(c). To the contrary, it would be difficult to reconcile with the RAG which
focusses on whether the aid promotes economic activity in disadvantaged areas and not whether beneficiaries are
registered within the area covered by the scheme. The underlying realities, i.e. whether the undertaking carries
out economic activity within the eligible area, should be decisive. Furthermore, undertakings performing ambu-
lant services can to some extent register sub-units in the eligible area. In the absence of the exemption rule for
ambulant serices in the eligible area, there would be an unjustified difference in treatment depending on whether
the service providing undertaking had established a sub-unit in the eligible area.

(") See Order of the EFTA Court of 23.11.2015 in Case E-23/14 INT Kimek Offshore AS v ESA (not yet reported).

() OJL 166, 5.6.2014, p. 44 and EEA Supplement No 33, 5.6.2014, p. 1.

(*) The General Block Exemption Regulation (GBER). Commission Regulation (EU) No 651/2014 of 17 June 2014 declaring certain cate-
gories of aid compatible with the internal market in application of Articles 107 and 108 of the Treaty (O] L 187, 26.6.2014, p. 1),
incorporated into the EEA Agreement by EEA Joint Committee Decision No 152/2014 (OJ L 342, 27.11.2014, p. 63 and EEA Supple-
ment No 71, 27.11.2014, p. 61) at point 1j of Annex XV to the EEA Agreement.
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(24)

(25)

(26)

(29)

The Norwegian authorities contend that the exemption rule contributes to an objective of common interest in
a number of ways. They firstly note that undertakings in the eligible area can access, at a lower cost, specialised
labour that would otherwise not be available. Secondly, the rule leads to increased competition between ambulant
services in eligible areas. This is beneficial for local undertakings, other than those providing ambulant services, as
lower costs for ambulant services make it more attractive and more profitable to run a business in the eligible area.
Thirdly, employees with a temporal stay in the eligible area will buy local goods and services and thereby contribute
to the local economy. This applies in particular to employees commuting to the location especially in the short or
medium term as they are likely to stay in hotels, eat in restaurants etc. Fourthly, undertakings located in central areas
may also hire personnel residing in the area where the ambulant services are performed. Even if the jobs are tempo-
rary in nature, they will contribute to increased wage income in the eligible regions, which also stimulates economic
activity. Finally, undertakings registered outside the eligible zone may have a competitive disadvantage compared to
local firms due to i.a. costs of transporting and lodging of personnel.

In the view of the Norwegian authorities, it is evident that the exemption rule has an incentive effect as it
reduces labour costs for ambulant services.

Finally, the Norwegian authorities stress that the exemption rule creates a level playing field for all undertakings
active in the disadvantages areas. The rule applies equally to any EEA-based undertaking. This ensures that undue
adverse effects on competition are avoided.

II. ASSESSMENT
1. The presence of state aid
Article 61(1) of the EEA Agreement reads as follows:

‘Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States or through State
resources in any form whatsoever which distorts or threatens to distort competition by favouring certain undertakings or the
production of certain goods shall, in so far as it affects trade between Contracting Parties, be incompatible with the function-
ing of this Agreement.’

This implies that a measure constitutes state aid within the meaning of Article 61(1) of the EEA Agreement if the
following conditions are cumulatively fulfilled: (i) there must be an intervention by the state or through state
resources, (i) that intervention must confer a selective economic advantage on the recipients, (iii) it must be
liable to affect trade between EEA States and (iv) it must distort or threathen to distort competition.

In Decision No 225/14/COL, the Authority concluded that the scheme on differentiated social security contribu-
tions 2014-2020 constitutes an aid scheme. The Authority refers to its reasoning in paragraphs 68-74 of that
decision. The exemption rule for ambulant services is part of the provisions providing for that aid scheme. It
increases the scope of the scheme in the sense that it widens the circle of potential beneficiaries to undertakings
that are not registered in the eligible areas. As with the other aid granted under the scheme, extending the
scheme to the undertakings registered outside of the eligible areas results in state resources conferring selective
advantages on undertakings. These advantages are liable to affect trade and distort competition.

2. Procedural requirements

Pursuant to Article 1(3) of Part I of Protocol 3: ‘the EFTA Surveillance Authority shall be informed, in sufficient time to
enable it to submit its comments, of any plans to grant or alter aid. ... The State concerned shall not put its proposed
measures into effect until the procedure has resulted in a final decision’.

The Norwegian authorities implemented the exemption rule after the Authority approved it by Decision
No 225/14/COL. With the annulment of the Authority’s approval of the rule by the EFTA Court, the aid has
become unlawful.

3. Compatibility of the aid

The Authority must assess whether the exemption rule is compatible with the functioning of the EEA Agreement
on the basis of its Article 61(3)(c) in line with the RAG.

The exemption rule for ambulant services entitles undertakings that are not registered in the eligible area to
benefit from reduced social security charges when and to the extent that they carry out economic activities in
the registered area. Neither Article 61(3)(c) EEA nor the RAG (nor the regional aid rules in the GBER) formally
require that regional aid beneficiaries are registered in the assisted areas.

Regional aid can be effective in promoting the economic development of disadvantaged areas only if it is
awarded to induce additional investment or economic activity in those areas (*). Regional operating aid can only
fall under Article 61(3)(c) EEA if it is awarded to tackle specific or permanent handicaps faced by undertakings in
disadvantaged regions (?).

(") Para. 6 of the RAG.
(*) Para. 16 of the RAG.
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(30) There is no question that the geographical scope of the scheme as such is restricted to disadvantaged regions.
The scope of this decision is limited to the exemption rule. The question is whether that rule, which entails that
undertakings registered outside the disadvantaged regions covered by the scheme can benefit from aid under the
scheme to the extent that they carry out economic activities in the disadvantaged regions is compatible with the
state aid rules. In other words, does the exemption rule tackle specific or permanenet handicaps faced by under-
takings in the disadvantaged regions?

(31) It is for the Norwegian authorities to demonstrate the risk of depopulation in the absence of the exemption
rule ("). The Norwegian authorities have underlined the benefits of the exemption rule for local undertakings.
They can access, at a lower cost, specialised labour that would otherwise not be available. Moreover, the exemp-
tion rule leads to increased competition between ambulant services in the eligible areas, which again is beneficial
for local undertakings (other than those providing ambulant services) since lower costs for ambulant services
make it more attractive and more profitable to run a business in the eligible area. The use of aid under the
scheme is an indirect tool in the sense that it is used to reduce the cost of employing workers as a measure to
reduce or prevent depopulation. The idea is that the labour market is the most important factor influencing
where people live.

(32) The Norwegian authorities have further argued that the firms registered outside the eligible area occasionally will
hire workers in the eligible areas. Thereby the firms will provide jobs that, although of a more temporary nature,
will nevertheless contribute to increased wage income in the eligible regions. This also stimulates economic activ-
ity. The Norwegian authorities furthermore argue that employees who temporarily stay in the eligible area will
buy local goods and services and thereby contribute to the local economy. This applies in particular to employ-
ees commuting to the location especially on short or medium term as they are likely to stay in hotels, eat in
restaurants, etc. The Norwegian authorities have estimated the amount of aid resulting from the exemption rule
to be two percent of the total aid for 2015 which they stress is an uncertain estimate. Two percent amounts to
approximately EUR 19 million (?). The Authority invites the Norwegian authorities to provide more precise infor-
mation about the financial effect of the rule.

(33)  Apart from the above remarks of a general nature, the Norwegian authorities have not demonstrated the risk of
depopulation of the relevant area in the absence of the exemtion rule. It is the view of the Authority that
a measure, in order to meet the requirements of the RAG, must have effects exceeding a marginal increase of
temporary employment possibilities and spending in the eligible area. On this basis, the Authority invites the
Norwegian authorities to provide more information to demonstrate the risk of depopulation in the absence of
the exemption rule.

(34) In terms of effect on competition and trade of the exemption rule, the Norwegian authorities argue that the
exemption rule creates a level playing field for all undertakings active in the disadvantaged areas as it applies
equally to any EEA-based undertaking. The consequence is that it ensures that undue adverse effects on competi-
tion are avoided. It is the view of the Authority that this is a positive feature in light of paras. 3 and 53 of the
RAG. However, the undertakings registered within the eligible area may, in general, face more permanent difficul-
ties than the undertakings that merely send their employees to work in the area on a non-permanent basis. The
Norwegian authorities argue that undertakings registered outside the eligible zone may have a competitive disad-
vantage compared to local firms due to i.a. costs of transporting and lodging of personnel. The Norwegian
authotities have not presented any data or further reasoning to back up this assumption. The Authority invites
the Norwegian authorities to further clarify why it is that the exemption rule does not have undue adverse
effects on competition and to submit further information to back this up.

(35) The Norwegian authorities have stressed that it is evident that the exemption rule has an incentive effect. Incen-
tive effect of an aid cannot merely be assumed. While it is not necessary to provide individual evidence that aid
under a scheme provides each beneficiary with an incentive, on an individual basis, to carry out an activity it
would not otherwise have carried out, the incentive effect must, at the least, be based on sound economic the-
ory. It is not sufficient merely to refer to an alleged obviousness. While it is true that the exemption rule for
companies registered outside the eligible areas reduces labour costs for ambulant services in the eligible areas, the
Norwegian authorities have not provided evidence or arguments to the effect that it is likely that, in the absence
of aid, the level of economic activity in the area would be significantly reduced due to the problems that the aid
is intended to address (%).

(36) The Norwegian authorities have explained that undertakings performing ambulant services to some extent can
register sub-units in the eligible area. Moreover, they are required to do so when at least one employee carries
out work for the parent unit in a separate area, and the undertaking may be visited there.

(37) The Norwegian authorities argue that in the absence of the exemption rule for ambulant services in the eligible
area, there would be an unjustified difference in treatment depending on whether the service providing undertak-
ing had established a sub-unit in the eligible area.

(") Para. 43 of the RAG.
(%) Based on the notified 2013 budget, see para. 49 of the Authority’s Decision No 225/14/COL.
(}) Para. 71 of the RAG.
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(41)

(42)

(43)

(44)

Firstly, it is not clear to the Authority what the requirement that ‘at least one employee carries out work for the
parent unit in a separate area, and the undertaking may be visited there’ entails. The Authority therefore invites
the Norwegian authorities to clarify this.

Secondly, the the principle of equal treatment is a general principle of EEA law. However, this cannot in and of
itself serve as a basis to justify the exemption rule. The exemption rule must itself be compatible with the func-
tioning of the EEA Agreement.

In conclusion, the absence of the relevant information, as described above, leads the Authority to have doubts
about the compatibility of the exemption rule with the functioning of the EEA Agreement.

4. Conclusion

As set out above, the Authority has doubts as to whether the exemption rule for ambulant services under the
scheme on differentiated social security contributions 2014-2020 is compatible with the functioning of the EEA
Agreement.

Consequently, and in accordance Article 4(4) of Part II of Protocol 3, the Authority is obliged to open the formal
investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The decision to open a formal investi-
gation procedure is without prejudice to the final decision of the Authority, which may conclude that the mea-
sure is compatible with the functioning of the EEA Agreement.

The Authority, acting under the procedure laid down in Article 1(2) of Part I of Protocol 3, invites the Norwe-
gian authorities to submit, by 10 January 2016 their comments and to provide all documents, information and
data needed for the assessment of the compatibility of the measure in light of the state aid rules.

The Authority reminds the Norwegian authorities that, according to Article 14 of Part II of Protocol 3, any
incompatible aid unlawfully granted to the beneficiaries will have to be recovered, unless this recovery would be
contrary to a general principle of EEA law, such as the protection of legitimate expectations.

HAS ADOPTED THIS DECISION:

Article 1

The formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3 is opened into the exemption rule
for ambulant services under the scheme on differentiated social security contributions 2014-2020.

Article 2

The Norwegian authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their comments on
the opening of the formal investigation procedure by 10 January 2016.

Article 3

The Norwegian authorities are requested to provide by 10 January 2016, all documents, information and data needed
for assessment of the compatibility of the aid measure.

Article 4

This Decision is addressed to the Kingdom of Norway.

Article 5

Only the English language version of this decision is authentic.

Done in Brussels, on 9 December 2015

For the EFTA Surveillance Authority

Sven Erik SVEDMAN Helga JONSDOTTIR

President College Member
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Vyzva k pfedloZeni pfipominek podle ¢l. 1 odst. 2 &isti I protokolu 3 k Dohodé mezi stity ESVO

o zfizeni Kontrolniho tfadu a Soudniho dvora ve véci pfipadné stitni podpory ve prospéch

spolecnosti Hurtigruten ASA podle smlouvy o pobfezni nimo¥ni pfepravé zajistované spoleénosti
Hurtigruten v obdobi 2012-2019

(2016/C 236/11)

Rozhodnutim ¢. 490/15/KOL ze dne 9. prosince 2015 uvedenym v zdvazném znéni na strankdch nésledu-
jicich za timto shrnutim zahdjil Kontrolni dfad ESVO fizeni podle ¢l. 1 odst. 2 &isti I protokolu 3
k Dohodé mezi stity ESVO o ziizeni Kontrolntho tifadu a Soudniho dvora. Kopie tohoto rozhodnuti byla
pro informaci zasldna norskym orgdntim.

Kontrolni tifad ESVO vyzyvé timto ozndmenim staty ESVO, ¢lenské stity EU a zacastnéné strany, aby ve
lhaté jednoho mésice od zvefejnéni tohoto ozndmeni pfedlozily své pfipominky k uvedenému opatfeni na
adresu Kontrolniho tfadu ESVO:

EFTA Surveillance Authority
Registry

Rue Belliard 35/Belliardstraat 35
1040 Bruxelles/Brussel
BELGIQUE/BELGIE

Pfipominky budou postoupeny norskym orgdnim. Zuacastnénd strana podavajici pfipominky maze
pisemné a s uvedenim dtivodii pozadat o zachovani diivérnosti ohledné své totoznosti.

SHRNUTI
Souvislosti

Spole¢nost Hurtigruten ASA (déle jen ,spolecnost Hurtigruten®) provozuje pfepravni sluzby kombinované prepravy
osob a zbozi podél norského pobiezi mezi Bergenem a Kirkenes.

V névaznosti na zaddvaci fizeni byla se spole¢nosti Hurtigruten dne 13. dubna 2011 podepsdna smlouva o zaddni
vefejné zakdzky na sluzby na pobfezni trase Bergen—Kirkenes na obdobi od 1. ledna 2012 do 31. prosince 2019 (dale
jen ,smlouva“). Podle této smlouvy je spole¢nost Hurtigruten povinna zajistovat celoro¢né mezi Bergenem a Kirkenes
kazdodenni plavby, pfi nichZ zastavuje ve vymezenych 32 mezilehlych pfistavech. Na trasich Tromse-Kirkenes
a Kirkenes-Tromseg musi byt zajisfovana rovnéz pieprava véci. Sluzby musi byt poskytovany v souladu s uréitymi poza-
davky na kapacitu a plavidlo, jez jsou vymezeny ve smlouvé. Plavidla pouZivand na této pobfezni trase musi mit mini-
maélni pfepravni kapacitu 320 cestujicich, lazkovou kapacitu v kajutich pro 120 cestujicich a ptepravni kapacitu
150 europalet v ndkladovém prostoru s obvyklou vyskou ndkladu. Musi rovnéz spliiovat pravni a technické pozadavky
uvedené v bodé 4.4 specifikace pro nabidky.

Za pifedmétné sluzby uhradi norské organy béhem osmiletého smluvniho obdobi vyrovnani v celkové vysi 5120 mili-
ont NOK.

Posouzeni poskytnutého vyrovndni z hlediska stitni podpory

Jedinym z kritérii pojmu stitni podpory, kterym je tieba se v tomto pfipadé zabyvat, je, zda smlouva pfinesla spolec-
nosti Hurtigruten neoprdvnéné selektivni hospodaiské zvyhodnéni.

Selektivni hospoddiské zvyhodnéni spolecnosti Hurtigruten

Utad posoudil, jsou-li splnény vsechny ¢tyfi podminky podle rozsudku ve véci Altmark (). Dospél k zdvéru, ze v této
fazi neni podle vSeho splnéna Zddnd z nich, a Ze spole¢nost Hurtigruten je tedy selektivné zvyhodnéna ve smyslu ¢l. 61
odst. 1 Dohody o EHP.

Pokud jde o prvni podminku, podle niz musi byt zdvazek vefejné sluzby jasné definovan, ma Kontrolni dfad pochyb-
nosti, muze-li Norsko klasifikovat poZadavek na rezervni kapacitu stanoveny v § 4-2 smlouvy jako sluzbu obecného

(") Rozsudek ve véci Altmark Trans GmbH and Regierungsprasidium Magdeburg v. Nahverkehrsgesellschaft Altmark GmbH (Altmark),
C-280/00, EU:C:2003:415, body 87-93.
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hospodatského zdjmu. Kontrolni tifad norské organy vyzyva, aby podaly objektivni odiivodnéni potieby zavazku vefejné
sluzby, v némz zohledni sezénni vykyvy v komer¢ni piepravé cestujicich.

Pokud jde o druhou podminku a o skutecnost, Ze parametry, na jejichz zdkladé je vyrovnani vypocteno, museji byt
pfedem stanoveny objektivnim a transparentnim zptsobem, md Kontrolni tifad v této fizi pochybnosti, je-li pozadavek
na kapacitni rezervu vdzan na skute¢né pocty cestujicich v rdmci zdvazku vefejné sluzby. Kupiikladu neexistuje zddnd
objektivni a transparentni metodika, podle niz by byly pfedem pocitany naklady na osobokilometr. Spole¢nost Hurtigru-
ten sestavila zvlastni rozpocet, v némz jsou uvedeny vsechny ndklady a vynosy piipadajici na trasy obsluhované v rdmci
zavazku vefejné sluzby. Toto oddélené ticetnictvi vSak nemd za cil pfedem stanovit parametry vyrovnani, jez musi byt
piimo navazdno na skute¢né ztraty a ndklady (naklady na kapacitu a cestujici), jez spole¢nosti Hurtigruten vzniknou.

Pokud jde o tfeti podminku, vyjadfuje Kontrolni afad pochybnosti ohledné toho, zda norské orgny zajistily, aby
poskytnuté vyrovndni neptesahovalo meze toho, co je nezbytné k pokryti vSech nebo ¢asti ndkladi vynalozenych
k plnéni povinnosti vefejné sluzby se zohlednénim piijmd, které se k nim vztahuji, jakoZ i zisku, ktery je pfiméfeny
k plnéni téchto povinnosti.

V této fazi nemtize Kontrolni tfad vyloucit, Ze spolecnost Hurtigruten obdrzela za poskytovani vefejné sluzby nadmérné
vyrovnani. K tomuto predbéznému zdvéru dospél Kontrolni tifad po posouzeni ndsledujicich skute¢nosti:

i) spole¢nost Hurtigruten nevyhrazuje kapacitu cestujicim v rdmci vefejné sluzby, nybrz ji prodava cestujicim tcastni-
cim se okruznich plaveb, pfi¢emZ vyrovndni za vefejnou sluzbu zachovavé v témze objemu;

ii) vyrovndni za poskytovani vetejné sluzby oproti pfedchozimu smluvnimu obdobi vyznamné vzrostlo;
iii) spole¢nost Hurtigruten nadéle pobird vyrovnani za sluzby, které neposkytuje, a

iv) spole¢nost Hurtigruten se rovnéz snazi dosahnout sniZeni svych piistavnich poplatkti, aviak vyrovndni za vefejnou
sluzbu zachovéva v témze objemu.

V neposledni fad¢, pokud jde o ¢tvrtou podminku, podle niz musi probéhnout fizeni o zaddni vefejné zakdzky ¢i srov-
ndvaci analyza efektivniho hospodafského subjektu, Kontrolni tifad — s ohledem na provedené zaddvaci fizeni, jez vedlo
k podéni jediné nabidky, a to spole¢nosti Hurtigruten — v této fdzi pochybuje, zda lze zaddvaci fizeni, k némuz v daném
piipadé doslo, pokladat za dostate¢né k tomu, aby zajistilo ,nejmensi nédklady pro dzemné spravni celek”. Je tomu tak
zejména proto, Ze spole¢nost Hurtigruten méla zna¢nou konkuren¢ni vyhodu, kterd jeji postaveni v zaddvacim fizeni
posilila, nebot tato spole¢nost jiz disponovala plavidly uzptsobenymi pozadavkiim specifikace pro nabidky.

Podle této specifikace byl navic tikol plnéni zdvazku vetejné sluzby vyhldsen ve tfech alternativnich znénich. Tato skutec-
nost by poukazovala na existenci dalich informaci ¢i kritérii, podle nichz byly na tyto alternativy uplatnény urcité vahy.
Vzhledem k tomu, Ze tyto informace nejsou v zadavaci dokumentaci obsazeny, ma Kontrolni Gfad pochybnosti, zda
zaddvaci Fizeni koncipované uvedenym zptsobem motivovalo kromé spolecnosti Hurtigruten i dalsi potencidlni ucha-
zeCe, ktefi by byli ochotni podat nabidku odpovidajici poZadavkiim uvedenych tif odlisnych alternativ, a zda toto fizeni
vytvaielo pobidku zvolit odli§nou alternativu, nez kterd byla nakonec zvolena.

Ke srovnévaci analyze efektivniho hospodafského subjektu neptedlozily norské organy zddné informace.

Posouzeni slucitelnosti

Sluditelnost vyrovndni za vefejnou sluzbu ndmoini pfepravy byla posouzena na zdkladé ¢l. 59 odst. 2 Dohody o EHP ve
spojeni s rdmcem Kontrolniho dfadu pro stitni podporu ve formé vyrovnavaci platby za zdvazek vefejné sluzby (dile
jen ,ramec) (3).

(3 K dispozici na internetové adrese: http://eur-lex.europa.eulegal-content/CS/TXT/PDF/?uri=CELEX:E2012C0012&from=CS.
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Zésady stanovené v tomto rdmci se na vyrovnavaci platbu za zdvazek vefejné sluzby pouziji pouze v piipadé, Ze tato
platba pfedstavuje stdtni podporu, na niz se nevztahuje rozhodnuti Komise 2012/21/EU o pouziti ¢l. 106 odst. 2
Smlouvy o fungovan{ Evropské unie na stitni podporu ve formé vyrovnavaci platby za zdvazek vefejné sluzby udélené
uréitym podnikiim povéfenym poskytovanim sluzeb obecného hospodafského zdjmu (ddle jen ,rozhodnuti o sluzbich
obecného hospodaiského zdjmu*) ().

Kontrolni Gfad neobdrzel od norskych orgdnii na téma slucitelnosti Zddné informace a ma v této fizi o slucitelnosti
smlouvy s fungovdnim Dohody o EHP pochybnosti.
Zavér

Vzhledem k vy3e uvedenym skutecnostem se Kontrolni tfad rozhodl zahdjit formdlni vySetfovaci zeni podle ¢l. 1
odst. 2 ¢asti [ protokolu 3 k Dohodé mezi stity ESVO o zi{zeni Kontrolniho dfadu a Soudniho dvora. Zicastnéné
strany mohou predklidat své pfipominky ve lhité jednoho mésice od zvefejnéni tohoto ozndmeni v Ufednim véstniku
Evropské unie.

EFTA SURVEILLANCE AUTHORITY DECISION
No 490/15/COL
of 9 December 2015

opening the formal investigation procedure on the Coastal Agreement for Hurtigruten Maritime
Services 2012-2019

(Norway)
[NON-CONFIDENTIAL VERSION]

The EFTA Surveillance Authority (the Authority’),

HAVING REGARD to:

the Agreement on the European Economic Area (the EEA Agreement’), in particular to Articles 59(2) and 61,
Protocol 26 to the EEA Agreement,

the Agreement between the EFTA States on the Establishment of a Surveillance Authority and a Court of Justice (‘the
Surveillance and Court Agreement’), in particular to Article 24,

Protocol 3 to the Surveillance and Court Agreement (Protocol 3’), in particular to Article 1 of Part I and Articles 4(4), 6
and 13 of Part II,

Whereas:
I. FACTS
1. Procedure
(1) On 28 April 2014 the Authority received by e-mail a complaint about alleged incompatible aid to Hurtigruten

ASA (Hurtigruten’) under the Coastal Agreement for the Bergen — Kirkenes route (Hurtigruten Agreement’ or
‘HA) for the period 1 January 2012 to 31 December 2019.

(2) A second complaint referring to the same Coastal Agreement was received on 9 July 2014. The two complaints
are independent, but there are certain overlapping issues. Given that both complaints refer to the same HA, the
present decision will treat them jointly and refer to them as ‘the complaints’ (reference will also be made to ‘the
complainants’) throughout the text.

(3) By letter dated 13 June 2014 (supplemented by a subsequent letter of 10 July 2014), the Authority requested
information from the Norwegian authorities. By letter dated 22 September 2014, the Norwegian authorities
replied to the information request. An additional request for information was sent to the Norwegian authorities
on 21 November 2014, to which the Norwegian authorities replied by letter dated 16 January 2015.

() Uk vést. L 7,11.1.2012, s. 3. zaclenény do Dohody o EHP jako bod 1h piflohy XV.
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(4)

2. Background - the Hurtigruten Agreement

Hurtigruten operates transport services consisting of the combined transport of persons and goods along the
Norwegian coast from Bergen to Kirkenes, as illustrated in the diagram below:

Diagram 1 — The Bergen — Kirkenes coastal route
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The operation of the service for parts of the period 1 January 2005 to 31 December 2012 was the subject of
the Authority’s Decision No 205/11/COL. () In that Decision the Authority concluded that the measures
involved entailed state aid that was incompatible with the functioning of the EEA Agreement in so far as they
constituted a form of overcompensation for a public service obligation, and ordered the recovery of the aid.

The operation of the service for the period 1 January 2012 to 31 December 2019 was the subject of a tender
procedure initiated on 30 June 2010, when the tender specifications were published on Doffin (online database
for public procurement). (°)

Following this tender procedure, and on the basis of a bid submitted on 8 November 2010, a contract for the
procurement of services for the Bergen — Kirkenes coastal route for the period 1 January 2012 to 31 December
2019 was signed with Hurtigruten on 13 April 2011. Under this contract, Hurtigruten shall perform daily
sailings throughout the year with calls at 32 intermediate defined ports between Bergen and Kirkenes. For the
Tromse — Kirkenes and Kirkenes — Tromse routes, freight transport shall also be provided. The services shall be
operated in line with certain capacity and vessel requirements, as stipulated in the contract. Vessels used on the
coastal route shall as a minimum have a passenger capacity for 320 passengers, berth capacity in cabins for
120 passengers and freight capacity for 150 euro pallets in a cargo hold with a normal load height. They shall
also meet legal and technical requirements as indicated in section 4.4 of the tender specifications.

The maritime services for the Bergen — Kirkenes route are based on maximum fares as regards port-to-port
passengers (i.e. public service passengers), which must be approved by the Norwegian authorities. According to
the HA, “[p]ort-to-port passengers” are passengers who purchase tickets for travelling on a chosen route in
accordance with the normal tariff, with any supplement for cabins and/or meals at their option. Prices for sup-
plementary services must correspond to published prices for the selected standard of cabin and meal. The over-
all price must in such cases equal the sum of the ticket price and individual prices of the selected supplemen-
tary services.” An approved fare is taken to mean the normal fares tariff that applied on this route on 1 October
2004, adjusted in line with the Consumer Price Index. Any subsequent changes to the normal tariff must be
approved by the Norwegian authorities.

(*) OJL175,5.7.2012, p. 19 and EEA Supplement No 37, 5.7.2012, p. 1. See also Joined Cases E-10/11 and E-11/11 Hurtigruten [2012]

EFTA Ct. Rep. 758, upholding the Authority’s Decision.

() See www.doffin.no.


http://www.doffin.no
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9) For other passengers, Hurtigruten is free to set its prices. According to the HA, “[o]ther passenger” are those
who are not “port-to-port passengers”. In other words, they are passengers who purchase travel products for
specific routes, defined by the supplier, and which include at least one overnight cabin stay and at least one
meal on board, where the supplier has published a combined price for the items included and which cannot be
broken down into the individual published prices for the same items, including that the passengers will not be
entitled to defined discounts on the travel component of the product. Other passengers also include those pur-
chasing a travel product, defined by the supplier, with at least the above-mentioned supplementary services at
a combined price, specified per day, but where the passengers themselves select the route where these condi-
tions apply.” The same applies to cabin and meal prices, as well as to freight transport.

(10)  For the services covered by the HA, the Norwegian authorities pay a total compensation of NOK 5120 million
for the eight years’ duration of the agreement, expressed in 2011 prices, in accordance with Statistics Norway’s
cost index for domestic sea transport. () The compensation allocation for each individual year is as follows:

Table 1 — Annual Compensation under the HA

2012 NOK 700 million
2013 NOK 683 million
2014 NOK 666 million
2015 NOK 649 million
2016 NOK 631 million
2017 NOK 614 million
2018 NOK 597 million
2019 NOK 580 million

(11)  According to the HA, Hurtigruten is obliged to keep separate accounts for the activities on the Bergen —
Kirkenes route and other activities and routes outside the scope of the HA. (") In addition, Hurtigruten is
obliged to keep separate accounts for the public service obligation routes (PSO routes’) of the Bergen —
Kirkenes main coastal route and the commercial part of the same route.

3. The complaints ()

(12)  Both complainants have requested confidential treatment.

(13)  The complainants’ argument that Hurtigruten receives state aid in the form of overcompensation, violating thus
Articles 61 and 59 of the EEA Agreement, is centred around the following allegations:

1. The compensation for providing the PSO routes has increased substantially as compared to the previous
contract period.

2. Hurtigruten continues to receive compensation for services that are not rendered:

a. Hurtigruten has cancelled all sailings to and from the port of Mehamn from 6 January 2014 onwards
without any objective justification or professional verification, after having itself partially demolished the
terminal quay in April 2012, which Hurtigruten was actually using to dock for over 20 months. At the
same time, the corresponding compensation granted by the Norwegian authorities has not been reduced,
enabling Hurtigruten to receive monthly cost savings amounting to NOK 314 500. As a result, both the
second and third Altmark conditions would not be fulfilled. The second condition is not fulfilled because
the Norwegian authorities have not established a framework or policy for objectively and professionally
evaluating loss of service after technical or operational claims by the company, and have not engaged any
agency to verify the contested claims. The third condition would not be fulfilled, according to the com-
plainants, because Hurtigruten is paid full compensation for PSO routes where it enjoys a substantial cost
reduction as a result of the interruption of the services.

b. Numerous complaints from several ports and regional authorities regarding frequent and arbitrary Hur-
tigruten cancellations have been dismissed by the Norwegian authorities and have not resulted in any
reduction of the compensation. According to the complainants, certain ports are especially plagued by
cancellations due to low passenger numbers and low profitability, especially during the winter season.

() If Statistics Norway’s cost index is unavailable, Statistics Norway’s Consumer Price Index would be used.

(') As mentioned in the Authority’s Decision No 205/11/COL TiJn addition to the service covered by the Hurtigruten Agreement, Hurtigruten is
a commercial operator and offers round trips, excursions, and catering on the route Bergen — Kirkenes. Moreover, in connection with this route, Hur-
tigruten also provides transport services in the Geiranger fjord, outside the scope of the Hurtigruten Agreement. Furthermore, Hurtigruten operates
a number of different cruises in different European states, Russia, Antarctica, Spitsbergen and Greenland’, section 1.2.

(*) Doc Nos 748323 and 715314.
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The complainants particularly question the force majeure definition of section 8 of the HA referring to
‘extreme weather conditions’ without the use of objective criteria. (°) They also refer to such conditions as
not constituting force majeure in line with section 8 of the HA, which particularly states that ‘[o]bstacles
that the contracting party should have considered upon entering into the agreement, or could reasonably
be expected to avoid or circumvent, shall not be considered to constitute force majeure’. At the same time,
the complainants question Hurtigruten’s discretion to abuse the absolute sovereignty of the master of the
ship, when justifying cancellations that are not due to scheduled maintenance or technical reasons pur-
suant to section 4-1(3) of the HA.

In conclusion, the complainants submit that the cancellations that do not result in any reduction of the
compensation have an adverse effect on the performance of the PSO routes and do not fulfil the second
and third Altmark conditions.

3. Hurtigruten has shown reluctance to pay port fees, rent and service charges. It stopped paying from January
2014 until May 2014. Furthermore, it attempts to secure special price agreements and seeks repayments of
such costs from all relevant ports going back to 2011, while maintaining the public service compensation at
the same level.

4. Hurtigruten does not reserve capacity for public service passengers, but rather sells the berth capacity to
cruise passengers. Hence, Hurtigruten is paid twice for the same capacity, which provides it with an advan-
tage of NOK 50 to 100 million per year.

4. Comments by the Norwegian authorities (*°)

(14)  On the allegation that the compensation for the PSO routes under the HA is much higher than under the
former agreement of 2005-2012, the Norwegian authorities submit that this reflects the actual costs of run-
ning the service with the conditions set in the tender specifications. In this regard, it is also submitted that
Hurtigruten suffered considerable losses in the period 2005-2010 while running its PSO routes.

(15)  Nevertheless, as there was only one bid after the call for tenders, the Norwegian authorities made use of their
right to initiate subsequent negotiations, resulting in the reduction of the compensation by NOK [400 - 1200]
million in relation to the initial offer, i.e. from NOK [6320 — 5520] million to NOK 5120 million.

(16)  Concerning the allegations regarding Hurtigruten cancellations not resulting in any reduction of the compensa-
tion, the Norwegian authorities submit that the HA indeed foresees, in section 3, cancellations within the
agreed quotas for technical reasons or cultural events, or due to extraordinary weather conditions in line with
the force majeure clause of section 8, which do not lead to reductions in the compensation nor to liquidated
damages. (") It is submitted that the benefit gained by Hurtigruten in 2012 and 2013 by not having the com-
pensation reduced in case of extreme weather conditions is significantly lower than a proportional part of the
reduction in compensation of NOK [400 — 1200] million so far (i.e. the benefit was NOK [14 — 19] million in
2012 and around NOK [16 — 22] million in 2013).

(17)  As regards in particular the cancellations due to extreme weather conditions, the Norwegian authorities note
that the guiding principle is the safety of the passengers, the crew and the ship, irrespective of whether such
conditions are expected. Moreover, also in accordance with section 135 of the Norwegian Maritime Act of
24 June 1994 no. 39, the master of the vessel has the sole responsibility and absolute sovereignty when decid-
ing to avoid servicing ports of call due to extreme weather conditions.

(18) Nevertheless, the HA also provides in section 9.2 that cancellations for other reasons, including cancelled calls
at ports, will result in reduced compensation and possible liquidated damages (or claim for compensation in
cases of negligence or intent) ('?).

(19)  In any case, according to the Norwegian authorities, the cancellations do not represent savings for the company
as such cancellations involve several additional costs in changing the passengers’ bookings, and finding alterna-
tive transportation of passengers and cargo.

(°) The complainants point to the fact that in the call for tender for the 2005-2012 contract period force majeure as a result of extreme
weather conditions was defined as wind speeds over 25 m/s (full storm). However, in the current HA, ‘extreme weather conditions’
are defined as ‘conditions where ocean and/or wind conditions are such that the ship’s captain judges it to be unsafe to continue the
sailing and/or arrive at a specific port’. This, according to the complainants, has resulted in the majority of the cancellations during
the period 2012-2013 in select ports to have occurred at wind conditions below 15 m/s.

(") Doc Nos 723002 and 742652.

(") The Norwegian authorities submit that according to Hurtigruten’s reports, ships were out of production for 171 operating days in
2012 and 186.7 operating days in 2013 due to maintenance and unforeseen operational disturbances, for 5 operating days in 2012
and 12.8 operating days in 2013 due to the ships being used for cultural or similar activities, and finally for 87 operating days in
2012 and 99.8 operating days in 2013 due to extraordinary weather conditions.

("*) On 12 December 2014, Hurtigruten paid back to the Norwegian authorities the amount of NOK [24 — 32] million due to cancella-
tions in 2012 and 2013.
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(20)  In reference to the cancellation of services to the port of Mehamn, the Norwegian authorities consider that the
decision to leave out the port of Mehamn as from January 2014 and until the port was repaired, was a result
of a risk assessment made by Hurtigruten, taking into account the challenging port and weather conditions in
line with the force majeure provision of section 8 of the HA. The passengers were informed in advance and
a land-based transport of cargo was also established between Mehamn and Kjollefjord. The question of reduc-
tion of compensation must be assessed in line with the force majeure provision of section 8 of the HA, pursuant
to the accounting and other reporting requirements of section 4-4 of the HA. The repairs of the port of
Mehamn were completed on 9 September 2014, and Hurtigruten has resumed its sailing.

(21)  As far as the allegations regarding the port fees, rent and service charges are concerned, the Norwegian authori-
ties state that their level is based on the new Norwegian Ports Act (NPA) in force as from 1 January 2012 for
most ports, replacing the previous NPA of 1984 (*’). As from that date onwards, the ports can sell services at
fair and non-discriminatory prices on a normal contractual basis.

(22)  The Norwegian authorities acknowledge that Hurtigruten has indeed approached some of the ports arguing
that it is overcharged. This is because, as explained, some ports have conceived the new NPA as giving them the
legal basis to increase radically their prices.

(23) It is further stressed that the HA is a net contract, which means that Hurtigruten has the risk for costs and
revenues during the period of the agreement and is therefore free to influence its costs, including the port fees,
in such a way as to operate the service in the most cost efficient manner. The price adjustment clause of
section 5-2 of the HA covers only the compensation under the HA. Any amendments of the port fees and
charges to Hurtigruten do not thus lead to compensation reduction.

(24)  In this context, the Norwegian authorities point to the mechanism provided in section 7 of the HA for avoiding
overcompensation under particular circumstances. This mechanism ensures that each of the parties may
demand renegotiations concerning extraordinary adjustment of the compensation, a change in production or
other measures, in the event of amendments to acts, regulations or statutory orders, which the parties could
not have reasonably foreseen when signing the contract and which entail material extra costs or savings for the
contract procuring the service.

(25)  The Norwegian authorities submit that the requirement of section 4-2, paragraph 1 of the HA for a minimum
capacity is understood to mean that Hurtigruten is obliged to have sufficient capacity available for the public
service passengers up to the set capacity requirements. On the other hand, Hurtigruten is allowed to sell tickets
to other passengers e.g. cruise passengers, in order to avoid sailing with empty berths and to the extent that
this does not prejudge the rights of the public service passengers. In any case, as submitted, it has seldom
occurred that there is not enough capacity for the public service passengers as the vessels’ capacity for other
passengers is higher than the actual demand.

(26)  For the contingency, when access is denied to public service passengers, Hurtigruten has introduced a travel
guarantee to ensure that these passengers may require either a free travel without berth on the planned journey
or a travel with berth on the next scheduled ship, or alternative transport free of charge.

4.1 The BDO report (')

(27)  The Norwegian authorities commissioned a report from the consultancy BDO, which looked at Hurtigruten’s
budgeted and actual financial performance in 2012 and 2013, for, separately: a) the services purchased by the
government on the Bergen-Kirkenes route and, b) the totality of services provided by Hurtigruten on the same
route (i.e. including both commercial and government-procured services).

(28)  In this exercise, BDO distinguished between capacity costs, passenger costs, and costs relating to marketing and
sales activities. Capacity costs were then allocated to the government-procured services on the basis of the share
of capacity reserved by the government compared to the total capacity of the fleet, whereas passenger costs
were allocated on the basis of actual passenger kilometres sailed by distance travellers over the total number of
passenger kilometres for all travellers on the fleet. The marketing and sales costs were allocated to the govern-
ment-procured services on the basis of the share of actual net passenger revenue relating to the PSO passengers
compared to the total number of travellers.

29 [..]

(") The previous NPA of 1984 distinguished between port fees and service charges. There were several different port fees, e.g. quay fees
covering quay costs, approach fees covering costs of keeping the fairway and port approach open and safe, passenger fees covering
costs of special passenger facilities etc. Ports could additionally levy service charges for services they sold, which were not covered by
the port fees.

(") BDO Memo, ‘An assessment of Hurtigruten’s reported income statements’, Oslo 14 January 2015, p. 7.
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II. ASSESSMENT
1. The presence of state aid
1.1  The concept of state aid
(30)  Article 61(1) of the EEA Agreement reads as follows:

‘Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States or through State
resources in any form whatsoever which distorts or threatens to distort competition by favouring certain undertakings or the
production of certain goods shall, in so far as it affects trade between Contracting Parties, be incompatible with the func-
tioning of this Agreement.

(31)  This implies that a measure constitutes state aid within the meaning of Article 61(1) of the EEA Agreement if
the following conditions are cumulatively fulfilled. The measure: (i) is granted by the State or through state
resources; (ii) confers a selective economic advantage on the beneficiary; (iii) is liable to have an impact on
trade between Contracting Parties and to distort competition.

1.2  State resources

(32)  The Norwegian authorities, following a tender procedure, concluded a contract with Hurtigruten for the perfor-
mance of maritime services over the period 2012-2019 against remuneration, as stipulated in detail in the HA.
It is thus not disputed that the aid measure has been granted by the State or through state resources.

1.3 Impact on trade and distortion of competition

(33)  The measure in question must be liable to have an impact on trade between the Contracting Parties and to
distort competition.

(34)  According to established case law, when the financial support granted by a Member State strengthens the posi-
tion of an undertaking compared to other undertakings competing in intra-EEA trade, then there is at least
a potential effect on trade between Contracting Parties and on competition (**). In this regard, the Authority is
of the view that any potential economic advantage granted to Hurtigruten through state resources would fulfil
this condition. As the Authority stated in its Decision No 205/11/COL the market for domestic maritime ser-
vices (maritime cabotage) (*°), within which Hurtigruten operates, was opened to EEA-wide competition in
1998 (V). Moreover, Hurtigruten is also engaged in the tourism sector, in particular through the offer of cruises|
round trips along the Norwegian coast. Other operators offer cruises along the same parts of the Norwegian
coast (*¥). Moreover, Hurtigruten also operates a number of cruises in various European States.

(35)  The only criterion of the notion of state aid that is thus in question is whether the HA has conferred a selective
undue economic advantage on Hurtigruten.

1.4  Selective economic advantage on Hurtigruten

(36)  The aid measure must confer on Hurtigruten an advantage that relieves it of charges that are normally borne
from its budget.

(37) It follows from the Altmark judgment that where a State measure must be regarded as compensation for ser-
vices provided by the recipient undertakings in order to discharge public service obligations, such a measure is
not caught by Article 61(1) of the EEA Agreement. In the Altmark judgment, the Court of Justice held that
compensation for public service obligations does not constitute state aid when four cumulative criteria are met:

i. ‘First, the recipient undertaking must actually have public service obligations to discharge and such obligations must be
clearly defined;

ii. Second, the parameters on the basis of which the compensation is calculated must be established in advance in an
objective and transparent manner [...J;

(") Judgment in Philip Morris Holland BV v Commission, 730/79, EU:C:1980:209, paragraph 11; judgment in Regione Friuli Venezia Giulia
v Commission, T-288/97, EU:T:2001:115, paragraph 41; and judgment in Altmark Trans GmbH and Regierungsprasidium Magdeburg
v Nahverkehrsgesellschaft Altmark GmbH (Altmark), C-280/00, EU:C:2003:415, paragraph 75.

(*%) Council Regulation (EEC) No 3577/92 of 7 December 1992 applying the principle of freedom to provide services to maritime trans-
port within Member States (maritime cabotage) (O] L 364, 12.12.1992, p. 7).

(") The maritime cabotage regulation was incorporated at point 53a in Annex XIII to the EEA Agreement (O] L 30, 5.2.1998, p. 42).

(*®) Norwegian Cruise Line, MSC Cruises, Royal Caribbean, Holland America Line, etc.
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iii. Third, the compensation cannot exceed what is necessary to cover all or part of the costs incurred in the discharge of
the public service obligations, taking into account the relevant receipts and a reasonable profit for discharging those
obligations;

iv. Fourth, where the undertaking which is to discharge public service obligations is not chosen pursuant to a public pro-
curement procedure which would allow for the selection of the tenderer capable of providing those services at the least
cost to the community, the level of compensation needed must be determined on the basis of an analysis of the costs
which a typical undertaking, well run and adequately provided with means of transport so as to be able to meet the
necessary public service requirements, would have incurred in discharging those obligations, taking into account the
relevant receipts and a reasonable profit for discharging the obligations.’ (**)

1.4.1 The first Altmark condition

(38)  The fulfilment of the first Altmark condition must be assessed with regard to Article 4, paragraph 2 of the
Maritime Cabotage Regulation, which sets out the specifications that should be part of the definition of
a public service obligation, namely: ports to be served, regularity, continuity, frequency, capacity to provide the
service, rates to be charged and manning of the vessel.

(39)  Further, in accordance with section 9 of the Authority’s Maritime Guidelines, ‘[pJublic service obligations may
be imposed or public service contracts may be concluded for the services indicated in Article 4 of Regulation
(EEC) No 3577/92" ().

(40)  In the absence of specific EEA rules defining the scope of the existence of a service of general economic interest
(SGEI), the Norwegian authorities have a wide margin of discretion in defining a given service as an SGEI and
in granting compensation to the service provider. The Authority’s competence in this respect is limited to
checking whether Norway has made a manifest error when defining the service as an SGEI (*').

(41)  However, according to the case law, PSOs may only be imposed if justified by the need to ensure adequate
regular maritime transport services, which cannot be ensured by market forces alone. It is important for the
national authorities therefore to demonstrate that there is a real public service need (**). The Communication on
the interpretation of the Maritime Cabotage Regulation confirms that [i]t is for the Member States [...] to
determine which routes require public service obligations. In particular, public service obligations may be envis-
aged for regular (scheduled) island cabotage services in the event of market failure to provide adequate
services’ (¥).

(42)  The Norwegian authorities submit that the public service pursuant to the HA relates to the capacity reserve
requirement as defined in section 4-2, and that the public service should not be assessed at the level of the
actual use of the service.

(43)  Based on the information provided to the Authority (*), it appears however that in both 2012 and 2013, less
than [10 — 30] per cent of the passenger capacity reserved for public service passengers was utilised. This
would indicate that the compensation received by Hurtigruten for reserving capacity for PSO passengers in
those two years vastly exceeded actual demand for PSO passenger services. Moreover, the BDO report shows
that the capacity utilisation for commercial passengers amounted to [35 — 65] per cent and [35 — 65] per cent
in 2012 and 2013 respectively. Given this level of spare capacity for commercial passengers (and the low level
of capacity utilisation for PSO passengers), the Authority cannot exclude that a capacity reservation provision
for PSO passengers may be unnecessary, especially during the winter season, where the utilisation by commer-
cial passengers would naturally be much lower.

(44)  For these reasons, the Authority doubts whether the reserve capacity requirement of section 4-2 of the HA can
be classified by Norway as an SGEI and invites the Norwegian authorities to provide objective justification
regarding the need for such a PSO, taking into account the seasonal fluctuations of commercial passengers
transportation.

(45)  The Authority has not received any information on berth utilisation. As regards the cargo transportation for
the Tromsg — Kirkenes — Tromsg route, this is not price regulated and according to section 4-3 of the HA,
Hurtigruten has full freedom to set the fares. It is doubtful therefore whether the cargo transportation is in
compliance with Article 4(2) of the Maritime Cabotage Regulation, which explicitly mentions the elements
needed for an adequate definition of a PSO, i.e. among others the rates to be charged.

(**) Paragraphs 87-93.

(*) Available at http:/fwww.eftasurv.int/?1=1&showLinkID=15132&1=1.

(*) Available at http://www.eftasurv.int/media/state-aid-guidelines/Part-VI---Compensation-granted-for-the-provision-of-services-of-
general-economic-interest.pdf.

(*) Judgment in Alanir and others, C-205/1999, EU:C:2001:107, paragraph 34.

(*¥) Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee and
the Committee of the Regions updating and rectifying the Communication on the interpretation of Council Regulation (EEC)
No 3577/92 applying the principle of freedom to provide services to maritime transport within Member States (maritime cabotage),
COM(2003) 595 final, 22.12.2003, section 5.2.

(* BDO Memo, page 7.
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(46)  In light of the above, the Authority doubts whether the PSO for cargo transportation has been clearly defined
under the HA.

(47)  The Authority however, does not doubt that other obligations are clearly defined in section 4-1 of the HA, as
regards the supplier obligations in terms of route production requirements, in section 4-2 of the HA, as regards
the vessel requirements and in section 4-3 of the HA, as regards fare and discount requirements, with the
exception of cargo transportation.

(48)  In view of the above, the Authority doubts that the first Altmark condition is met.

1.4.2 The second Altmark condition

(49)  The Norwegian authorities must define ex ante the methodology to calculate the compensation for discharging
the PSO obligations.

(50) Pursuant to section 4-2 of the HA ‘[v]essels used on the coastal route shall as a minimum have a passenger
capacity for 320 passengers, berth capacity in cabins for 120 passengers and freight capacity for 150 euro
pallets (in cargo hold with a normal load height)".

(51) It is the view of the Norwegian authorities that this condition has been satisfied given that the compensation is
calculated on the basis of the elements specified in Annex D to the tender specification, which provides the
following:

Table 2 — The elements in the budget scheme for the public service
A: Total revenues distance passengers
B: Passengers cost distance passengers
C: Net passenger revenues (A+B)
D: Revenues from on board sales
E:  Net revenues from goods and cars
F:  Other revenues
G: Total own revenues (C+D+E+F)
H: Government procurement of service
I. Total revenue (G+H)
J:  Safety crew
K: Oil and fuel
L: Repairs and maintenance
M: Port costs
N: Insurance costs
O: Depreciation own vessels/bareboat
P:  Net financial costs
Q: Total capacity costs (J+K+L+M+N+P)
R: Cost of goods sold
S: Crew not included in the safety crew
T: Marketing costs and sales provision
U:  Administration costs
V:  Other costs
W: Total passenger costs (R+S+T+U+V)
X: Total costs public service (Q+W)
Y: Net result before taxes (I-X)
(52)  In concluding that the parameters were established in advance in an objective and transparent manner, the

Norwegian authorities asked the independent consultant BDO to study Hurtigruten’s financial accounts for
2012-2013 and compare the accounts for the public service and the total accounts.
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(53)  According to the Norwegian authorities, it is thus ensured that the PSO passengers do indeed receive their
transport within the capacities set by the HA and that that capacity should be available to the extent that there
is actual demand from PSO passengers.

(54) At this stage, it is not clear to the Authority whether the capacity reserve requirement is linked to actual PSO
passenger numbers. For example, there seems to be no objective and transparent methodology to calculate in
advance the cost per passenger/kilometre.

(55)  Hurtigruten, in compliance with the tender specifications, has established a separate budget incorporating all
costs and revenues attributed to the PSO routes. According to section 4.9.2 of the tender specifications, this
separate accounting aims at ensuring predictability of which cost additions/savings/extra revenues/shortfalls
form the basis of any renegotiation, as provided for in sections 6 and 7 of the HA. A further aim is to docu-
ment that the public procurement process does not entail any unlawful cross-subsidisation. The separate
accounting however does not aim at establishing in advance the parameters of the compensation, which shall
be directly linked to the actual losses and costs (capacity and passenger costs) incurred by Hurtigruten. (**)
Instead, the HA has only fixed the annual compensation to be paid for the maritime services for each individual
year from 2012 to 2019 based on a minimum commitment for passengers/kilometres per year, without this
having any link to the fixed costs (i.e. the capacity costs).

(56)  In addition, although the compensation is based on the elements stipulated in table 2, as mentioned above, the
Authority has not received any information as to how these costs have been calculated. For instance, sections 6
and 7 of the HA contain certain provisions on the adjustment of compensation in case of changes in produc-
tion or in case of unforeseen events. Even though certain indications are provided, i.e. a calculation based on
the costs and revenues ensuing from the changes in production or an aggregated calculation in the case of
unforeseen events, the exact parameters of these adjustments are not known in advance and there are no limita-
tions on how much extra compensation can be granted (*).

(57)  In this context, as the EFTA Court pointed out in the Hurtigruten case, the principle of transparency could have
been observed: [...] Norway could, if necessary, have made provision, in the notice of invitation to tender, for the possi-
bility of amending the conditions for payment of the successful tenderers in certain circumstances by laying down in partic-
ular the precise arrangements for any supplementary compensation intended to cover unforeseen losses and costs’ (/).

(58)  In addition, section 4-1, item 3 of the HA, provides that ‘[o]mission of up to 10 days of operation in agreed
production per ship per annum due to planned maintenance and unforeseen operational disruption linked to
agreed production (off-hire) is considered to be proper fulfilment and shall not entail a deduction in the agreed
remuneration in accordance with section 9-2". The Authority fails to see how this loss in production is calcu-
lated and certified in advance in a transparent and objective manner. The 10 days ceiling appears arbitrary and
as such does not appear to qualify as an objective estimate of provable loss (e.g. cancellations of service to the
port of Mehamn).

(59)  The Authority notes that neither HA nor the tender specifications specify whether the compensation awarded
includes any profit margin for Hurtigruten, and if so, what the methodology used to calculate this profit mar-
gin is, taking into account the risks incurred by the operator in the provision of the service.

(60)  Lastly, concerning Hurtigruten’s attempts to negotiate lower port fees whilst the Norwegian authorities main-
tain the compensation at the same level, the Authority underlines that the amount of compensation awarded
should be fully reflected in the parameters established in advance including a reasonable profit. As mentioned
above, the Authority is of the preliminary view that no parameters have been established to calculate
a reasonable profit margin. Therefore, any attempts by Hurtigruten to get lower prices on the port fees while
maintaining the compensation at the same level would seem not to satisfy the second Altmark condition.

(61)  As a result, in view of the above, it is the Authority’s preliminary opinion that the second Altmark condition is
not fulfilled.

1.4.3 The third Altmark condition

(62)  When granting compensation, the Norwegian authorities should ensure that it does not exceed what is neces-
sary to cover all or part of the costs incurred in discharging the PSO, taking into account relevant receipts and
a reasonable profit.

(63)  In this regard, the EFTA Court already held in the Hurtigruten case:

‘If it is shown that the compensation paid to the undertakings operating the public service does not reflect the costs actually
incurred by that undertaking for the purposes of that service, such a system does not satisfy the requirement that compensa-
tion cannot exceed what is necessary to cover all or part of the costs incurred in the discharge of public services obligations,
taking into account the relevant receipts and a reasonable profit for discharging those obligations’ (*%).

(*) Joined Cases E-10/11 and E-11/11 Hurtigruten [2012] EFTA Ct. Rep. 758, paragraph 117.
(*) Ibid, paragraphs 128-129.
(*) Ibid, paragraph 127.

(**) Paragraph 170. See for comparison, judgment in Enirisorse, C-34/01 to C-38/01, EU:C:2003:640, paragraphs 37-40.



Utedni véstnik Evropské unie 30.6.2016

(68)

Briefly, according to the complainants’ arguments, presented in further detail in paragraph (13) above:

i) Hurtigruten does not reserve capacity for public service passengers, but rather sells the capacity to cruise
passengers, while maintaining the public service compensation at the same level;

ii) The compensation for providing the public service has increased substantially as compared to the previous
contract period;

i) Hurtigruten continues to receive compensation for services that are not rendered; and, lastly

iv) Hurtigruten further attempts to get lower prices for the harbour fees, while maintaining the public service
compensation at the same level;

As regards the first point, the Authority reminds the Norwegian authorities that under the third Altmark condi-
tion, only the costs incurred in discharging the PSO shall be covered. Any compensation granted to cover costs
outside the public service remit cannot be held to constitute compensation for PSO. Therefore, when the capac-
ity (passengers and berth) for PSO passengers is sold to commercial cruise passengers, and given that the BDO
report does not provide any information on the capacity utilisation to justify the opposite, it appears that Hur-
tigruten is paid twice for the same service, which would in principle constitute a form of overcompensation.

The Authority is conscious that the figures presented in the BDO report are annual figures and therefore corre-
spond to average capacity utilisation throughout the year. Accordingly, there may be periods of the year where
capacity utilisation for public service passengers is higher, and where it is indeed also necessary to have in place
a capacity reservation mechanism. The Authority, however, cannot rule out that the mechanism used in the HA
overcompensates Hurtigruten in that it does not take into account different (e.g. seasonal) levels of capacity
utilisation during the year.

The Authority takes note of the travel guarantee subsequently introduced, as mentioned above in paragraph
(26), to ‘compensate’ the public service passengers for their lost travel and correct any alleged overcompensa-
tion. However, until the introduction of that travel guarantee, public service passengers appear at times to have
been unable to benefit from the public service, although the costs were evidently covered by the compensation
already granted to Hurtigruten. Also, at this stage it is not clear to the Authority whether the cost of providing
a free travel without berth on the planned journey or a travel with berth on the next scheduled ship or alterna-
tive transport free of charge equals the compensation that Hurtigruten has received to cover the cost of public
service berth capacity, which is sold to commercial cruise passengers. It appears therefore that such
a mechanism, due to the limited (on average) capacity utilisation in both the PSO and cruise segment, is an
ineffective and relatively costless service for Hurtigruten that does not offset the advantage gained through the
excess capacity reservation, which is freely sold to cruise passengers.

Concerning the second point, as noted above in paragraph (13), and as evident from the Authority’s Decision
No 205/11/COL, the Norwegian authorities paid Hurtigruten a total compensation of NOK 1 899.7 million to
carry out the same PSO routes during the period 2005-2012. More specifically, the annual compensation for
the year 2011 amounted to NOK 236.8 million (*%). Taking into account that the compensation for 2012 under
the current HA amounted to NOK 700 million, the Authority expresses its doubts as to whether the increase in
compensation is justified under the HA. The Norwegian authorities claim that there have been considerable
losses for Hurtigruten in the period 2005-2012 to justify the increase of the compensation. However, the
Authority is of the preliminary view that due to the fact that the previous HA had not envisaged separation of
accounts, it is not possible to determine whether these losses were caused by commercial or PSO activities. In
any case, it is questionable how such a higher compensation can be justified, when the scope of the PSO
remains the same as in the previous contract period (in terms of sailing frequency and number of ports served)
and the capacity reservation has decreased from 400 passengers to 320 and from 150 berths to 120.

In relation to the third point, the Authority notes that when Hurtigruten keeps on its books compensation that
has been granted to cover the costs of transporting PSO passengers, without however rendering the service to
them (or when the service is not required), overcompensation cannot be excluded.

Particularly, section 8 of the HA provides for the operator to keep the compensation granted in case of inter-
ruptions of sailings due to events that constitute force majeure. It is generally accepted that the decision to avoid
servicing ports of call due to extreme weather conditions lies with the master of the vessel. However, the
Authority questions at this stage the fact that, as provided for in section 8 of the HA, [...] any cancelled pro-
duction ensuing from force majeure shall not be considered as a non-conformity in the production under
section 4-1, item 3’ and thus not lead to any reduction in the compensation.

On the basis of the information provided (*°), it appears to the Authority that the phenomenon of extreme
weather condition constitutes a normality in the maritime business along the Norwegian coast. It might thus be
considered as a foreseen event. However, it is not reflected as such in the compensation calculations. The com-
pensation has been calculated as a lump sum ex ante for the whole contract period, without taking into account
an objective estimate of a provable loss due to foreseen extreme weather conditions.

(*%) Section 2.
(%) See footnote 11.
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(72)  In reference to the cancellation of services to the port of Mehamn, which, according to the complainant,
resulted in Hurtigruten receiving monthly cost savings at the amount of NOK 314 500 over a period of around
8 months, the Authority is not at this stage convinced by the Norwegian authorities’ suggestion that this situa-
tion should be assessed in the context of the force majeure provision of the HA. According to the information
provided by the complainants, the port was damaged in 2012 by Hurtigruten itself, which nevertheless contin-
ued serving the port until January 2014. Therefore, the Authority cannot see at this stage how this cancellation
could be held to have taken place due to unforeseen events, which would entitle the operator to keep the com-
pensation granted.

(73)  Finally, concerning the last point and Hurtigruten’s attempts to negotiate lower port fees whilst the Norwegian
authorities maintain the compensation at the same level, it should be noted that there should not be any over-
compensation above the level of a reasonable profit. Therefore, a reduction in port fees should result in lower
compensation, whereas higher port fees would respectively mean a higher compensation. In light of this, at this
stage the Authority is of the opinion that any attempts by Hurtigruten to get better prices of the port fees while
maintaining the compensation at the same level, would not ensure that overcompensation is excluded.

(74)  The Norwegian authorities point to section 7 of the HA as establishing a mechanism to avoid overcompensa-
tion. Section 7, however, refers to unforeseen costs resulting from events that are independent of Hurtigruten’s
management decisions, such as amendments to acts, regulations or statutory orders. To claim compensation for
such costs, it must be proved by the operator that those costs are genuinely incurred in the discharge of the
PSO, and the costs must be well documented, so as to ensure that the ultimate compensation received by Hur-
tigruten does not exceed its actual costs. The Authority at this stage cannot see how section 7 of the HA can
ensure that overcompensation is avoided.

(75)  Lastly, the contract does not contain any claw back clause such that if any agreed profit margin is exceeded, the
surplus must be returned to the State or deducted from the compensation paid in the next year or perhaps over
the contract period.

(76)  In view of the above, the Authority cannot exclude that Hurtigruten has been overcompensated for the provi-
sion of the public service. As a result, the Authority doubts whether the third Altmark condition has been
fulfilled.

1.4.4 The fourth Altmark condition

(77)  Referring to the tender procedure carried out which resulted in only one bid, Hurtigruten’s, the Norwegian
authorities argue that the tender was designed in such a way as to attract more bidders. In this respect, it is
argued that the tender was widened to include maritime services that would not run on a daily basis through-
out the year and that the required minimum capacity was reduced from 400 to 320 passengers and from 150
to 120 berth bunks. Additionally, the deadline for submitting the bids was extended from 30 September until
8 November 2010 on request from an interested operator, whereas overall there was sufficient time allowed
from the deadline for submitting bids (8 November 2010) until the date of commencement of the services
(1 January 2013).

(78)  Despite the above arguments as well as the fact that subsequent negotiations took place between the Norwegian
authorities and Hurtigruten, which resulted in a reduction of the compensation for the whole contract period
in relation to the initial offer, see paragraph (15), the Authority at this stage doubts whether a tender procedure
such as the one at issue, where only one bid is submitted, can be deemed sufficient to ensure ‘the least cost to
the community’ (*!), for the reasons listed below.

(79)  Hurtigruten had already run this particular maritime service consisting of the combined transport of persons
and goods along the Norwegian coast from Bergen to Kirkenes for years (*}). As the incumbent operator, Hur-
tigruten thus had a significant competitive advantage that reinforced its position in the tender procedure, given
that it had already in its possession vessels adapted to the requirements of the tender specifications.

(80)  Furthermore, according to the tender specifications, the assignment for carrying out the PSO was advertised as
three alternatives:

i. Alternative 1: Daily sailing throughout the year to 34 ports;

ii. Alternative 2: Sailings 7 days a week in summer (8 months), 5 days a week in winter (4 months), to 34
ports; and

iii. Alternative 3: Sailings 5 days a week throughout the year to 34 ports.

(*') Paragraph 68, http://www.eftasurv.int/media/state-aid-guidelines/Part-VI---Compensation-granted-for-the-provision-of-services-of-
general-economic-interest.pdf.

(*») For background information on the Hurtigruten Agreement, see Decision No 205/11/COL on the Supplementary Agreement on the
Hurtigruten service, section 2, OJ L 175, 5.7.2012, p. 19 and EEA Supplement No 37, 5.7.2012, p. 1.
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(85)

(86)

(87)

However, the tender specifications do not provide any clarifications as to the criteria used to award the service.
The Procurement Notice refers to the lowest price as the sole award criterion used for the service in question.
Although, in itself the lowest price’ criterion could satisfy the fourth Altmark condition, nevertheless in the case
at hand, this reference is very abstract and cannot be assessed in isolation. The fact that there were three alter-
natives would indicate the existence of further information and/or weighting criteria among those alternatives.
In view of the fact that such information was not included in the tender documents, the Authority doubts
whether the tender as designed has provided incentives to potential bidders, apart from Hurtigruten, that would
have been willing to bid in accordance with the requirements of the three different alternatives and for
a different alternative than the one actually chosen (i.e. alternative 1).

The Norwegian authorities have not submitted any information on the second leg of the fourth Altmark condi-
tion, concerning whether the level of compensation needed is determined on the basis of an analysis of the
costs of a typical undertaking, well run and adequately equipped.

In view of the above, the Authority doubts that the fourth Altmark condition is met.

1.4.5 Conclusion on the Altmark conditions

Based on the information submitted, the Authority cannot, at this stage, conclude that the compensation
awarded under the Coastal Agreement for Hurtigruten Maritime Services for the period 2012-2019 complies
with all the four conditions in the Altmark judgement. The Authority thus cannot exclude the presence of an
advantage within the meaning of Article 61(1) EEA, granted to an undertaking for performing public service
obligations.

2. Conclusion on the presence of aid

The Authority takes the preliminary view that the compensation awarded under the Coastal Agreement for
Hurtigruten Maritime Services for the period 2012-2019 may entail state aid within the meaning of
Article 61(1) of the EEA Agreement.

3. Procedural requirements

Pursuant to Article 1(3) of Part I of Protocol 3: ‘the EFTA Surveillance Authority shall be informed, in sufficient time
to enable it to submit its comments, of any plans to grant or alter aid. [...] The State concerned shall not put its proposed
measures into effect until the procedure has resulted in a final decision’.

The Norwegian authorities did not notify the HA to the Authority. Should the Authority therefore conclude
that the Norwegian authorities have not respected their obligations pursuant to Article 1(3) of Part I of
Protocol 3, there would be a breach of the standstill obligation, without prejudice to the application of the SGEI
Decision as below mentioned.

4. Compatibility of the aid
4.1  The legal framework

The compatibility of public service compensation for maritime transport is assessed on the basis of
Article 59(2) of the EEA Agreement in conjunction with the Authority’s Framework for state aid in the form of
public service compensation (‘the Framework’) (*3).

The principles set out in the Framework apply to public service compensation only in so far as it constitutes
state aid not covered by Commission Decision 2012/21/EU on the application of Article 106(2) of the Treaty
of the Functioning of the European Union to state aid in the form of public service compensation granted to
certain undertakings entrusted with the operation of services of general economic interest (‘SGEI Decision’) (**).

According to the case-law of the Court of Justice, it is up to the Member State to invoke possible grounds for
compatibility and to demonstrate that the conditions of compatibility are met (*)). The Norwegian authorities
consider that the measure at hand does not constitute state aid pursuant to the Altmark jurisprudence, and
therefore has not provided any grounds for compatibility.

4.2 Applicability of Decision 2012/21/EU

The SGEI Decision lays down the conditions under which certain types of public service compensation are to
be regarded as compatible with the functioning of the EEA Agreement pursuant to its Article 59(2) and exempt
from the requirement of prior notification under Article 1(3) of Part I of Protocol 3 to the Surveillance and
Court Agreement.

(*’) Available  at  http://www.eftasurv.int/media/state-aid-guidelines/Part-VI---Framework-for-state-aid-in-the-form-of-public-service-
compensation.pdf.

(% OJL7,11.1.2012, p. 3, incorporated at point 1h of Annex XV of the EEA Agreement.

(**) Judgment in Italy v Commission, C-364/90, EU:C:1993:157, paragraph 20.
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(92)  There is one exception from the notification requirement of Article 2 of the SGEI Decision, which might be
relevant in the present case:

‘(d) compensation for the provision of services of general economic interest as regards air or maritime links to islands on
which the average annual traffic during the 2 financial years preceding that in which the service of general economic
interest was assigned does not exceed 300 000 passengers’;

(93)  The Authority has not received any information from the Norwegian authorities as regards the applicability of
the said exception. The Authority therefore doubts whether the Bergen — Kirkenes public service route concern
an annual traffic not exceeding the threshold of 300 000 passengers.

(94)  In light of the doubts expressed above under paragraphs (49) to (85) on alleged overcompensation, the Author-
ity further doubts whether the Norwegian authorities have ensured, pursuant to Article 5 of the SGEI decision,
that Hurtigruten does not receive compensation in excess of the amount needed to cover the net cost incurred
in discharging the public service obligations, including a reasonable profit.

(95)  The Authority additionally invites the Norwegian authorities, in the event of the measure falling under the
above exception, to justify whether the provisions of Article 4 (entrustment), Article 6 (control of overcompen-
sation) and Article 7 (transparency) of the SGEI Decision are complied with.

4.3 Applicability of the Framework

(96)  On the basis of the provisions of the Framework, one of the compatibility conditions that must be fulfilled is
that the entrustment act which specifies the public service obligation, in this case the HA, shall include [a]
description of the compensation mechanism and the parameters for calculating, monitoring and reviewing the
compensation’.

(97)  Further, according to the Framework, |t]he amount of compensation must not exceed what is necessary to cover the
net cost of discharging the public service obligations, including a reasonable profit’. The Framework also clarifies that
‘[t]he net cost necessary, or expected to be necessary, to discharge the public service obligations should be calculated using
the net avoided cost methodology [...J. (*%)

(98) On the basis of the considerations in paragraphs (49) to (85), at this stage the Authority considers that Hur-
tigruten may have been overcompensated for the provision of the public service.

(99)  The compatibility of the HA shall also be assessed against the following conditions as provided for by the
Framework:

a. Paragraph 14: proper consideration to the public service needs;

b. Paragraph 19: compliance with EEA public procurement rules;

o

. Paragraph 20: absence of discrimination;

d. Paragraph 24 to 38: calculation of the net cost necessary to discharge the PSO;

o

. Paragraphs 39 to 50: efficiency incentives;

-,

Paragraphs 51 to 59: no affectation of trade development to an extent contrary to the interests of the EEA;
g. Paragraph 60: transparency.

(100) The Norwegian authorities have not put forward any compatibility considerations. Therefore at this stage, the
Authority raises doubts as to whether the compensation awarded under the Coastal Agreement for Hurtigruten
Maritime Services for the period 2012-2019 is compatible with the functioning of the EEA Agreement.

5. Conclusion

(101)  As set out above, the Authority has doubts as to whether the HA entails state aid within the meaning of
Article 61(1) of the EEA Agreement.

(102)  The Authority also has doubts as to whether the HA is compatible with the functioning of the EEA Agreement.

(*) See also paragraphs 27 and 28 of the Framework for alternative calculation methods.
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(103)  Consequently, and in accordance with Article 4(4) of Part II of Protocol 3, the Authority is obliged to open the
formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The decision to open
a formal investigation procedure is without prejudice to the final decision of the Authority, which may con-
clude that the HA does not constitute aid or that it is aid compatible with the functioning of the EEA
Agreement.

(104)  The Authority, acting under the procedure laid down in Article 1(2) of Part I of Protocol 3, invites the Norwe-
gian authorities to submit, within one month of the date of receipt of this Decision, their comments and to
provide all documents, information and data needed for the assessment of the HA in light of the state aid rules.

(105)  The Authority requests the Norwegian authorities to forward a copy of this decision to Hurtigruten.

(106)  The Authority must remind the Norwegian authorities that, according to Article 14 of Part II of Protocol 3, any
incompatible aid unlawfully granted will in principle have to be recovered, unless this recovery would be con-
trary to a general principle of EEA law.

HAS ADOPTED THIS DECISION:

Article 1

The formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3 is opened into the Coastal Agree-
ment for Hurtigruten Maritime Services 2012-2019.

Article 2

The Norwegian authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their comments on
the opening of the formal investigation procedure within one month of the date of receipt of this Decision. They are
further requested to provide, also within one month of the date of receipt of this Decision, all documents, information
and data needed for assessment of the compatibility of the aid measure.

Article 3

This Decision is addressed to the Kingdom of Norway.

Article 4

Only the English language version of this decision is authentic.

Done at Brussels, on 9 December 2015.

For the EFTA Surveillance Authority

Sven Svedman Helga Jonsdottir

President College Member
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Ozndmeni Norska v souvislosti se smérnici Evropského parlamentu a Rady 94/22[ES
o podminkich udélovini a uZivini povoleni k vyhleddvani, prizkumu a téZbé uhlovodikd

Ozndmeni o vyzvé k pFedklidini Zidosti o licence na téZzbu ropy v oblasti norského
kontinentilniho Selfu — udéleni licenci v pfedem vymezenych oblastech 2016

(2016/C 236/12)

Norské ministerstvo pro ropu a energetiku oznamuje v souladu s ¢l. 3 odst. 2 pism. a) smérnice Evropského parlamentu
a Rady 94/22[ES ze dne 30. kvétna 1994 o podminkdch udélovani a uzivani povoleni k vyhledavani, prizkumu a tézbé
uhlovodika () vyzvu k ptedkladani Zadost{ o licence na tézbu ropy.

Licence na téZbu budou udéleny pouze akciovym spolecnostem se sidlem v Norsku nebo v jiném stété, jenz je smluvni
stranou Dohody o Evropském hospodéiském prostoru (Dohody o EHP), nebo fyzickym osobdm s bydlistém ve staté,
jenz je smluvni stranou Dohody o EHP.

Spole¢nostem, které nemaji Zddnou licenci v oblasti norského kontinentdlniho $elfu, mohou byt licence na tézbu udé-
leny, pokud pfedbézné spliuji pozadavky na drzitele licence v oblasti norského kontinentalntho 3elfu.

Ministerstvo nebude ve svém piistupu Cinit rozdily mezi individudlnimi spole¢nostmi a spolecnostmi, které piedklédaji
zddost jako soucdst skupiny. Zadatelé ptedkladajici individudlni zddost i Zadatelé, ktef{ jsou souddsti urcité skupiny, jez
pfedkldda spolecnou zddost, budou povazovéni za jednotlivé Zadatele o licenci na téZbu. Ministerstvo miZze na zdkladé
zadosti predlozenych skupinami nebo individudlnimi Zadateli sestavit skupinu drZiteli, kterym bude udélena nova
licence na tézbu (miZe mimo jiné vyskrtnout urcité Zadatele ze skupinové Zadosti a doplnit do skupiny individudlni
zadatele), a mazZe u téchto skupin jmenovat provozovatele.

Udéleni podilu na licenci na t€zbu bude podminéno tim, Ze drzitelé licenci uzaviou smlouvu o ropnych ¢innostech,
véetné spole¢né provozni smlouvy a aéetni smlouvy. Pokud bude licence na téZbu stratigraficky rozdélena, budou mit
drzitelé dvou stratigraficky rozdélenych licenci také povinnost uzaviit zvlastni spole¢nou provozni smlouvu upravujici
jejich vzdjemné vztahy v tomto ohledu.

Po podpisu vyse uvedenych smluv vytvoii drzitelé licence spole¢ny podnik, ve kterém bude velikost jejich podilu vzdy
rovna jejich podilu na licenci na tézbu.

Licen¢ni dokumenty se budou zaklddat zejména na pfislusnych dokumentech z udileni licenci v pfedem vymezenych
oblastech 2015. Cilem je sezndmit dotcené odvétvi s pfipadnymi hlavnimi Gpravami rdmce jesté pted pfedklddanim
zddosti.

Kritéria pro udéleni licence na té€zbu

Aby se podpofilo fadné hospodafeni s pi{rodnimi zdroji a rychly a a¢inny prizkum loZisek ropy a jeji tézba v oblasti
norského kontinentdlniho Selfu, véetné slozeni licen¢nich skupin, které tyto cile zajist, budou se pro udileni podilti na
licenci na tézbu a pro jmenovéni provozovatele uplatiiovat tato kritéria:

a) Zadatelovy znalosti geologickych pomérti dotéené zemépisné oblasti a zptisob, jakym drzitelé licence navrhuji prové-
dét Gcinny ropny prizkum.

b) Pfislusnd odbornost zadatele a zpiisob, jakym mazZe tato odbornost aktivné pfispét k ndkladové d¢innému prizkumu
a piipadné t&Zbé ropy v dotcené zemépisné oblasti.

¢) Predchozi zkuSenosti zadatele v oblasti norského kontinentélniho $elfu nebo obdobné relevantni zkusenosti z jinych
oblasti.

d) Skute¢nost, zda ma Zadatel k provadéni prizkumu a pfipadné k tézbé ropy v dotéené zemépisné oblasti dostatené
finanéni zdroje.

e) Pokud Zadatel byl ¢i je drzitelem licence na téZbu, ministerstvo mtiZe vzit v tivahu jakoukoli formu neefektivnosti ¢i
nedostatku odpovédnosti, jez zadatel jako drzitel licence prokézal.

f) Licence na tézbu budou pfednostné udéleny spole¢nému podniku, kde nejméné jeden drzitel licence provedl alespoii
jeden vrt v oblasti norského kontinentdlniho 3elfu jako provozovatel nebo md obdobnou relevantni zkusenost jako
provozovatel mimo oblast norského kontinentdlniho $elfu.

UF. vést. L 164, 30.6.1994, s. 3.
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g) Licence na t&Zbu budou pfednostné udéleny dvéma nebo vice drZiteliim, pokud md alespoii jeden z nich zkuSenosti
uvedené v pismeni f).

h) Provozovatel jmenovany pro licence na tézbu v Barentsové mofi musi mit za sebou alesponn jeden vrt v oblasti
norského kontinentélniho $elfu jako provozovatel nebo mit obdobnou relevantni zkusenost jako provozovatel mimo
oblast norského kontinentélntho Selfu.

i) V piipadé licenci na tézbu ropy v hlubokych vodach musi mit jmenovany provozovatel a alespoii jeden z dalsich drzitela
licence za sebou alespon jeden vrt v oblasti norského kontinentélniho $elfu jako provozovatelé nebo musi mit obdobnou
relevantni zkuSenost jako provozovatelé mimo oblast norského kontinentdlniho $elfu. Pro vydani licence na tézbu musi
byt splnéna podminka, Ze jeden drzitel licence jiz provedl vrt v hlubokych vodach jako provozovatel.

j) 'V piipadé licenci na tézbu ropy, kdy se ocekavd vrtani prizkumnych vrtd za vysokého tlaku nebo vysoké teploty,
mus{ mit jmenovany provozovatel a alespoil jeden z dalsich drziteld licence za sebou alespoti jeden vrt v oblasti
norského kontinentélniho $elfu jako provozovatelé nebo musi mit obdobnou relevantni zkusenost jako provozovatelé
mimo oblast norského kontinentdlniho $elfu. Pro vydani licence na t€zbu musi byt splnéna podminka, Ze jeden
z drzitelt licence jiz provedl vrt za vysokého tlaku nebo vysoké teploty jako provozovatel.

Bloky, pro které je mozné piedloZit Zadosti

Z4dosti o podil na licencich na tézbu mohou byt predklddany pro nelicencované bloky v rdmci predem vymezené
oblasti, vyznacené na mapach zvefejnénych Norskym feditelstvim pro ropu (NPD). Zazddat jde také o tzemi, kterd byla
po ozndmen{ v rdmci pfedem vymezené oblasti opusténa, v souladu s aktualizovanymi interaktivnimi mapami uvede-
nymi na internetovych strankdch NPD.

Kazda licence na tézbu maze zahrnovat jeden ¢i vice blokt nebo ¢dst bloku ¢i blokt. Prosime Zadatele, aby svou Zadost
omezili na oblasti, kde zmapovali perspektivnost tézby.

Uplné znéni ozndmeni véetné podrobnych map dostupnych oblasti je k dispozici na internetovych strankich Norského
feditelstvi pro ropu www.npd.no/apa2016

Zadosti o licence na tézbu ropy se piedklddaji Ministerstvu pro ropu a energetiku:

Ministry of Petroleum and Energy
P.O. Box 8148 Dep.

N-0033 Oslo

NORSKO

Dva opisy se predkladaji Norskému Feditelstvi pro ropu:

The Norwegian Petroleum Directorate

P.O. Box 600

N-4003 Stavanger

NORSKO

Lhdta pro pfedloZeni Zidosti: 6. zafi 2016 ve 12:00 hodin.

K udéleni licenci na tézbu ropy v pfedem vymezenych oblastech norského kontinentalniho $elfu 2016 by mélo podle
planu dojit v prvnim ¢tvrtleti roku 2017.
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v

(Ozndmeni)

SPRAVNI RIZENI

EVROPSKA KOMISE

Vyzva k pfedklddini ndvrhit v rdmci viceletého pracovniho programu pro poskytovéni finanéni
pomoci v oblasti transevropskych energetickych siti v rdmci Nastroje pro propojeni Evropy na
obdobi 2014-2020

(rozhodnuti Komise C(2016) 1587)
(2016/C 236/13)

Evropskd komise, generdlni feditelstvi pro energetiku, zvefejiiuje vyzvu k piedkladdni ndvrha s cilem poskytnout granty
v souladu s prioritami a cili viceletého pracovniho programu v oblasti transevropskych energetickych siti v rdmci
Nastroje pro propojeni Evropy na obdobi 2014-2020.

Naévrhy lze ptedkladat pro tuto vyzvu:

CEF-Energy-2016-2

Orientacni ¢astka, kterd je v rdmci této vyzvy k pfedkladani ndvrhii pro vybrané navrhy k dispozici, ¢ini 600 miliont EUR.
Uzévérka pro pfedkldddni ndvrha je 8. listopadu 2016.

Uplné znéni této vyzvy k predklidani navrhi naleznete na internetové adrese:

https://ec.europa.eu/ineafen/https%3A//ec.europa.eu/inea/en/connecting-europe-facility/cef-energy/calls/second-201 6-cef-
energy-call-proposals-2016-2



https://ec.europa.eu/inea/en/https%3A//ec.europa.eu/inea/en/connecting-europe-facility/cef-energy/calls/second-2016-cef-energy-call-proposals-2016-2
https://ec.europa.eu/inea/en/https%3A//ec.europa.eu/inea/en/connecting-europe-facility/cef-energy/calls/second-2016-cef-energy-call-proposals-2016-2
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RIZENI TYKAJICI SE PROVADENI POLITIKY HOSPODARSKE SOUTEZE

EVROPSKA KOMISE

Pfedbézné ozndmeni o spojeni podnikd
(Véc M.8094 — BNP Paribas Fortis Private Equity Belgium/Sofindev IV/DHAM/Novy International)
Véc, kterd miiZe byt posouzena zjednoduSenym postupem
(Text s vyznamem pro EHP)
(2016/C 236/14)

1.  Komise dne 21. ¢ervna 2016 obdrzela ozndmeni o navrhovaném| spojeni podle ¢lanku 4 naf{zeni Rady (ES)
¢. 139/2004 ('), kterym podniky BNP Paribas Fortis Private Equity Belgium NV (,BNPPF PE“, Belgie), Sofindev IV NV
(,Sofindev*, Belgie) a DHAM NV (,Korys/Colruyt Group*, Belgie) ziskdvaji ve smyslu ¢l. 3 odst. 1 pism. b) nafizeni
o spojovani nakupem podilti spole¢nou kontrolu nad podnikem Novy International NV (,Novy*, Belgie).

2. Predmétem podnikdni p¥islusnych podnikd je:

— podniku BNPPF PE: investice soukromého kapitdlu a mezaninové financovani. Spolecnosti z jeho portfolia piisobi
v odvétvich, jako jsou dodavka a vyroba kovl a plastd, fondy pfedstartovniho kapitdlu pro univerzity, pekdrenské
vyrobky, poskytovani sluzeb pro pramysl a nemovitosti,

— podniku Sofindev: investice soukromého kapitdlu do belgickych malych a stfednich podniki. Spolecnosti z jeho
portfolia piisobi v oblasti distribuce materialt pro stfechy a fasddy a v oblasti vyvoje lokaliza¢nich softwarovych
feSeni,

— podniku Korys/Colruyt Group: maloobchodni a velkoobchodni trhy a trhy stravovacich sluzeb. Pasobi rovnéz
v oblasti softwarovych feSeni, projektd udrZitelnych/obnovitelnych zdroji energie a na trhu lékaiské védy[védy
o Zivé piirodg,

— podniku Novy: koncipovdni, vyroba a marketing $pickovych kuchynskych spotiebi¢t, zejména digestori.

3. Komise po pfedbézném posouzeni zjistila, Ze by oznamovand transakce mohla spadat do ptisobnosti nafizeni
o spojovani. Kone¢né rozhodnuti v tomto ohledu vSak zdstdvd vyhrazeno. V souladu se sdélenim Komise o zjednodu-
$eném postupu ohledné nékterych spojovani podle nafizeni Rady (ES) ¢. 139/2004 () je tfeba uvést, Ze tato véc muze
byt posouzena podle postupu stanoveného sdélenim.

4. Komise vyzyva ziiCastnéné tieti strany, aby ji k navrhované transakei predlozily své pifpadné pfipominky.

Pripominky musi byt Komisi dorueny nejpozdéji do deseti dnti po zvefejnéni tohoto ozndmeni. P¥ipominky s uvede-
nim ¢isla jednactho M.8094 — BNP Paribas Fortis Private Equity Belgium/Sofindev IV/DHAM/Novy International lze
Komisi zaslat faxem (+32 22964301), e-mailem na adresu COMP-MERGER-REGISTRY@ec.curopa.eu nebo postou na
adresu Evropské komise, Generélniho feditelstvi pro hospodafskou soutéz:

Commission européenne/Europese Commissie
Direction générale de la concurrence

Greffe des concentrations

1049 Bruxelles/Brussel

BELGIQUE/BELGIE

" UF vést. L 24, 29.1.2004, s. 1 (,naiizeni o spojovani®).
() Ut.vést. C 366, 14.12.2013,s. 5.
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