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Směnné kurzy vůči euru (1)

16. dubna 2008

(2008/C 96/01)

1 euro =

měna směnný kurz

USD americký dolar 1,5928

JPY japonský jen 161,41

DKK dánská koruna 7,4603

GBP britská libra 0,80610

SEK švédská koruna 9,4038

CHF švýcarský frank 1,5896

ISK islandská koruna 117,81

NOK norská koruna 7,8985

BGN bulharský lev 1,9558

CZK česká koruna 24,848

EEK estonská koruna 15,6466

HUF maďarský forint 254,26

LTL litevský litas 3,4528

LVL lotyšský latas 0,6972

PLN polský zlotý 3,4213

RON rumunský lei 3,6278

SKK slovenská koruna 32,355

měna směnný kurz

TRY turecká lira 2,1189

AUD australský dolar 1,7069

CAD kanadský dolar 1,6073

HKD hongkongský dolar 12,4135

NZD novozélandský dolar 2,0223

SGD singapurský dolar 2,1551

KRW jihokorejský won 1 576,39

ZAR jihoafrický rand 12,7100

CNY čínský juan 11,1365

HRK chorvatská kuna 7,2570

IDR indonéská rupie 14 639,42

MYR malajsijský ringgit 5,0229

PHP filipínské peso 66,778

RUB ruský rubl 37,2390

THB thajský baht 50,149

BRL brazilský real 2,6641

MXN mexické peso 16,6417
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(1) Zdroj: referenční směnné kurzy jsou publikovány ECB.



INFORMACE TÝKAJÍCÍ SE EVROPSKÉHO HOSPODÁŘSKÉHO PROSTORU

KONTROLNÍ ÚŘAD ESVO

Oznámení norských orgánů týkající se programu regionální podpory pro nově založené malé
podniky „Nyvekst“

Kontrolní úřad ESVO se rozhodl nevznést námitky vůči oznámenému opatření

(2008/C 96/02)

Datum přijetí rozhodnutí: 12. prosince 2007

Stát ESVO: Norsko
Věc č.: 63186
Název: Program státní podpory pro nově založené malé podniky „Nyvekst“

Cíl: Regionální podpora
Právní základ: Státní rozpočet na rok 2008

Doba platnosti: 2008–2013

Závazné jazykové znění rozhodnutí bez důvěrných údajů lze nalézt na této internetové stránce:

http://www.eftasurv.int/fieldsofwork/fieldstateaid/stateaidregistry/
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Výzva k podání připomínek podle čl. 1 odst. 2 v části I protokolu 3 Dohody o Kontrolním úřadu
a Soudním dvoru v souvislosti s islandským zákonem o přístavech

(2008/C 96/03)

Rozhodnutím 658/07/KOL ze dne 12. prosince 2007, uvedeném v závazném znění na stránkách následují-
cích po tomto shrnutí, zahájil Kontrolní úřad ESVO řízení podle čl. 1 odst. 2 v části I protokolu 3 Dohody
mezi státy ESVO o zřízení Kontrolního úřadu a Soudního dvora (dále jen „Dohoda o Kontrolním úřadu
a Soudním dvoru“). Islandským orgánům byla pro informaci zaslána kopie tohoto rozhodnutí.

Kontrolní úřad ESVO tímto stanoví státům ESVO, členským státům EU a zúčastněným stranám lhůtu
jednoho měsíce od zveřejnění tohoto oznámení, během níž mohou zaslat připomínky týkající se tohoto
opatření na adresu:

EFTA Surveillance Authority
Registry
Rue Belliard 35
B-1040 Brussels

Připomínky budou sděleny islandským orgánům. Zainteresované strany podávající připomínky mohou
písemně a s uvedením důvodů požádat o zachování důvěrnosti ohledně své totožnosti.

SHRNUTÍ

POSTUP

Prostřednictvím dopisu ze dne 7. května 2007 odeslaného islandským ministerstvem financí oznámily
islandské orgány v souladu s čl. 1 odst. 3 v části I protokolu 3 Dohody o Kontrolním úřadu a Soudním
dvoru novelizaci islandského zákona o přístavech s cílem zahrnout do zákona náhradu za škody na lodních
zdvihadlech. Rovněž oznámily předpokládané uplatnění nového ustanovení na podporu opravy lodního
zdvihadla v přístavu na Vestmanských ostrovech. Druhá část tohoto oznámení byla odvolána prostřednict-
vím dopisu od islandských orgánů ze dne 11. prosince 2007.

Konfederace islandských zaměstnavatelů (Samtök atvinnulífsins) podala Kontrolnímu úřadu ESVO prostřed-
nictvím dopisu ze dne 31. srpna 2007 stížnost, ve které uvádí, že dodatečné financování poskytnuté Fondu
pro rozvoj přístavů představuje státní podporu. Tato stížnost byla předložena k vyjádření islandským
orgánům.

Po korespondenci s islandskými orgány se Kontrolní úřad ESVO rozhodl zahájit formální vyšetřovací řízení
ohledně novelizace islandského zákona o přístavech provedené v roce 2007 a o některých aspektech zákona
o přístavech z roku 2003, jehož přijetí nebylo Kontrolnímu úřadu ESVO oznámeno.

POSOUZENÍ OPATŘENÍ

Novelizace zákona o přístavech provedená v roce 2007

Islandský zákon o přístavech je obecný rámcový legislativní předpis, který mimo jiné obsahuje ustanovení
o koordinaci záležitostí týkajících se přístavů na úrovni ústředních orgánů, definici toho, co tvoří přístav,
ustanovení o správě a provozu přístavů, státních příspěvcích na stavbu přístavů a o tzv. Fondu pro rozvoj
přístavů.

Stávajícím oznámením islandské orgány informují Kontrolní úřad ESVO o zákoně č. 28/2007, kterým se
mění zákon o přístavech z roku 2003. Z této změny vyplývá, že lodní zdvihadla mohou nyní podle čl. 26
odst. 3 pododst. 3 zákona o přístavech získat od Fondu pro rozvoj přístavů náhradu za škody, která se dříve
vztahovala pouze na jiné přístavní konstrukce. Toto ustanovení se vztahuje pouze na škody v přístavech,
které vlastní místní samosprávy. Přístavy a doky v soukromém vlastnictví nemají podle znění zákona
o přístavech z roku 2007 na náhradu za škody nárok.

Kontrolní úřad ESVO posuzuje podporu, která má být ze státních zdrojů poskytována prostřednictvím
Fondu pro rozvoj přístavů. Fond pro rozvoj přístavů je veřejnoprávní orgán, který je částečně financován
přímo ze státního rozpočtu a který plní veřejné úkoly. Kontrolní úřad ESVO považuje provoz lodního zdvi-
hadla za účelem oprav lodí za ekonomickou aktivitu. Místní samosprávy, které přístavy vlastní, proto jednají
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jako podniky ve smyslu čl. 61 odst. 1 dohody o EHP. Toto opatření je selektivní, neboť se přednostně vzta-
huje pouze na určitý sektor (přístavy) a v rámci tohoto sektoru pouze na určité přístavy. Kontrolní úřad
ESVO považuje lodní zdvihadla, jeřáby na lodě a suché doky za subjekty zapojené do mezinárodní hospo-
dářské soutěže, a uvedená podpora proto narušuje nebo může narušit hospodářskou soutěž a ovlivňuje
obchod mezi smluvními stranami v EHP.

Jelikož zákon o přístavech vstoupil v platnost v březnu 2007, tedy předtím, než o něm byl informován
Kontrolní úřad ESVO, byla porušena povinnost zachovat stávající stav podle čl. 1 odst. 2 v části I protokolu
3 Dohody o Kontrolním úřadu a Soudním dvoru, a opatření je proto třeba pokládat za protiprávní podporu
ve smyslu čl. 1 písm. f) v části II protokolu 3 této dohody. Jakoukoliv podporu vyplacenou na základě posu-
zovaného opatření, u níž bude shledáno, že neodpovídá ustanovením platným pro státní podporu v EHP,
bude Kontrolní úřad ESVO vymáhat zpět.

Kontrolní úřad ESVO předběžně zastává názor, že tato podpora není slučitelná s fungováním Dohody o EHP,
jelikož se na ni nemůže vztahovat výjimka podle čl. 62 odst. 2 písm. b) nebo podle čl. 62 odst. 3 této
dohody. Účinnost článku o náhradách za škody se neomezuje pouze na situace, kdy jsou škody způsobené
přírodními pohromami nebo mimořádnými událostmi, a nelze jej tedy považovat za přípustný na základě
čl. 61 odst. 2 písm. b) Dohody o EHP. Ustanovení čl. 61 odst. 3 písm. c) ve spojení s obecnými zásadami
pro stavbu lodí neumožňují poskytnutí provozní podpory, ale pouze investiční podpory, pokud souvisí
s rozšířením nebo modernizací stávající loděnice a jejím cílem je zvýšení produktivity. O takovou podporu
se v tomto případě nejedná, islandské orgány totiž výslovně uvádějí, že pomocí této podpory by neměla být
zajišťována modernizace. Náhrada za škody se v každém případě klasifikuje jako provozní podpora.

Kontrolní úřad ESVO rovněž připomíná, že náhrada za škody je poskytována pouze přístavům ve veřejném
vlastnictví. Kontrolnímu úřadu ESVO nejsou v současnosti zřejmé žádné důvody, které by ospravedlňovaly
zjevnou diskriminaci přístavů v soukromém vlastnictví.

Kontrolní úřad ESVO má proto pochybnosti, zda lze novelizaci zákona o přístavech z roku 2007 považovat
za slučitelnou s fungováním Dohody o EHP.

Zákon o přístavech z roku 2003

Nový zákon o přístavech změnil v roce 2003 ustanovení týkající se státního financování přístavních
konstrukcí. Tato ustanovení umožňují, aby státní pokladna financovala některé přístavní konstrukce (článek
24), a obsahují možnost, aby Fond pro rozvoj přístavů poskytoval náhradu na škody týkající se některých
z těchto konstrukcí (článek 26).

Kontrolní úřad ESVO zastává názor, že některé z projektů uvedených v čl. 24 odst. 2 by mohly mít nárok
na financování (v souladu se sdělením Komise o kvalitních službách v námořních přístavech) jakožto
opatření na budování obecné infrastruktury, a nepředstavovaly by proto státní podporu ve smyslu čl. 61
odst. 1 Dohody o EHP. Jedná se například o podporu budování vlnolamů, výstavby přístupových kanálů,
prohlubování, budování ochranných zařízení a odstraňování sedimentu. Kontrolní úřad ESVO však bude dále
zkoumat, zda lze do této kategorie rovněž zahrnout použití lodivodských pravidel v přístavech, které jsou
vystaveny nepříznivým přírodním podmínkám, a podporu zařízení na přístavním molu.

Podpora, jejíž poskytnutí se předpokládá na základě ustanovení o náhradě za škody obsaženém v čl. 26
odst. 3 pododst. 3 zákona o přístavech z roku 2003, zahrnuje státní podporu v případech, kdy se týká
projektů, které nepředstavují obecnou infrastrukturu.

Kontrolní úřad ESVO považuje zákon o přístavech z roku 2003, jehož existence mu nebyla sdělena, za proti-
právní podporu ve smyslu čl. 1 písm. f) v části II protokolu 3 Dohody o Kontrolním úřadu a Soudním
dvoru. Jakoukoliv podporu vyplacenou na základě posuzovaného opatření, která není slučitelná
s ustanoveními pro státní podporu v EHP, bude Kontrolní úřad ESVO vymáhat zpět.

Kontrolní úřad ESVO prošetří, zda lze případy podpory odůvodnit na základě čl. 61 odst. 3 písm. c) Dohody
o EHP, a to buď přímo, nebo ve spojení s předpisy v oblasti stavby lodí nebo pokyny k vnitrostátní regio-
nální podpoře. Je třeba připomenout, že veškeré výše uvedené případy podpory jsou poskytovány pouze
přístavům ve veřejném vlastnictví. Kontrolní úřad ESVO nevidí pro takovéto rozlišování mezi přístavy žádný
důvod. Kontrolní úřad ESVO má na základě výše uvedených skutečností pochybnosti o tom, zda je popsaná
podpora v souladu s pravidly pro státní podporu v EHP.

ZÁVĚR

Vzhledem k výše uvedenému odůvodnění se Kontrolní úřad ESVO rozhodl zahájit v souladu s čl. 1 odst. 2
Dohody o EHP formální vyšetřovací řízení v souvislosti s novelizací zákona o přístavech, ke které došlo
v roce 2007, a také s novelizací zákona o přístavech, ke které došlo v roce 2003.
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EFTA SURVEILLANCE AUTHORITY DECISION

No 658/07/COL

of 12 December 2007

to initiate the procedure provided for in Article 1(2) of Part I of Protocol 3 to the Surveillance and
Court Agreement with regard to the Icelandic Harbour Act

(Iceland)

THE EFTA SURVEILLANCE AUTHORITY (1),

Having regard to the Agreement on the European Economic
Area (2), in particular Articles 61 to 63 and Protocol 26 thereof,

Having regard to the Agreement between the EFTA States on
the Establishment of a Surveillance Authority and a Court of
Justice (3), in particular Article 24 thereof,

Having regard to Article 1(2) of Part I and Articles 4(4) and 6
of Part II of Protocol 3 to the Surveillance and Court Agree-
ment,

Having regard to the Authority's Guidelines (4) on the applica-
tion and interpretation of Articles 61 and 62 of the EEA Agree-
ment, in particular the Chapter on State aid to Shipbuilding and
the Chapter on National Regional Aid,

Having regard to the Authority's Decision of 14 July 2004 on
the implementing provisions referred to under Article 27 of Part
II of Protocol 3 to the Surveillance and Court Agreement,

Whereas:

I. FACTS

1. Procedure

By letter dated 7 May 2007 from the Icelandic Ministry of
Finance, forwarded by the Icelandic Mission to the EU, received
and registered by the Authority on the same date (Event
No 420581), the Icelandic authorities notified, pursuant to
Article 1(3) of Part I of Protocol 3 to the Surveillance and Court
Agreement, amendments to the Icelandic Harbour Act, with
a view to including damage compensation for ship lifts. They
also notified an envisaged application of that new provision in
support of the repair of the Westman Islands Port ship lift faci-
lity.

By letter dated 14 May 2007 (Event No 421158), the Authority
informed the Icelandic authorities that it considered the notifica-
tion to be incomplete as, in particular, the notification form had
not been submitted.

On 19 June 2007, the Icelandic Mission to the EU forwarded
a letter from the Icelandic Ministry of Finance, received and regi-
stered by the Authority on the same date (Event No 425880),
by which the Icelandic authorities submitted the notification
form and provided further information on the notified
measures.

By letter dated 4 July 2007 (Event No 427442), the Authority
requested additional information, which the Icelandic authorities
provided on 10 August 2007 (Event No 433162).

The Confederation of Icelandic Employers (Samtök atvinnulífsins)
filed a complaint with the Authority by way of a letter dated
31 August 2007, claiming that the additional funding for the
Harbour Improvement Fund constitutes State aid which cannot
be justified under the EEA State aid provisions. The Association
refers, in particular, to the fact that aid under the Harbour Act is
only available to publicly owned, but not to privately owned,
harbours.

By letter dated 19 September 2007 (Event No 441678), the
Authority forwarded the above complaint to the Icelandic
authorities for comment and requested further information,
which was provided by the Icelandic authorities in a letter from
the Icelandic Ministry of Finance dated 16 October 2007 (Event
No 447362). The case was discussed with the Icelandic authori-
ties during the package meeting between the Icelandic authori-
ties and the Authority of 29 October 2007.

By letter dated 11 December 2007 (Event No 456952), the
Icelandic authorities withdrew the notification relating to the
proposed application of the Harbour Act in support of the
repair of the Westman Islands Port ship lift facility.

2. Description of the proposed measures

In order to deal with the amendments to the Harbour Act as
notified in 2007, which provide, for the first time, for damage
compensation in favour of ship lifts, the Authority finds it
appropriate to set the Harbour Act in its historical context.

2.1. History of the Icelandic Harbour Act

The Icelandic Harbour Act is a general framework legislation
containing inter alia provisions on the coordination of harbour
affairs by central authorities, the definition of what constitutes
a harbour, the management and operation of harbours, State
contributions to harbour constructions and the so-called
Harbour Improvement Fund.

The 1984 Harbour Act

The Harbour Act No 69/1984 contained a provision authorising
damage compensation for harbour facilities in Article 32(2).
That provision stipulated that a so-called Harbour Improvement
Fund was authorised to indemnify loss to harbour constructions
which had sustained damage caused by ‘acts of God or natural
catastrophes or force majeure, including loss which is not fully indem-
nified on account of provisions of Section IX of the Maritime Act on
limited liability of operators of vessels’.
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(1) Hereinafter referred to as ‘the Authority’.
(2) Hereinafter referred to as ‘the EEA Agreement’.
(3) Hereinafter referred to as ‘the Surveillance and Court Agreement’.
(4) Guidelines on the application and interpretation of Articles 61 and 62

of the EEA Agreement and Article 1 of Protocol 3 to the Surveillance
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Authority on 19 January 1994, published in OJ L 231, 3.9.1994, EEA
Supplement No 32, 3 September 1994. The Guidelines were last
amended on 31 May 2007. Hereinafter referred to as ‘the State Aid
Guidelines’.



According to its Article 8, the Act only covered municipal
harbours, so public aid in the form of damage compensation
under Article 32(2) was only given to harbours owned by muni-
cipalities.

The 1994 Harbour Act

In 1994, a new Harbour Act No 23/1994 was adopted, which
was subsequently amended by Act No 7/1996. Article 19 of the
1994 Harbour Act listed seven categories of harbour construc-
tion project which could receive State support (e.g. construc-
tions at wharfs, piers, berths, traffic lanes within the limits of
harbour constructions, etc.). That support would come directly
from the State Treasury. The State would pay up to 100 % for
the costs of primary research, up to 90 % of investment costs
for the constructions of quays, dredging of harbours and
entrance, navigation signals and special outfits for ro-ro vessels
and ferries, and up to 60 % in relation to the remaining catego-
ries.

In addition, Article 28(2) of the 1994 Harbour Act contained
the same damage compensation for harbour constructions,
granted by the Harbour Improvement Fund, as had been
included in the 1984 Act. As before, the 1994 Harbour Act
only covered municipal harbours, cf. Article 3 of the Act, and
therefore State support was still limited to harbours owned by
municipalities.

Some provisions of the 1994 Harbour Act, namely the
provisions on State grants for the financing of harbour
constructions for ships (1), were the subject of a decision of the
EFTA Surveillance Authority dated 19 March 1997 (Decision
No 51/97/COL). In line with that Decision, the Icelandic autho-
rities had agreed not to apply the provisions in question without
prior notification to and approval by the EFTA Surveillance
Authority.

The 2003 Harbour Act

In 2003, a new Harbour Act No 61/2003 was adopted. This
Harbour Act, which was not notified to the Authority, contained
changes in particular with regard to the permissible operating
forms of harbours and, hence, which harbours come within the
Act. Article 8 provided that:

‘A harbour may be operated as:

1. A harbour that is owned by a municipality without any special
board of directors.

2. A harbour owned by a municipality and governed by a special
board of directors.

3. A public limited liability company, irrespective of whether or
not it is owned by a public body, a private limited liability
company, a partnership or as a private party operating inde-
pendently. Harbours operated under this paragraph are not
regarded being a public operation.’

In other words, the Harbour Act now applied to harbours other
than those owned by the municipalities and specifically envi-
saged the existence of privately owned harbours, although
a distinction was maintained in that the latter would not be
considered as a ‘public operation’ under the Act.

According to Article 24(1) of the Harbour Act, contributions
from the Treasury could be granted to projects relating to
harbour constructions carried out by harbours which are
operated under subparagraph 1 or 2 of Article 8. In other
words, privately owned harbours could not receive any State
support under the Harbour Act. Public entities (including muni-
cipalities) would also not be entitled to any support if they orga-
nised their harbour as a limited liability company or any other
form of organisation listed in subparagraph 3 of Article 8.

Article 24(2) now contained only three (instead of the former
seven) categories of project for which direct aid can be given:

(a) For the reconstruction, improvement and repair of
breakwaters in harbours where difficult natural conditions
mean that there is little protection from ocean waves, for
dredging in harbour approaches where regular dredging is
needed (i.e. at least every five years), and for initial costs for
pilot vessels in places where conditions in and near the
harbour require such safety equipment. The level of State
funding is determined in the National Transport Plan and
may not exceed 75 %.

(b) Projects undertaken by small harbour funds within a region
defined pursuant to the regional aid map for Iceland (2),
with an income under ISK 20 million and where the value
of the average catch over the past three years is under
ISK 600 million. The projects to be supported should be
limited to the marking of approach channels, depth, protec-
tive installations and quays. The level of State funding is
determined in the National Transport Plan and may not
exceed 90 %.

(c) Projects undertaken by a harbour fund within a region
defined pursuant to the regional aid map for Iceland, with
an income under ISK 40 million and where the value of the
average catch over the past three years is under
ISK 1 500 million and goods transportation through the
harbour is less than 50 000 tonnes per year. State contribu-
tions pursuant to this subparagraph may never exceed 60 %
for dredging and 40 % for quay installations on which work
is performed in 2007 or later.

Article 26(3), subparagraph 3, of the Harbour Act contained
a damage compensation clause which stipulated that the
Harbour Improvement Fund is authorised to indemnify loss to
harbour constructions which qualify for support under subpara-
graphs (a) or (b) of Article 24(2) or loss to dry harbour
constructions, including loss which will not be fully indemnified
from the Emergency Fund (Viðlagasjóði) (3) or due to the provi-
sions of Section IX of the Maritime Act on limited liability of
operators of vessels.
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(1) The investments concerned in particular docking facilities for ship
repair contained in Article 24(6) of the 1994 Act.

(2) EFTA Surveillance Authority Decision of 8 August 2001 on the map of
assisted areas and levels of aid in Iceland (Aid No 00-002).

(3) A fund different from the Icelandic Harbour Improvement Fund and
responsible for covering damage from natural catastrophes.



Compared to the 1994 Harbour Act, the provision
limits the number of aid beneficiaries by linking the support to
categories (a) and (b) in Article 24(2). On the other hand, while
still referring to the Emergency Fund, the text no longer refers
to compensation limited to damage caused by natural disasters
or acts of God.

According to information provided by the Icelandic authorities,
no State support has been paid out under this measure so far.
This would appear to be as a result of interim provision II of
the 2003 Harbour Act, as amended by Act No 11/2006, under
which State aid might still be provided, until the end of 2008,
in accordance with the rules in the 1994 Harbour Act.

The 2007 amendment Act

By the present notification, the Icelandic authorities inform the
Authority of Act No 28/2007, amending the 2003 Harbour
Act, and in particular Article 26(3), subparagraph 3 thereof.
According to that Article, as now amended, ship lifts can now
also receive damage compensation from the Harbour Improve-
ment Fund. The wording ‘eða tjón á upptökumannvirkjum’ is added
after the reference to Article 24. As explained by the Icelandic
authorities, ‘upptökumannvirki’ includes dry docks, ship lifts and
ship hoists.

According to information provided by the Icelandic authorities,
the ship lifts are to be used mainly for ship repair and conver-
sion works, not for the construction of ships.

There are currently 15 ship lifts spread around the country,
12 of which are owned by municipalities. The ship lift
ownership does not imply that the concrete repair works are
also carried out by the harbours. Normally, the repair works on
the ships are carried out by a company which pays the harbour
for the use of the ship lift.

2.2. The objective of the measures

The above-mentioned amendment to Article 26 of the Harbour
Act was not in the bill as originally submitted to Alþingi but
was added by the Transport Committee. In the opinion of the
Committee, it was considered logical that damage to ship lifts
could be compensated on the same basis as other harbour
constructions that had benefited from State contributions by
way of damage compensation. As stated in a translation
submitted by the Icelandic authorities on the Committee bill,
‘the authorisation only applies to damage compensation to
shipyard facilities (1) which were constructed with State aid’. The
Committee further emphasised that the provision only covered
damage to facilities owned by public bodies. The amount of the
compensation was to be limited to the reconstruction value.
Consequently, it would not be permissible to grant compensa-
tion to build a lift with more capacity than that of the damaged
facility (2).

As indicated by the complainant and confirmed by the Icelandic
authorities, the clause is no longer limited to compensation for
damage caused by natural disasters or other special occurrences.

2.3. National legal basis for the measure/recipients of the
support

The national legal basis for the measure is Article 26(3), subpa-
ragraph 3, of the Harbour Act, as amended by Article 7 of Act
No 28/2007, which entered into force on 29 March 2007. That
provision covers damage compensation for ship lifts, dry docks
and ship hoists in addition to what was already covered. Iceland
has not indicated how many ship lifts, etc. could potentially
receive support under that provision. But as can be seen from
above, currently there are 15 ship lifts in the country, 12 of
which are owned by municipalities.

2.4. Budget and duration

The Icelandic authorities stated that Parliament decided to
increase the funding of the Harbour Improvement Fund for the
year 2008 by ISK 200 million.

3. Comments by the Icelandic authorities

The Icelandic authorities only notify the amendment for legal
certainty as they consider the measure not to constitute State
aid within the meaning of Article 61(1) of the EEA Agreement.
According to the notification form, the Icelandic authorities do
not consider that the measure confers any advantages on the aid
recipient(s) or distorts competition or affects trade between the
Contracting Parties.

II. ASSESSMENT

1. The presence of State aid

State aid within the meaning of Article 61(1) of the
EEA Agreement

Article 61(1) of the EEA Agreement reads as follows:

‘Save as otherwise provided in this Agreement, any aid granted by
EC Member States, EFTA States or through State resources in any
form whatsoever which distorts or threatens to distort competition
by favouring certain undertakings or the production of certain
goods shall, in so far as it affects trade between Contracting
Parties, be incompatible with the functioning of this Agreement.’

The criteria will be assessed below, first in relation to the noti-
fied amendments to the Harbour Act and second in relation to
the 2003 Harbour Act, which was never notified to the Autho-
rity.

1.1. The notified amendments made to the Harbour Act in
2007

1.1.1. Presence of State resources

The aid measure must be granted by the State or through State
resources. The damage compensation for ship lifts in
Article 26(3) subparagraph 3 of the Harbour Act, as amended
by Act No 28/2007, is granted by the Harbour Improvement
Fund, which for that purpose received a budgetary allocation of
ISK 200 million from the Treasury. The budgetary allocation
constitutes State resources.
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(1) To be understood as ship lifts and hoists.
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This classification as State resources is not altered by the fact
that the money is channelled through the Harbour Improvement
Fund.

Article 26(1) of the Harbour Act states that the Harbour Impro-
vement Fund is owned by the State and that the Harbour
Council (hafnaráð) acts as its board of directors on behalf of the
Minister of Transport. The Harbour Council is appointed by the
Minister of Transport pursuant to Article 4 of Act No 7/1996
on the Maritime Agency (lög um Siglingastofnun Íslands). Accor-
dingly, the Harbour Improvement Fund is a public law body.
Part of the financing of the Fund comes directly from the State
budget as decided by Parliament. According to Article 26(3) the
Harbour Council disposes of the income of the Fund, following
recommendations from the Maritime Agency and subject to the
approval of the Minister of Transport, as further laid down in
subparagraphs 1 to 3. The Maritime Agency is responsible for
the administration of the Fund according to paragraph 4 of that
Article. The Harbour Improvement Fund carries out public tasks
as laid down in the Harbour Act. The Authority therefore takes
the preliminary view that support granted by the Harbour
Improvement Fund is imputable to the State (1) and constitutes
State resources within the meaning of Article 61(1) of the EEA
Agreement.

1.1.2. Favouring certain undertakings or the production of certain
goods

The Authority considers the ownership of a ship lift which is
rented out for ship repairs by a publicly owned harbour to
constitute an economic activity and therefore that the municipal
owners act as undertakings within the meaning of Article 61(1)
of the EEA Agreement.

Further, the aid measure must confer on the recipients advan-
tages that relieve them of charges that are normally borne from
their budget. Such advantages exist as the owners of ship lifts,
etc. can receive State support for repair of damage to facilities.
Normally such costs would have to be borne by the ship lift
owners from their own budget. The aid measure must be selec-
tive in that it favours ‘certain undertakings or the production of
certain goods’. The measure is selective as it applies only to
undertakings owning ship lifts, etc. falling within the definition
of Article 26(3) subparagraph 3 of the Act. In this regard it
cannot be argued that no selectivity exists because the owners
of other harbour constructions are likewise entitled to receive
State support under Article 26(3) subparagraph 3 of the Act.
Even if the circle of beneficiaries is wider than owners of ship
lifts, the advantages are only conferred to a certain, limited,
group of undertakings, as will be demonstrated below.

Firstly, the damage compensation in Article 26(3) subpara-
graph 3 is limited to those projects which were constructed with
State aid as outlined in the opinion of the Committee as referred
to above (Section I-2.2). Hence, the provision on the damage
compensation does not apply to all undertakings owning
harbour constructions.

Secondly, an advantage also exists with regard to undertakings
in other sectors which have to cover damages to their produc-
tion facilities from their own budget. In this regard it is irrele-
vant that the support is only granted to compensate for the
damage caused, without leading to a modernisation or an
increase in capacity. Since owners of harbour facilities not
having received State support before or in other sectors would
not receive any damage compensation, the recipients of the
support measure are in a better position with regard to repair
than those undertakings having to finance the repair work from
their own budget.

The Authority takes the preliminary view that support for ship
lifts does not qualify as general infrastructure, the financing of
which would not constitute State aid within the meaning of
Article 61(1) of the EEA Agreement. As stated in the
Commission's Communication on Reinforcing the Quality in
Sea Ports (2), shipyards are considered as user-specific infrastruc-
ture and not as a general infrastructure measure. In the
Authority's view the same applies to ship lifts used by or rented
out by shipyards and harbours for repair work, which is
normally a commercial activity and therefore benefits specific
undertakings.

1.1.3. Distortion of competition and effect on trade between Contrac-
ting Parties

For a measure to qualify as aid it must distort competition and
affect trade between the Contracting Parties. Ship lifts, ship
hoists and dry docks as ship repair facilities are in international
competition. In addition, the market for port services has been
gradually opened to competition (3). The Commission pointed
out in its LeaderSHIP 2015 programme that commercial ship-
building and ship repair operate in a truly global market with
exposure to world-wide competition (4). As the measure will
strengthen the recipients' position in relation to other competi-
tors within the area of the EEA, the damage compensation
distorts or threatens to distort competition and affects trade
between the Contracting Parties.

1.2. The 2003 Harbour Act

In 2003, Act No 61/2003 replaced Act No 23/1994. In the
new Harbour Act, the provisions on State funding of harbour
constructions were changed. As outlined above, the current
provisions provide for two distinct measures, namely payments
by the Treasury in relation to certain harbour constructions
(Article 24) and damage compensation granted by the Harbour
Improvement Fund (Article 26 of the Act) for facilities covered
by Article 24(2)(a) and (b) of the Act.
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1.2.1. Presence of State resources

Support directly from the Treasury, as referred to in Article 24
of the 2003 Harbour Act, constitutes budgetary allocations
which qualify as State resources within the meaning of
Article 61(1) of the EEA Agreement.

As outlined above, the support by the Harbour Improvement
Fund for damage compensation to harbour constructions consti-
tutes State resources (see above, Section II-1.1.1 of this Deci-
sion).

1.2.2. Favouring certain undertakings or the production of certain
goods

While an advantage is conferred on the recipients by relieving
them of costs which they would otherwise have to bear, it needs
to be examined whether all the support measures under the Act
are selective.

This would not be the case, if certain of the support measures
can be classified as financing general infrastructure. Investments
in such infrastructure are normally general measures, being
expenditure incurred by the State in the framework of its
responsibilities for planning and developing a transport system
in the interest of the general public, provided the infrastructure
is de jure and de facto open to all users. According to the Port
Communication, public (general) infrastructure is characterised
as being open to all users on a non-discriminatory basis.
General infrastructure includes maritime access and mainte-
nance, covering dikes, breakwater, locks and other high water
protection measures, navigable channels, dredging and ice brea-
king navigation aid, lights, buoys, beacons, floating pontoon
ramps in tidal areas, etc. Further, it includes public land tran-
sport facilities within the port area, short connecting links to
the national transport networks or TENs and infrastructure up
to the terminal site (1).

Article 24(2)(a), (b) and (c) of the 2003 Harbour Act are limited
to the support of breakwater constructions, marking of
approach channels, depth, protective installations and dredging.
In line with the above examples given in the Communication,
the Authority considers these measures to be general infrastruc-
ture which do not confer an advantage on the harbours, but are
open to all users.

The use of pi lot vesse ls in Ar t ic le 24(2) (a ) of the
2003 Harbour Act

The Authority, however, questions whether the use of pilot
vessels in places where conditions require safety equipment, see
Article 24(2)(a) of the Harbour Act, can be considered as infra-
structure and will investigate that further during the formal in-
vestigation procedure. As the Port Communication cited above
states ‘public support to investments in mobile assets and operational
services, e.g. those of individual port service providers, generally favour
certain undertakings and it is difficult to foresee a situation where this
is not the case’ (2). On the basis of the information available to it,
the Authority cannot exclude that pilot vessels do not qualify as
general infrastructure.

Suppor t for quay insta l la t ions in Ar t ic le 24(2) (b )
and (c ) of the 2003 Harbour Act

On the basis of the information available to it, the Authority
cannot judge whether support to quay installations qualifies as
State aid or concerns a general infrastructure measure. In this
regard, reference is made to Section 3.3 of the Port Communica-
tion which states that no general conclusions can be drawn for
quay walls. The Icelandic authorities are requested to provide
more information in this regard.

The damage compensat ion clause in Ar t ic le 26(3)
subparagraph 3 of the 2003 Harbour Act

The Authority considers that the damage compensation
provided for in Article 26(3) subparagraph 3 of the Harbour
Act is a measure conferring an advantage on the recipient, as
normally such damage would have to be made good using funds
from the undertaking's own budget.

However, as far as the damage compensation clause, which
refers to Article 24(2)(a) and (b) of the Act, concerns infrastruc-
ture projects, it does not constitute State aid within the meaning
of Article 61(1) of the EEA Agreement. Where projects
mentioned in Article 24(2)(a) and (b) might be considered as
selective measures, the damage compensation clause would also
be judged as selective in this regard. Based on the above consi-
derations, it would appear that only damage compensation in
respect of pilot vessels and quay installations may be caught.

1.2.3. Distortion of competition and effect on trade between Contrac-
ting Parties

The support strengthens the position of the recipients in rela-
tion to other EEA competitors, who compete with them on an
international market. The support under the 2003 Harbour Act
therefore distorts or threatens to distort competition and affects
trade between the Contracting Parties.

1.3. Conclusion

The Authority takes the preliminary view that the notified
amendments made to the Harbour Act in 2007 to include ship
lifts in the damage compensation clause in Article 26(3) subpa-
ragraph 3 of the Act constitutes State aid within the meaning of
Article 61(1) of the EEA Agreement.

Under the 2003 Harbour Act, the support for breakwater
constructions, dredging, the marking of approach channels,
depth, and protective installations do not constitute State aid
within the meaning of Article 61(1) of the EEA Agreement.

On the basis of the information available to it, support for the
use of pilot vessels referred to in Article 24(2)(a) and support
for quay installations provided for in Article 24(2)(b) and (c)
would appear not to fall clearly into the category of general
infrastructure and must therefore be regarded as State aid within
the meaning of Article 61(1) of the EEA Agreement.

The damage compensation clause in Article 26(3) subpara-
graph 3 constitute State aid within the meaning of Article 61(1)
of the EEA Agreement, in so far as it applies to projects which
do not qualify as general infrastructure.
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2. Procedural requirements

Pursuant to Article 1(3) of Part I of Protocol 3 to the Surveil-
lance and Court Agreement, ‘the EFTA Surveillance Authority shall
be informed, in sufficient time to enable it to submit its comments, of
any plans to grant or alter aid. […]. The State concerned shall not
put its proposed measures into effect until the procedure has resulted in
a final decision’.

Where the final decision of the Authority is negative, i.e. the aid
is found to be incompatible with the functioning of the EEA
Agreement, any aid paid out in breach of the standstill obliga-
tion in Article 1(3) of Part I of Protocol 3 to the Surveillance
and Court Agreement will be subject to a recovery order by the
Authority.

2.1. Act No 28/2007 amending the Harbour Act

The amendment to the Harbour Act is already law as Act
No 28/2007 entered into force on 29 March 2007, thereby
enabling the Harbour Improvement Fund to use State funds for
damage compensation in favour of ship lifts. The Authority
therefore concludes that in relation to this measure the standstill
obligation has not been respected. The measure is consequently
to be regarded as unlawful aid within the meaning of Article 1(f)
of Part I of Protocol 3 to the Surveillance and Court Agreement
and any aid paid out under that provision could be subject to
recovery.

2.2. The 2003 Harbour Act

The 2003 Harbour Act has not been notified to the Authority.
The 1994 Harbour Act, which that Act replaced, was the subject
of an appropriate measures proposal by the Authority in its
Decision No 51/97/COL and was authorised on the condition
that individual projects would be notified. It will now have to
be assessed whether the amendments in the 2003 Harbour Act,
in so far as they constitute State aid within the meaning of
Article 61(1) of the EEA Agreement, must be treated as new aid
within the meaning of Article 1(c) of Part II of Protocol 3 to the
Surveillance and Court Agreement.

In this respect, the support for the use of pilot vessels and for
quay installations, together with the damage compensation for
those facilities, must be examined.

According to Article 4 of the Authority's Decision
No 195/04/COL, a purely formal or administrative change does
not affect the status of existing aid. However, a tightening of the
criteria for the application of an authorised aid scheme,
a reduction in aid intensity or a reduction of eligible expenses,
qualify as new aid (Article 4(2)(c)). In its ruling in Namur-Les
Assurances, the Court of Justice held that ‘[…] the emergence of
new aid or the alteration of existing aid cannot be assessed according
to the scale of the aid or, in particular, its amount in financial terms
at any moment in the life of the undertaking if the aid is provided
under earlier statutory provisions which remain unaltered. Whether aid
may be classified as new aid or as alteration of existing aid must be
determined by reference to the provisions providing for it’ (1).

The use of pilot vessels referred to in Article 24(2)(a) of the 2003
Harbour Act

Article 24(2)(a) of the 2003 Harbour Act introduces a new
support category, namely support for pilot vessels in places
where conditions in and near the harbour require such safety
equipment. The introduction of a new aid category constitutes
new aid within the meaning of Article 1(c) of Part II of
Protocol 3 to the Surveillance and Court Agreement. The
Authority therefore concludes that in relation to this measure
the standstill obligation has not been respected. The measure is
consequently to be regarded as unlawful aid within the meaning
of Article 1(f) of Part I of Protocol 3 to the Surveillance and
Court Agreement and any aid paid out under that provision
would be subject to recovery.

Quay installations referred to in Article 24(2)(b) and (c) of the 2003
Harbour Act

The support for quay installations was already contained in the
1994 Harbour Act (Article 19(1), number 2, provided for the
support of wharfs, piers and berths. The support for quays and
quay installations in Article 24(2)(b) and (c) of the 2003
Harbour Act is now limited to projects of a certain dimension
and within certain defined regions. This indicates that the
possibilities for granting aid have been reduced. However, as can
be seen from Article 4 of the Authority's Decision
No 195/04/COL, a tightening of aid criteria is to be considered
as new aid. The Authority therefore concludes that in relation to
this measure the standstill obligation has not been respected.
The measure is consequently to be regarded as unlawful aid
within the meaning of Article 1(f) of Part I of Protocol 3 to the
Surveillance and Court Agreement and any aid paid out under
that provision would be subject to recovery.

Damage compensation under Article 26(3), subparagraph 3, of the
2003 Harbour Act

The Authority notes that the damage compensation in the 2003
Harbour Act differs from the damage clauses in the 1984 and
1994 Acts in so far as it is no longer limited to support for
damages caused by acts of God or natural catastrophes. With
respect to this change, the Icelandic authorities have confirmed
that, indeed, it was not the intention of the legislator to limit
damage compensation to natural disasters or exceptional occur-
rences. The Authority finds that the extension of the damage
compensation clause to cover a broader range of circumstances
constitutes new aid within the meaning of Article 1(c) of Part II
of Protocol 3 to the Surveillance and Court Agreement. The
Authority therefore concludes that in relation to this measure
the standstill obligation has not been respected. The measure is
consequently to be regarded as unlawful aid within the meaning
of Article 1(f) of Part I of Protocol 3 to the Surveillance and
Court Agreement and any aid paid out under that provision
would be subject to recovery.

3. Compatibility of the aid

3.1. Act No 28/2007 amending the Harbour Act

Support measures caught by Article 61(1) of the EEA Agree-
ment are generally incompatible with the functioning of the
EEA Agreement, unless they qualify for a derogation under
Article 61(2) or (3) of the EEA Agreement.
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The derogation in Article 61(2) of the EEA Agreement is not
applicable to the aid in question, which is not designed to
achieve any of the aims listed in this provision. The Authority
notes, in particular, that the damage compensation to ship lifts
provided for in Article 26(3), subparagraph 3, of the 2007
Harbour Act is no longer limited to natural disaster or
exceptional occurrence. It therefore cannot be based on
Article 61(2)(b) of the EEA Agreement.

The aid is not given to promote the execution of an important
project of common European interest or to remedy a serious
disturbance in the economy of Iceland, therefore Article 61(3)(b)
of the EEA Agreement does not apply.

The aid in question is not linked to any investment, but
compensates recipients for a given damage. It reduces the costs
which companies would normally have to bear in the course of
pursuing their day-to-day business activities and is consequently
to be classified as operating aid. Operating aid is normally not
considered suitable to facilitate the development of certain
economic activities or of certain regions as provided for in
Article 61(3)(c) of the EEA Agreement, unless it is specifically
envisaged by the Authority's Guidelines, which is not the case
here.

An application of the Regional Aid Guidelines in this regard
does not appear possible. It would appear that the notified
measure falls to be assessed under the Authority's Guidelines on
Shipbuilding which, as a lex specialis, preclude the application of
the regional aid chapter of the Guidelines (1). The Shipbuilding
Guidelines cover aid to ‘any shipyard, related entity, ship owner and
third party, which is granted, whether directly or indirectly, for building,
repair or conversion of ships’. As can be seen from the
Commission's case practice, aid for the construction or exten-
sion of ship lifts is considered to be a measure falling under the
Shipbuilding Guidelines (2). According to point 26 of the Guide-
lines investment aid — not operating aid — can only be granted
if it is linked to upgrading or modernising existing yards with
a view to improving productivity and is limited to 22,5 % or
12,5 % aid intensity thresholds. The Icelandic authorities expli-
citly state, in any event, that no modernisation is allowed. They
also aim for higher aid intensities than the specified thresholds.

Only if the Shipbuilding Guidelines do not apply, can the
possibility of support under the Authority's Regional Aid
Guidelines be assessed. The aid qualifies as operating aid (3),
which would have to be assessed under Section 5 of the
Guidelines. Such aid must normally be temporary and reduced
over time (Section 5(68) of the Regional Aid Guidelines), or
granted for least populated regions (Section 5(69) of the
Regional Aid Guidelines) or granted for offsetting additional

transport costs (Section 5(70) of the Regional Aid Guidelines).
On the basis of the information available, the Authority cannot
see that envisaged support for damage compensation for ship
lifts is limited in that respect.

Given that on the basis of the available information, one or the
other of these chapters applies to the measures under examina-
tion, a direct application of Article 61(3)(c) of the EEA Agree-
ment is precluded.

The Icelandic authorities do not argue that the harbour services
constitute a public service under Article 59(2) of the EEA Agree-
ment.

Even if the aid could be authorised under the EEA State aid
provisions, the Authority still is in doubt of the compatibility of
the measures with the functioning of the EEA Agreement. The
damage compensation is only granted to publicly owned
harbours. The Icelandic authorities state that the Harbour Act
allows for different operating forms of harbours and therefore
different rules apply to the different harbour types. This was
one of the primary purposes of the 2003 Harbour Act and the
Icelandic authorities do not consider this distinction to be
incompatible with the State aid provisions. The Authority has
doubts as to how such a difference in treatment between
publicly and privately owned harbours can be justified.

On the basis of the foregoing considerations, the Authority has
doubts as to whether the amendments to the Harbour Act made
in 2007 can be regarded as compatible with the functioning of
the EEA Agreement.

3.2. The 2003 Harbour Act

During the formal investigation procedure, the Authority will
investigate whether the newly introduced support for pilot
vessels and for quay installations can, to the extent that it is
found to constitute aid, be justified under Article 61(3)(c) of the
EEA Agreement.

Pilot vessels

The support for pilot vessels would qualify as operating aid, falls
to be assessed under Section 5 of the Authority's Regional Aid
Guidelines. As noted above, such aid would normally be tempo-
rary and reduced over time (Section 5(68) of the Regional Aid
Guidelines), or granted for least populated regions (Section 5(69)
of the Regional Aid Guidelines) or granted for offsetting addi-
tional transport costs (Section 5(70) of the Regional Aid Guide-
lines). On the basis of the information available, the support for
pilot vessels provided for Article 26(3), subparagraph 3, of the
Harbour Act would not appear to be limited in this way.
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(1) See the Authority's State Aid Guidelines on national regional aid
2007-2013, point 2(8), fn. 8.

(2) State aid N 554/06 — Germany, Rolandswerft which concerned the
adaptation of a ship lift to lift heavier ships and State aid C-6/06 —
Germany, Volkswerft Stralsund (OJ L 151, 13.6.2007, p. 33) also for
the extension of a ship lift.

(3) See the definition of investment aid in Section 4.1.1 of the Regional
Aid Guidelines which limit investment aid to initial investment projects,
i.e. the setting up or extension of a new establishment, diversification of
output of the establishment into new, additional products and
a fundamental change in the overall production process. Replacement
investment is excluded from that concept, but might qualify as opera-
ting aid, see Section 4.1.1(26), last paragraph of the Regional Aid
Guidelines.



The Authority will also examine any possibilities to justify this
aid granted for safety purposes by virtue of a direct application
of Article 61(3)(c) of the EEA Agreement. In this respect, the
Icelandic authorities are invited to provide information as to the
incentive effect, necessity and proportionality of the support.

Quay installations

The Authority does not exclude that these support measures are
not related to ship building, repair and conversion and therefore
might not fall under the Shipbuilding Guidelines. However,
more information is required in this respect. Again, the aid
intensity thresholds laid down in those Guidelines would have
to be observed and aid would only be allowed if it can be quali-
fied as investment upgrading or modernisation of existing yards
with a view of improving the productivity of existing facilities.

In the event that the Shipbuilding Guidelines do not apply, the
measures will be examined under other Guidelines, in particular
the Authority's Regional Aid Guidelines in the version applicable
at each point in time (1).

The Authority doubts whether the support for quay installations
can be justified under the Regional Aid Guidelines 1999 or
2007-2013 which in both cases provide for lower aid intensities
than those foreseen in the Harbour Act.

Damage compensation

The damage compensation provided for in Article 26(3) subpa-
ragraph 3 of the 2003 Harbour Act would not be able to be
justified under Article 61(2) as it is no longer limited to natural
disaster compensation.

It would therefore have to be assessed under Article 61(3)(c) of
the EEA Agreement, in conjunction with the Shipbuilding
Guidelines, as far as it concerns measures which fall under the
scope of these Guidelines. Again, only if the Shipbuilding Guide-
lines do not apply, can the support be assessed under the
Regional Aid Guidelines. As stated before, the criteria for gran-
ting operating aid, as set out in Section 5 thereof (see argumen-
tation above), need to be fulfilled.

Finally, it should be noted that all of the above measures are
only granted to publicly owned harbours. The Authority does
not see any justification for such a differentiation (see above,
Section II-3.1 of this Decision).

With reference to the above assessment, the Authority conse-
quently has doubts as to whether the 2003 Harbour Act can be
regarded as compatible with the functioning of the EEA Agree-
ment.

The Authority is therefore in doubt as to whether these
measures are compatible with the functioning of the EEA Agree-
ment.

4. Conclusion

Based on the information submitted by the Icelandic authorities,
the Authority cannot exclude the possibility that the 2007
amendments to the Harbour Act and certain aspects of the
2003 Harbour Act constitute aid within the meaning of
Article 61(1) of the EEA Agreement.

Furthermore, the Authority has doubts that these measures can
be regarded as complying with Article 61(2)(b) or 61(3)(c) of
the EEA Agreement, possibly in combination with the require-
ments laid down in the Shipbuilding Guidelines or the Regional
Aid Guidelines or by way of direct application. The Authority
thus doubts that the above measures are compatible with the
functioning of the EEA Agreement.

Consequently, and in accordance Article 4(4) of Part II of
Protocol 3 to the Surveillance and Court Agreement, the Autho-
rity is obliged to open the procedure provided for in Article 1
(2) of Part I of Protocol 3 of the Surveillance and Court Agree-
ment. The decision to open proceedings is without prejudice to
the final decision of the Authority, which may conclude that the
measures in question do not constitute aid or are compatible
with the functioning of the EEA Agreement.

The Authority notes that were the measures to be identified as
new aid within the meaning of Article 1(c) in Part II to
Protocol 3 of the Surveillance and Court Agreement, any breach
of the standstill operation leads to the classification of the aid as
unlawful within the meaning of Article 1(f) of Part II of
Protocol 3 to the Surveillance and Court Agreement. Unlawful
aid which is not compatible with the EEA State aid provisions is
subject to recovery.

In light of the foregoing considerations, the Authority, acting
under the procedure laid down in Article 1(2) of Part I of
Protocol 3 to the Surveillance and Court Agreement, invites the
Icelandic authorities to submit their comments on this Decision
within one month of the date of receipt thereof.

In light of the foregoing considerations, the Authority invites
the Icelandic authorities within one month of receipt of this
decision, to provide all documents, information and data needed
for assessment of the compatibility of the above measures,

HAS ADOPTED THIS DECISION:

Article 1

The EFTA Surveillance Authority finds that as far as
breakwater constructions, marking of approach channels, depth,
protective installations and dredging are concerned, no State aid
is involved as regards support for these projects under
Article 24(2)(a), (b) and (c) of the 2003 Harbour Act. The
damage compensation clause in 26(3), subparagraph 3, of the
2003 Harbour Act therefore does not involve any State aid
within the meaning of Article 61(1) of the EEA Agreement, in
so far as it relates to these projects.
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(1) Section 8(90) of the National Regional Aid Guidelines 2007-2013,
published on the Authority's webpage, state that regional aid awarded
or to be granted before 2007 will be assessed in accordance with the
1999 Guidelines on national regional aid. The 1999 Guidelines on
Regional Aid can be found in OJ L 111, 29.4.1999, p. 46.



Article 2

The EFTA Surveillance Authority has decided to open the formal
investigation procedure provided for in Article 1(2) of Part I of
Protocol 3 to the Surveillance and Court Agreement against
Iceland regarding the 2007 amendments to the Harbour Act
and certain aspects of the 2003 Harbour Act, namely in relation
to support for pilot vessels and quay installations.

Article 3

The Icelandic authorities are invited, pursuant to Article 6(1) of
Part II of Protocol 3 to the Surveillance and Court Agreement,
to submit their comments on the opening of the formal inves-
tigation procedure within one month from the notification of
this Decision.

Article 4

The Icelandic authorities are invited to provide within one
month from notification of this Decision, all documents, infor-

mation and data needed for assessment of the compatibility of
the aid measure.

Article 5

This Decision is addressed to the Republic of Iceland.

Article 6

Only the English version is authentic.

Done at Brussels, 12 December 2007.

For the EFTA Surveillance Authority

Per SANDERUD

President

Kristján Andri STEFÁNSSON

College Member
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Výzva k předložení připomínek podle čl. 1 odst. 2 části I protokolu 3 Dohody mezi státy ESVO
o zřízení Kontrolního úřadu a Soudního dvora ke státní podpoře ve věci norského režimu, který
podporuje vytápění z alternativních, obnovitelných zdrojů a opatření na úspory energie

v domácnostech

(2008/C 96/04)

Rozhodnutím č. 716/07/KOL ze dne 19. prosince 2007, které je v závazném znění uvedeno za tímto
shrnutím, zahájil Kontrolní úřad ESVO řízení podle čl. 1 odst. 2 části I Protokolu 3 Dohody mezi státy
ESVO o zřízení Kontrolního úřadu a Soudního dvora („Dohoda o Kontrolním úřadu a Soudním dvoru“).
Norským orgánům byla pro informaci zaslána kopie tohoto rozhodnutí.

Kontrolní úřad ESVO tímto vyzývá státy ESVO, členské státy EU a zúčastněné strany, aby předložily připo-
mínky týkající se tohoto opatření do jednoho měsíce od zveřejnění tohoto oznámení na adresu Kontrolního
úřadu ESVO:

EFTA Surveillance Authority
Registry
Rue Belliard 35
B-1040 Brussels

Připomínky budou předány norským orgánům. Zúčastněné strany podávající připomínky mohou písemně
a s uvedením důvodů požádat o zachování důvěrnosti ohledně své totožnosti.

SHRNUTÍ

POSTUP

Sdružení výrobců tepla Varmeprodusentenes Forening podalo dopisem ze dne 13. října 2006 stížnost na
Norské království (ministerstvo ropy a energetiky) kvůli norskému režimu, který podporuje vytápění
z alternativních nebo obnovitelných zdrojů a opatření na úspory energie v domácnostech.

Dopisem ze dne 19. října 2006 zaslalo sdružení Varmeprodusentenes Forening další informace.

Dopisem ze dne 9. listopadu 2006 předal Kontrolní úřad stížnost norským orgánům a požádal je
o vyjádření. Norské orgány odpověděly dopisem ze dne 15. ledna 2007.

Sdružení Varmesprodusentenes Forening se k odpovědi norských orgánů vyjádřilo v dopise ze dne 21. února
2007. Dne 2. května 2007 pak zaslalo dodatečné informace, které obsahovaly zprávu konzultanta (ECON)
a dopis.

Dne 14. listopadu 2007 byly elektronickou poštou norským orgánům zaslány dodatečné informace, které
předložil stěžovatel. Norské orgány k těmto dodatečným informacím stěžovatele nevyjádřily žádné připo-
mínky.

POSOUZENÍ OPATŘENÍ

Norské orgány zavedly v roce 2006 režim podpor opatření na topení z alternativních a obnovitelných
zdrojů a úspory energie v domácnostech a vyčlenily na něj ze státního rozpočtu na rok 2006 46 milionů
NOK. Při poslední úpravě státního rozpočtu na rok 2006 byl rozpočet na režim podpor navýšen
o 25 milionů NOK. Režim stále funguje a spravuje ho veřejná společnost Enova SF.
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Do režimu spadají následující technologie: kamna na pelety, kotle na pelety, tepelná čerpadla pro systémy
teplovodního vytápění a elektronické kontrolní systémy pro systémy elektrického topení. Režim podpory je
zaměřen na domácnosti (konečné spotřebitele), které mohou požádat o úhradu maximálně 20 % svých dolo-
žených a způsobilých nákladů až do výše 4 000 NOK v případě kamen na pelety a elektronických kontrol-
ních systémů a 10 000 NOK v případě tepelných čerpadel a kotlů na pelety. Cílem režimu je motivovat
domácnosti k investicím do nových technologií vytápění, které jsou šetrnější k životnímu prostředí a které
upraví nebo nahradí systémy přímého elektrického topení používané v současné době, čímž se sníží
spotřeba elektrické energie v domácnostech. Do režimu nejsou zahrnuty jiné technologie/metody vytápění,
které jsou také šetrné k životnímu prostředí, např. kamna na dřevo.

Tím, že norské orgány udělují domácnostem, které nakupují určité technologie vytápění, kompenzace/
dotace, mohou stimulovat prodej těchto produktů, protože spotřebitele motivují k jejich nákupu. Výrobci
a dovozci technologií, na které se režim vztahuje, tak mohou zvýšit své tržby, aniž by snížili ceny, za něž
své produkty prodávají. Výrobci a dovozci těchto technologií tak mohou díky dotaci udělené konečnému
spotřebiteli získat nepřímou ekonomickou výhodu.

Kontrolní úřad zastává předběžný názor, že výše uvedená opatření mohou představovat státní podporu
ve smyslu čl. 61 odst. 1 Dohody o EHP.

Kontrolní úřad kromě toho pochybuje, zda se na dané opatření vztahuje kapitola o výzkumu, vývoji
a inovaci nebo kapitola o ochraně životního prostředí pokynů kontrolního úřadu pro státní podporu, viz
čl. 61 odst. 3 Dohody o EHP.

Vzhledem k tomu, že by z podpory mohli mít prospěch výrobci a dovozci určitého typu technologií
šetrných k životnímu prostředí, zdá se, že podpora možná nespadá do působnosti kapitoly pokynů
o podpoře na ochranu životního prostředí oddílu B bodu 7.

Dále není jasné, zda technologie podporované režimem spadají do jedné z kategorií výzkumu vyjmenova-
ných v kapitole o výzkumu, vývoji a inovaci pokynů oddílu 5.1.1 bodu 71 (základní výzkum, průmyslová
inovace nebo experimentální vývoj).

ZÁVĚR

S ohledem na výše uvedené pochybnosti se kontrolní úřad rozhodl zahájit formální vyšetřovací řízení podle
čl. 1 odst. 2 části I protokolu 3 Dohody o Kontrolním úřadu a Soudním dvoru. Zúčastněné strany mohou
předložit své připomínky do jednoho měsíce ode dne zveřejnění tohoto rozhodnutí v Úředním věstníku
Evropské unie.
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EFTA SURVEILLANCE AUTHORITY DECISION

No 716/07/COL

of 19 December 2007

to initiate the procedure provided for in Article 1(2) of Part I of Protocol 3 to the Surveillance and
Court Agreement with regard to the Norwegian scheme on support for alternative, renewable

heating and electricity savings in private households

(Norway)

THE EFTA SURVEILLANCE AUTHORITY (1),

Having regard to the Agreement on the European Economic
Area (2), in particular to Articles 61 to 63 and Protocol 26
thereof,

Having regard to the Agreement between the EFTA States on
the Establishment of a Surveillance Authority and a Court of
Justice (3), in particular to Article 24 thereof,

Having regard to Article 1(2) of Part I and Articles 4(4) and 6
of Part II of Protocol 3 to the Surveillance and Court Agree-
ment,

Having regard to the Authority's Guidelines (4) on the applica-
tion and interpretation of Articles 61 and 62 of the EEA Agree-
ment, in particular the chapters on aid for environmental
protection and aid for research and development and innova-
tion,

Whereas:

I. FACTS

1. Procedure

By letter dated 13 October 2006, Varmeprodusentenes Fore-
ning (5) (the Association of heat producers) filed a complaint
against The Kingdom of Norway (Ministry of Petroleum and
Energy). The letter was received and registered by the Authority
on 16 October 2006 (Event No 393383). Supplementary infor-
mation was submitted by letter from the Complainant dated 19
October 2006. The letter was received and registered by the
Authority on 26 October 2006 (Event No 395451).

By letter dated 9 November 2006, the Authority forwarded the
complaint to the Norwegian authorities for comments. The
Norwegian authorities responded by letter, dated 15 January
2007, enclosed in a letter from the Norwegian Mission to the
European Union, dated 17 January 2007, both received and
registered by the Authority on 17 January 2007 (Event
No 406849).

By a letter dated 21 February 2007, the Complainant
commented on the letter supplied by the Norwegian authorities.
The letter was received and registered by the Authority on
23 February 2007 (Event No 411186). Supplementary informa-
tion which included a report from ECON and a letter was
submitted by the Complainant dated 2 May 2007. The letter
and the report were received and registered by the Authority on
3 May 2007 (Event No 419979 and Event No 419977).

By email dated 14 November 2007, the supplementary informa-
tion submitted by the Complainant was forwarded to the
Norwegian authorities. The Norwegian authorities have not
presented any comments as regards the Complainant's supple-
mentary information.

2. Description of the contested measures

2.1. Aid for alternative and renewable heating systems in private
households

The alleged State aid concerns the implementation of an aid
scheme for alternative, renewable heating and electricity saving
measures in private households.

The scheme covers the following technologies: pellets stoves,
pellets boilers, heat pumps in waterborne heating systems and
electronic control systems for electric heating systems.

Wood-burning stoves are not covered by the aid scheme. Accor-
ding to the Norwegian authorities, wood-burning stoves are
environmentally friendly heating systems. They are, however,
not covered by the scheme because they do not have the ability
to run continuously and thus reduce the consumption of electri-
city for heating to the same extent as the technologies entitled
to support (6).

A further specification of the criteria under which the products
in question will be eligible for aid is given on Enova SF's
website (7). Enova SF is a public company owned by the Ministry
of Petroleum and Energy.
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(1) Hereinafter referred to as ‘the Authority’.
(2) Hereinafter referred to as ‘the EEA Agreement’.
(3) Hereinafter referred to as ‘the Surveillance and Court Agreement’.
(4) Guidelines on the application and interpretation of Articles 61 and 62

of the EEA Agreement and Article 1 of Protocol 3 to the Surveillance
and Court Agreement, adopted and issued by the EFTA Surveillance
Authority on 19 January 1994, published in OJ L 231, 3.9.1994, EEA
Supplement No 32, 3 September 1994. The Guidelines were last
amended on 3 May 2007, by College Decision No 154/07/COL. Herei-
nafter referred to as ‘the State Aid Guidelines’.

(5) Hereinafter referred to as ‘the Complainant’.

(6) Letter from the Norwegian Ministry of Petroleum and Energy dated
15 January 2007 (Event No 406849).

(7) http://minenergi.enova.no/sitepageview.aspx?sitePageID=1062



2.2. The objective of the scheme

The scheme is aimed at giving households an incentive to invest
in new environmentally friendly heating technologies which will
convert or replace existing direct electric heating systems, and
thus to contribute to the reduction of the use of electricity in
private households (1).

2.3. National legal basis for the scheme

The legal basis for the scheme is the State budget (2). The
scheme was proposed to the Parliament on 15 September 2006
with a budget of NOK 46 million. The scheme's budget was
later increased by NOK 25 million in the last revision of the
State budget for 2006. The aid scheme will be administered by
Enova SF.

2.4. Recipients

The scheme is targeted at private households (final consumers),
which can apply for refunding of maximum 20 % of docu-
mented and eligible costs, limited to NOK 4 000 for pellets
stoves and electronic control systems, and NOK 10 000 for heat
pumps and pellets boilers.

2.5. Possible effects of the aid scheme

The complainant alleges that the support to private households
may be regarded as constituting an indirect advantage for the
producers and/or the importers of the heating technologies
covered by the scheme. According to the complainant the
support scheme will lead to an increase in demand for these
products. Thus, the support scheme gives the producers and/or
importers the opportunity to increase sales and profits. The
complainant also alleges that the price for these products, due
to the indirect advantage, may be increased.

The scheme will, according to the complainant, due to the
reasons mentioned above, distort competition and affect trade
between the EEA States.

3. Comments by the Norwegian authorities

The Norwegian authorities, in their comments on the
complaint, have argued that the recipients of the support
scheme are private households and not undertakings within the
meaning of Article 61(1) EEA. Thus, for this reason the measure
cannot be considered to constitute State aid. To support their
view, the authorities refer to the Authority's decision of 3 May
2006, regarding the Norwegian Energy Fund, Commission Deci-
sion No 158/02 and Commission Decision No 369/05.

Furthermore, the Norwegian authorities argue that the
scheme does not distort or threaten to distort competition since
wood-burning stoves and the technologies entitled to support
cannot be regarded as substitutable products and thus not
within the same relevant product market. The Norwegian autho-
rities define the market as ‘those technologies which can replace elec-
tric heating and provide the same level of heating comfort as electric
heating during day and night, or in a more technical language, base
load heating systems’ (3). Wood-burning stoves are by the
Government classified as a supplementary heat source used in
addition to the base load source. According to the Government,
wood-burning stoves can therefore be characterised as peak-load
heating systems.

On these grounds, the Norwegian authorities argue that the aid
in question will not distort or threaten to distort competition,
since there is no direct competition between the technologies
covered by the scheme and wood-burning stoves.

II. APPRECIATION

1. The presence of State aid

1.1. State aid within the meaning of Article 61(1) EEA Agreement

Article 61(1) of the EEA Agreement reads as follows:

‘Save as otherwise provided in this Agreement, any aid granted by
EC Member States, EFTA States or through State resources in any
form whatsoever which distorts or threatens to distort competition
by favouring certain undertakings or the production of certain
goods shall, in so far as it affects trade between Contracting
Parties, be incompatible with the functioning of this Agreement.’

To be termed State aid within the meaning of Article 61(1) of
the EEA Agreement, the following four cumulative conditions
must be meet: The measure must (i) be granted by the State or
through State resources; (ii) confer a selective economic advan-
tage on the recipients; (iii) distort or threaten to distort competi-
tion; and (iv) be liable to affect trade between the Contracting
Parties to the EEA Agreement.

1.2. Presence of State resources

The support scheme is financed by the Norwegian State over
the State budget. The measures in question are therefore granted
by the State through State resources.

1.3. Selective economic advantage

For State support to constitute State aid within the meaning of
Article 61(1) it must first grant an economic advantage on the
recipients. Second, the aid measure must be selective in that it
favours ‘certain undertakings or the production of certain goods’.
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(1) St. prp. No 82 (2005-2006), press release from the Ministry of Petro-
leum and Energy of 25 August 2006 and of 14 September 2006.

(2) It is not clear from the information available to the Authority whether
the scheme is of limited duration.

(3) Letter from the Norwegian Ministry of Petroleum and Energy dated
15 January 2007 (Event No 406849) on page 5.



The first question to be analysed is therefore whether the
scheme in question confers an economic advantage on underta-
kings (1).

The direct beneficiaries of the aid scheme in question are final
consumers (Norwegian households), and not undertakings
falling within the scope of Article 61(1). However, the scheme is
aimed at promoting the sale of specific heating technologies (2).
It can therefore be asked whether the producers and/or impor-
ters of the technologies covered by the scheme benefit from an
indirect economic advantage which may fall within the scope of
Article 61(1).

It has been established through case-law and practice of the
European Commission that State aid may be granted indirectly
through a third party, even where the direct beneficiary does
not constitute an undertaking for the purposes of Article 61(1)
EEA (3). In Case C-156/98, Germany v Commission, the European
Court of Justice held that a tax relief granted to individuals for
profit made by sale of shares, provided that the profit was then
used to acquire new shares in companies seated in Berlin or the
new German Länder, constituted State aid within the meaning
of Article 87(1) EC (4). The Court of Justice found that the tax
renunciation enabled the investors to take holdings in those
undertakings on conditions that in tax terms were more advan-
tageous. Similarly, in a recent decision the Commission held that
aid granted to final consumers amounted to State aid within the
meaning of Article 87(1) EC (5). According to Article 4(1) of the
2004 Italian Finance Act, purchasers of TV decoders capable of
receiving signals transmitted using terrestrial technology were
entitled to a public grant of EUR 150. The Commission found
that the measure indirectly conferred an economic advantage
upon television broadcasters operating on digital terrestrial and
cable platforms and operators of the networks that carry the
signal.

In accordance with the case law cited above, the question is
whether the producers and/or importers of the heating techno-
logies covered by the scheme are given an indirect economic
advantage, i.e. whether the scheme has lead to an increase in
their sales and profit margins which they would not have had if
the measure had not been put into effect.

By granting private households which purchase specific heating
technologies a compensation/subsidy, the Norwegian Govern-
ment may stimulate the sale of these products by giving the
consumers an economic incentive to do so. As expressed in
St. prp. No 82 (2005-2006) Section 2 (‘Tiltak rettet mot
husholdninger’) the scheme is inter alia aimed at contributing to
the spread of mature technologies that have limited spread in
the market. The same is also expressed on the Enova website (6).

This may allow the producers and/or importers to increase their
sales without lowering the price at which they sell their
products. According to the complainant, it can also be observed
that the demand for the products in question has risen after the
scheme was put into effect.

The Authority therefore takes the preliminary view that the
producers and/or importers of the heating technologies covered
by the scheme may have obtained an economic advantage
within the meaning of Article 61(1) EEA.

The next question to be analysed is whether the measure is
selective, i.e. favours ‘certain’ undertakings or the production of
certain goods.

The scheme in question does not apply generally to all underta-
kings in Norway. It is targeted at undertakings operating in the
market for heating methods/technologies, and thus limited to
one specific economic sector. The measure is therefore selective
within the meaning of Article 61(1) EEA.

1.4. Distortion of competition and effect on trade between contracting
parties

To constitute State aid a measure must also distort or threaten
to distort competition and effect trade between the Contracting
Parties to the EEA Agreement.

The producers of the heating technologies covered by the
scheme seem to operate in an European market.

Regarding one of the products covered by the scheme, pellets
stoves, all but one producer is non-Norwegian and hence
operates in more than one EEA State. The Norwegian producer,
Bionordic, states on its homepage that ‘Bionordic AS is developing
high-efficient bioenergy products for the European market’ (7). When
State aid strengthens the position of an undertaking compared
with other undertakings competing in intra-community trade
the latter must be regarded as affected by that aid (8).

In addition to intra-EEA competition between pellets stove
producers and/or importers, there may be intra-EEA competi-
tion between pellets stove producers and/or importers and
producers of other products. The aid scheme in question
excludes from support, for example, other environmentally
friendly heating technologies, such as traditional wood-burning
stoves, even though the latter seem to fulfil similar needs
for the consumers as the technologies covered by the scheme.
Wood-burning stoves are for instance comparable to pellets
stoves when it comes to size and design.
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(1) Undertakings are for the purpose of Community competition law
defined as entities engaged in economic activity, regardless of their legal
status, see for instance the Court of Justice judgment in Case C-41/90,
Höfner, [1991] ECR I-01979 at paragraph 21.

(2) St. prp. No 82 (2005-2006) page 1.
(3) Case C-382/99,Netherlands v Commission, [2002] ECR I-5163.
(4) Case C-156/98, Germany v Commission, [2000] ECR I-6857.
(5) Commission Decision of 24 January 2007 — Only the Italian version

is authentic.
(6) http://minenergi.enova.no/sitepageview.aspx?sitePageID=1013&over-

rideArticleID=149 — ‘Støtten er en bonus til dem som går foran og viser
ansvar for egen energibruk ved å ta i bruk teknologier som er tilgjengelige, men
så langt ikke spesielt vanlige i allmenn bruk.’.

(7) See:
http://www.bionordic.no/index.php?NyheitNr=47&cat1=0&cat2=0&
artrangering=Rangering&artrantype=ASC&la=EN

(8) Case 730/79, Philip Morris v Commission, [1980] ECR 2671, para-
graph 11.



According to the complainant the cost savings due to less use of
electricity is almost identical for wood-burning stoves and
pellets stoves. The complainant also argues that the two
technologies produce comparable heating effect, that the sale of
pellets-stoves has increased significantly and that the sale of
wood-burning stoves has declined after the scheme was put into
effect. To support its view, the complainant inter alia refers to an
evaluation report made by Nord Trøndelagforskning regarding
a similar aid scheme put into effect by the Norwegian authori-
ties in 2003 (1). Furthermore, the complainant has engaged the
consultancy, ECON (2) to assess the economic effects of the
scheme. ECON concludes that there is a degree of substitution
between pellets stoves and wood-burning stoves. It also finds
that the payments to consumers may have the same effects as
payments made directly to the producers. This information indi-
cates that the measure in question sets the producers covered by
the scheme in a more favourable position to the detriment of
other producers of environmentally friendly heating systems
such as wood-burning stoves.

The Norwegian authorities dispute this analysis by the complai-
nant. In their opinion, wood-burning stoves do not compete
with the products covered by the scheme since they do not have
the ability to run continuously and thus to reduce consumption
of electricity for heating to the same extent. According to the
Norwegian authorities, wood-burning stoves can be regarded as
a supplementary heating source, while the technologies covered
by the scheme can be classified as base load heating systems
which give the same heating comfort as electric heating.

Regardless of the competition between these two products, the
producers of pellets stoves seem, as mentioned above, to
compete in an European market and it may therefore distort
competition and affect trade between contracting parties.

Furthermore, the other products covered by the scheme also
seem to be produced by undertakings operating in the EEA
market. Leading producers of for instance heat pumps are inter-
national companies like Panasonic, Mitsubishi Electric, Toshiba,
Sanyo and Daikin.

The Authority therefore takes the preliminary view that the
scheme distorts or threatens to distort competition and effect
trade between the Contracting Parties to the EEA Agreement.

2. Procedural requirements

Pursuant to Article 1(3) of Part I of Protocol 3 to the Surveil-
lance and Court Agreement, ‘the EFTA Surveillance Authority shall
be informed, in sufficient time to enable it to submit its comments, of
any plans to grant or alter aid. […]. The State concerned shall not
put its proposed measures into effect until the procedure has resulted in
a final decision’.

The Norwegian authorities have not notified the Authority of
any measures taken in relation to the support granted to house-

holds' purchase of pellets stoves, heat pumps in water-born
heating systems and control systems for electricity saving.
Therefore, in the event that the Authority comes to the conclu-
sion that the contributions given to households constitutes State
aid within the meaning of Article 61(1) of the EEA Agreement,
the Norwegian Authorities will be considered not to have
respected the notification and stand still obligation pursuant to
Article 1(3) of Part I of Protocol 3 to the Surveillance and Court
Agreement.

The grant of State aid within the meaning of Article 61(1) of
the EEA Agreement, which has not been notified, constitutes
unlawful State aid within the meaning of Article 1(f) in Part II
of Protocol 3 to the Surveillance and Court Agreement. It
follows from Article 14 in Part II of Protocol 3 the Surveillance
and Court Agreement that the Authority shall decide that
unlawful aid which is incompatible with the State aid rules
under the EEA Agreement must be recovered from the benefi-
ciaries unless it would be contrary to a general principle of law.

3. Compatibility of the aid

Supposing that the contested funding constitutes State aid
within the meaning of Article 61(1) EEA, it must be assessed
whether it can be declared compatible with the functioning of
the EEA Agreement.

In the Authority's view, the support scheme does not seem to
comply with any of the exemptions provided for in Article 61(2)
or (3)(a) or (b) of the EEA Agreement. The question is therefore
whether the aid can be justified under Article 61(3)(c). Accor-
ding to this provision aid may be declared compatible with the
common market if it ‘… facilitates the development of certain
economic activities or of certain economic areas, where such aid does
not adversely affect trading conditions to an extent contrary to the
common interest’.

The Authority will assess the support scheme according to
Article 61(3)(c) of the EEA Agreement in conjunction with the
Authority's State Aid Guidelines, in particular the chapters on
aid for environmental protection and aid for research and deve-
lopment and innovation (3).

It is to be noted that the Norwegian authorities have not specifi-
cally invoked this provision, nor have they provided any expla-
nation of how the contested aid measure ‘does not adversely affect
trading conditions to an extent contrary to the common interest’.

However, in their comments on the complaint the Norwegian
authorities refer to Commission Decision No 369/05, where the
Commission, inter alia held that aid granted to owners of dwel-
ling houses for the conversion from direct-acting electro heat
into district heating or heat pumps, could be authorised on the
basis of point 30 of the Commission's Environmental Aid
Guidelines (4).
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(1) NTF-report 2005:2.
(2) ECON report 2007-040.

(3) An element in the assessment of the compatibility of the scheme would
also be whether the scheme is of a limited duration. The Authority
would normally not approve schemes with a duration exceeding
10 years. As mentioned in footnote 9 above, it is not clear from the
information available to the Authority whether the scheme is of limited
or unlimited duration.

(4) See point 30 of Commission Decision No 369/05.



According to the Authority's State Aid Guidelines on environ-
mental protection, investments in energy savings may qualify
for an exemption from the general prohibition laid down in
Article 61(1) (1). What is meant by ‘energy savings’ is further
explained in the Guidelines Section B (Definitions and scope). It
follows from Section B point 7 that energy-saving measures
should be understood as meaning, among other things, action
which enables companies to reduce the amount of energy used
in their production cycle. The design and manufacture of
machines which can be operated with fewer natural resources as
such are not covered by the Authority's guidelines.

The indirect aid to producers and/or importers of certain
heating methods/technologies are not directly covered by the
above mentioned Section of the Authority's State Aid Guidelines
on environmental protection, since the aid will not contribute
to the reduction of the amount of energy used in the producers
and/or importers production cycle. In cases where the direct
beneficiary is an undertaking, the Commission and the Autho-
rity have not normally assessed the indirect benefit to producers
of environmentally friendly products or technologies, but
assessed the aid under the Environmental Guidelines due to the
application of the criteria therein on the direct beneficiary of
the aid (2). The Authority has doubts with regard to an applica-
tion of the Guidelines to a scheme such as the present.

Against this background the Authority has doubts as to whether
the Environmental Guidelines are applicable to the scheme.

For the same reasons, the Authority has doubts as to whether
the scheme may be exempted directly under Article 61(3)(c).

Finally, the Authority takes the preliminary view that the
support scheme in question is not covered by the State Aid
Guidelines' chapter on aid for research and development and
innovation. The possible indirect aid to the producers of the
heating technologies covered by the scheme do not fall within
the research categories listed in the Guidelines Section 5.1.1
point 71 (fundamental research, industrial research or experi-
mental development), as the products covered by the aid scheme
are ready-developed technologies.

4. Conclusion

Based on the information submitted by the Norwegian authori-
ties, the Authority has doubts whether the aid measure(s) consti-
tute aid within the meaning of Article 61(1) of the EEA Agree-
ment. Furthermore, the Authority has doubts whether these
measures can be regarded as complying with Article 61(3)(c) of
the EEA Agreement, in combination with the requirements laid
down in the Authority's State Aid Guidelines on environmental
protection and on aid for research and development. The
Authority thus doubts that the above measures are compatible
with the functioning of the EEA Agreement.

Consequently, and in accordance Article 4(4) of Part II of
Protocol 3 to the Surveillance and Court Agreement, the Autho-
rity is obliged to open the procedure provided for in Article 1
(2) of Part I of Protocol 3 of the Surveillance and Court Agree-
ment. The decision to open proceedings is without prejudice to

the final decision of the Authority, which may conclude that the
measures in question are compatible with the functioning of the
EEA Agreement.

In light of the foregoing considerations, the Authority, acting
under the procedure laid down in Article 1(2) of Part I of
Protocol 3 to the Surveillance and Court Agreement, requests
the Norwegian authorities to submit their comments within
one month of the date of receipt of this Decision.

In light of the foregoing consideration, the Authority requires
that, within one month of receipt of this decision, the
Norwegian authorities provide all documents, information and
data needed for assessment of the compatibility of the support
scheme. It requests the Norwegian authorities to forward a copy
of this letter to the potential aid recipients of the aid immedia-
tely,

HAS ADOPTED THIS DECISION:

Article 1

The EFTA Surveillance Authority has decided to open the formal
investigation procedure provided for in Article 1(2) of Part I of
Protocol 3 to the Surveillance and Court Agreement against
Norway regarding the support scheme for alterative, renewable
heating and electricity savings in private households.

Article 2

The Norwegian authorities are requested, pursuant to Article 6(1)
of Part II of Protocol 3 to the Surveillance and Court Agree-
ment, to submit their comments on the opening of the formal
investigation procedure within one month from the notification
of this Decision.

Article 3

The Norwegian authorities are required to provide within one
month from notification of this decision, all documents, infor-
mation and data needed for assessment of the compatibility of
the aid measure.

Article 4

This Decision is addressed to the Kingdom of Norway.

Article 5

Only the English version is authentic.

Done at Brussels, 19 December 2007.

For the EFTA Surveillance Authority

Per SANDERUD

President

Kristján Andri STEFÁNSSON

College Member
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(1) Section C point 25 of the Environmental guidelines.
(2) See for example Commission Decision No 369/05.



Výzva k podání připomínek podle čl. 1 odst. 2 části I protokolu 3 k Dohodě o Kontrolním úřadu
a Soudním dvoru ohledně státní podpory týkající se prodeje energie obcí Notodden (Norsko)

společnosti Becromal Norway AS

(2008/C 96/05)

Rozhodnutím 718/07/KOL ze dne 19. prosince 2007, uvedeným v závazném znění na stránkách následují-
cích po tomto shrnutí, zahájil Kontrolní úřad ESVO řízení podle čl. 1 odst. 2 v části I protokolu 3 k Dohodě
mezi státy ESVO o zřízení Kontrolního úřadu a Soudního dvora (dále jen „Dohoda o Kontrolním úřadu
a Soudním dvoru“). Norským orgánům byla pro informaci zaslána kopie tohoto rozhodnutí.

Kontrolní úřad ESVO tímto stanoví státům ESVO, členským státům EU a zúčastněným stranám lhůtu
jednoho měsíce od zveřejnění tohoto oznámení, během níž mohou zaslat připomínky týkající se tohoto
opatření na adresu:

EFTA Surveillance Authority
Registry
Rue Belliard 35
B-1040 Brusel

Připomínky budou sděleny norským orgánům. Zúčastněné strany podávající připomínky mohou písemně
a s uvedením důvodů požádat o zachování důvěrnosti ohledně své totožnosti.

SHRNUTÍ

POSTUP

Na základě zpráv z tisku zaslal Kontrolní úřad ESVO (dále je „úřad“) dne 30. května 2007 Norsku dopis,
kterým si vyžádal další informace týkající se prodeje elektrické energie obcí Notodden výrobci hliníkových
fólií, společnosti Becromal Norway, jež má sídlo v Notodden.

Následně po odpovědi norských orgánů na tuto žádost a další výměně dopisů se úřad rozhodl zahájit
formální vyšetřující řízení týkající se smlouvy o prodeji energie mezi obcí Notodden (prodávající)
a společností Becromal Norway AS (kupující), jež byla v účinnosti v období od 14. května 2001 do
31. března 2006, přičemž tato účinnost byla prodloužena do 31. března 2007.

POSOUZENÍ SMLOUVY

Předmětná smlouva byla uzavřena smluvními stranami dne 10. května 2002 se zpětnou účinností ode dne
14. května 2001. Objemy, kterých se smlouva týkala, byly stanoveny na 14,4794 GWh v období od
14. května 2001 do 31. prosince 2001, 30 GWh ročně v období od roku 2002 do roku 2005, 7,397 GWh
v období od 1. ledna 2006 do 31. března 2006 a dále smlouva obsahovala opci pro společnost Becromal
na nákup určitých objemů energie, na které měla obec nárok podle norského práva (koncesní energie –

concession power) v období od 1. dubna 2006 do 31. března 2007. Zdá se, že společnost Becromal tuto opci
uplatnila.

Objemy, kterých se smlouva týkala, odpovídají objemům energie, na než má obec nárok podle smlouvy
s místní elektrárnou Tinfos. Důvody pro smlouvu s elektrárnou Tinfos byly částečně právo obce na tzv.
koncesní energii podle norského práva a částečně kompenzace pro obec za její práva k vodopádu, která
využívala elektrárna Tinfos. Za těchto okolností byla cena stanovena na 0,135 NOK za kWh.

Ceny obsažené ve smlouvě mezi obcí Notodden a společností Becromal měly vazbu na cenu stanovenou ve
smlouvě mezi elektrárnou Tinfos a obcí Notodden. Cena byla tudíž stanovena na 0,135 NOK za kWh
v období od 14. května 2001 do 31. března 2006. Poté by cena odpovídala ceně koncesní energie.

Úřad zastává názor, že pokud ceny, za které Becromal nakupoval elektrickou energii od obce byly nižší než
ceny tržní, je nutné mít za to, že jde o státní prostředky ve smyslu čl. 61 odst. 1 Dohody o EHP a že byla
přiznána selektivní výhoda společnosti Becromal. Je zde několik indikací, že tomu tak v tomto případě bylo:
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Zaprvé, skutečnost, že cena hrazená společností Becromal je shodná s cenou hrazenou obcí, ukazuje na to,
že jde o podporu, jelikož tato cena odrážela zvláštní práva obce k vodopádu vycházející z právních předpisů
a smluvních vztahů.

Zadruhé, cena se zdá nízká ve srovnání s obecnou úrovní cen v době uzavření smlouvy.

Konečně zatřetí, obec zdá se přiznává v dopise společnosti Becromal z dubna 2007, že uvedená smlouva
ušetřila společnosti Becromal náklady ve výši 17,5 milionu NOK v porovnání s tržní cenou.

Prokáže-li se, že smluvní cena byla nižší než tržní cena v dané době, obdržely by společnost Becromal
výhodu, která by posílila její pozici v porovnání s jejími soutěžiteli. Společnost Becromal se rovněž účastní
mezinárodní hospodářské soutěže. Jakákoliv podpora by tudíž ohrožovala narušit hospodářskou soutěž
a měla nepříznivý vliv na obchod mezi smluvními stranami.

V případě jakékoliv státní podpory by se zdálo, že jde o provozní podporu. Jelikož má provozní podpora
účinky zvláště narušující, zaujímá úřad předběžné stanovisko, že tato podpora není slučitelná s fungováním
Dohody o EHP.

Ustanovení čl. 1 odst. 3 části I protokolu 3 k Dohodě o Kontrolním úřadu a Soudu stanoví povinnost
podporu neposkytnout a článek 14 v části II tohoto protokolu stanoví, že v případě negativního rozhodnutí
lze po příjemci požadovat navrácení jakékoli protiprávní podpory.

ZÁVĚR

S ohledem na výše uvedené se úřad rozhodl zahájit formální vyšetřovací řízení podle čl. 1 odst. 2 části I
protokolu 3 k Dohodě o Kontrolním úřadu a Soudním dvoru týkající se smlouvy na prodej energie mezi
obcí Notodden a společností Becromal Norway AS, která byla v účinnosti v období od 14. května 2001 do
31. března 2006, přičemž tato účinnost byla prodloužena do 31. března 2007.
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EFTA SURVEILLANCE AUTHORITY DECISION
No 718/07/COL

of 19 December 2007

on the sale of power from Tinfos power plant by the municipality of Notodden to Becromal
Norway AS

(Norway)

THE EFTA SURVEILLANCE AUTHORITY,

Having regard to the Agreement on the European Economic
Area (1), in particular to Articles 61 to 63 and Protocol 26
thereof,

Having regard to the Agreement between the EFTA States on
the Establishment of a Surveillance Authority and a Court of
Justice (2), in particular to Article 24 thereof and Article 1(2)
and (3) in Part I and Articles 4(4) and 6(1) in Part II of
Protocol 3 thereof,

Whereas:

I. FACTS

1. Procedure

According to an Article published in the regional Norwegian
newspaper named Telen on 26 March 2007, the municipality of
Notodden in Southern Norway had a power sales agreement,
which was about to expire, with Becromal, an aluminium manu-
facturing company having a plant at Notodden. According to
the Article, in order to safeguard Becromal's establishment at
Notodden, the prices under the expiring agreement were set
equal to the municipality's own costs in purchasing certain
amounts of power, see further below. However, the municipality
was considering selling the power volumes on the open market.
On the basis of that Article, the EFTA Surveillance Authority
(hereinafter ‘the Authority’), on 30 May this year, sent a letter to
Norway requesting additional information on the municipality's
sale of power to Becromal, (Event No 422613).

By letter dated 19 July 2007, received and registered by the
Authority on 10 July 2007 (Event No 428860), the Norwegian
authorities replied to the request.

By letter dated 21 September 2007 (Event No 442519), the
Authority requested additional information.

By letter dated 30 October 2007 from the Norwegian Ministry
of Government Administration and Reform, received and regi-
stered by the Authority on the same day (Event No 449660),
Norway replied to the information request.

2. Description of the measures

Notodden is a municipality in the County of Telemark in
South-Eastern Norway. Located where two rivers flow into the
lake Heddalsvatnet, the municipality has significant hydropower
resources within its borders.

In that capacity, the municipality is entitled to receive a certain
amount of so-called ‘concession power’ from concessionaires for

waterfall exploitation every year. The system of concession
power is laid down in Section 2(12) of the Industrial Licensing
Act and Section 12(15) of the Waterfalls Regulation Act (3).
According to these provisions, which are identical in wording,
counties and municipalities in which a power plant is located
are entitled to receive up to 10 per cent of a plant's yearly
production at a price determined by the State. With respect to
concessions granted prior to 1959, such as the concession in
the case at hand, the price is based on the so-called ‘individual
costs’ of the plant, unless a lower price is agreed on (4). Thus,
the price of concession power will normally be lower than the
market price.

Each municipality's entitlement to concession power is decided
on the basis of its ‘general electric power supply needs’. Accor-
ding to the Norwegian Water Resources and Energy Directorate,
this includes electric power for industry, agriculture and house-
holds, but not power for power intensive industries and wood
conversion (5). From 1988 Notodden municipality had been
entitled to approximately 3,9 GWh from the Tinfos power plant
located in Notodden, which appears to have been raised to
7,114 GWh in 2002 (6).

In addition to the concession power volumes that the
municipality was entitled to under the regulations on
concession power, Notodden municipality appears to have had
rights of use of the waterfall Sagafoss in Notodden. This right of
use was, however, exploited by Tinfos AS and not by the
municipality itself. In return, the municipality was entitled to
additional volumes of electric power from the plant. The
commercial relationship between Notodden and Tinfos is
currently governed by a contract entered into on 15 August
2001 (7). This contract stipulates that, until 31 March 2006, the
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(1) Hereinafter referred to as the EEA Agreement.
(2) Hereinafter referred to as the Surveillance and Court Agreement.

(3) These provisions read: ‘The licence shall stipulate that the licensee shall
surrender to the counties and municipalities in which the power plant is located
up to ten per cent of the increase in water power obtained for each waterfall,
calculated according to the rules in Section 11, subsection 1, cf. Section 2,
third paragraph. The amount surrendered and its distribution shall be decided
by the Ministry concerned on the basis of the county's or municipality's general
electric power supply needs. The county or municipality may use the power
provided as it sees fit. […]. The price of power [for the municipality] shall be
set on the basis of the average cost for a representative sample of hydroelectric
power stations throughout the country. Taxes calculated on the profit from
power generation in excess of a normal rate of return are not included in the
calculation of this cost. Each year the Ministry shall set the price of power
supplied at the power station's transmission substation. The provisions of the
first and third sentences do not apply to licences valid prior to the entry into
force of Act No 2 of 10 April 1959’. (Translation by the Norwegian
Ministry of Petroleum and Energy).

(4) The ‘individual costs’ of the plant are calculated in accordance with the
legal provisions applicable until 1959. Under these provisions, the indi-
vidual cost price would be calculated as the plant's production costs
including 6 per cent interest on the initial costs, plus a mark-up of
20 per cent, divided by average yearly production in the period
1970-1999. See the so-called KTV-Notat No 53/2001 of 24 August
2001, Event No 455241.

(5) KTV-Notat No 53/2001, cited above.
(6) See Norway's reply to question 4 in the second request for information,

Event No 449660.
(7) Annex to Event No 449660.



municipality was entitled to buy 30 GWh per year, including
3,9 GWh concession power, from Tinfos AS. The price was set
at NOK 0,135/kWh for concession power and the additional
volume alike. After 31 March 2006, the municipality has only
be entitled to buy the volume constituting the concession
power, and the prices established for the municipalities'
purchase of such power has been applicable since then.

The relevant legal basis for the municipalities' right to conces-
sion power, referred to above, expressly states that municipalities
may dispose of the concession power as they see fit, irrespective
of the fact that the amount to which they are entitled is calcu-
lated on the basis of their ‘general electric power supply needs’.
Thus, there is nothing to prevent municipalities from selling this
power to power intensive industries, or any other industry, esta-
blished within the municipality.

Against this background, the municipality, on 10 May 2002,
entered into an agreement (1) with the aluminium foil producer
Becromal concerning the resale of the power volumes to which
it was entitled under the agreement with Tinfos. The agreement
takes retroactive effect and, therefore, also governs the power
volumes sold to Becromal from 14 May 2001 until the date of
signature of the contract. The volumes covered appear to corre-
spond to the volumes under the municipality's contract with
Tinfos until 31 March 2007: i.e., 14,4794 GWh from 14 May
2001 to 31 December 2001, 30 GWh per year from 2002 to
2005, 7,397 GWh from 1 January 2006 to 31 March 2006,
and, finally, an option for Becromal to buy the municipality's
concession power from 1 April 2006 to 31 March 2007. The
prices also mirror those laid down in the municipality's contract
with Tinfos, i.e. NOK 0,135 per kWh until 31 March 2006,
and, from 1 April 2006 to 31 March 2007, ‘the conditions at
which Notodden municipality may, at that time, buy the power in
question’. It appears that Becromal did choose to buy the conces-
sion power on these conditions in the period from 1 April
2006 to 31 March 2007 (2).

By letter dated 4 March 2007 (1), Becromal requested
a prolongation of the power purchase agreement. It also asked
whether higher volumes could be included in the contract. On
30 April, the municipality replied to the request, offering
Becromal to buy the municipality's concession power at
NOK 0,2 per kWh (which is said to correspond to the spot
price at NordPool, the Nordic power exchange, for May 2007)
for the period from 1 April to 31 December 2007, and
thereafter a three-year agreement at the price of NOK 0,264 per
kWh from 1 January 2008 to 31 December 2010. It is also
stated that the concession power volume, from 1 April 2007, is
7,113 GWh.

The municipality also explained the background for the signifi-
cantly higher prices offered by the municipality in 2007
compared to the previous agreement. In this respect, it pointed
to the Municipal Executive Committee's requirement that ‘the
agreement to be entered into between Becromal AS and the municipa-
lity must not infringe competition legislation or other legislation pertai-
ning to competition or State aid’. The letter then goes on to state:

‘During the years of application of the previous agreement,
Becromal AS has obtained power at prices which have saved the
company for, in total, NOK 17,5 million compared to the market
price. The power price laid down in the previous agreement cannot
be upheld as it would as it involves a subsidy in breach of EEA
rules.’

On 30 June this year, Becromal replied that it accepted the
prices offered for the last nine months of 2007. By contrast, it
declined the offer for the period 2008-2010, as it was consi-
dered to be too high. The municipality replied, by letter dated
4 July, that in light of Becromal's letter, it considered that an
agreement had been reached concerning power volumes for
2007. Hence, it would come back soon with a draft agreement.
In respect of the period from 2008 to 2010, it upheld its
previous position that the contract must be on market terms (3).
The municipality has later confirmed that no formal agreement
has yet been entered into. Nor have negotiations been held with
respect to the period after 1 January 2008 (4).

II. ASSESSMENT

1. The presence of State aid

State aid within the meaning of Article 61(1) EEA

Article 61(1) of the EEA Agreement reads as follows:

‘Save as otherwise provided in this Agreement, any aid granted by
EC Member States, EFTA States or through State resources in any
form whatsoever which distorts or threatens to distort competition
by favouring certain undertakings or the production of certain
goods shall, in so far as it affects trade between Contracting
Parties, be incompatible with the functioning of this Agreement.’

It follows from this provision that, for State aid within the
meaning of the EEA to be present, the following conditions
must be met:

— the aid must be granted through State resources,

— the aid must favour certain undertakings or the production
of certain goods, i.e. the measure must confer an economic
advantage upon the recipient(s), which must be selective,

— the beneficiary must be an undertaking within the meaning
of the EEA Agreement,

— the aid must be capable of distorting competition and affect
trade between contracting parties.

The fulfilment of these conditions will be considered further
below.

1.1. Presence of State resources

The measure must be granted by the State or through State
resources. Municipal resources are State resources for the
purposes of Article 61(1).
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(1) Annex to Norway's reply of 9 July 2007, Event No 428860.
(2) The Authority is not in possession of a copy of any such prolongation

agreement. However, by letter dated 4 March 2007 (Annex to Event
No 428860), Becromal requested the prolongation of the agreement
and referred in that respect to ‘the agreement which Becromal has with
Notodden municipality concerning the purchase of the municipality's conces-
sion power expires on 31 March 2007’. Thus, it appears that the option to
buy concession power for the period 1 April 2006-31 March 2007 was
exercised.

(3) See Annexes to Norway's reply of 9 July 2007, Event No 428860.
(4) See Norway's reply to the Authority's second request for information,

Event No 449660.



In the case at hand, there is no transfer of money from the
municipality to Becromal. However, it is settled case law that
when a public entity does not fix an energy tariff in the manner
of an ordinary economic agent but uses it to confer a pecuniary
advantage on energy consumers, it thereby forgoes the profit
which it could normally realise (1). Thus, if the price fixed in the
contract is lower than the market price, State resources within
the meaning of Article 61(1) EEA will be deemed to be involved.
The Authority will assess this question below under point 2.2.

1.2. Favouring certain undertakings or the production of certain goods

In order for this condition to be fulfilled, the measures must
confer on Becromal advantages that relieve it of charges that are
normally borne from its budget. Secondly, the measure must be
selective in that it favours ‘certain undertakings or the production of
certain goods’. In the case at hand, an advantage would be present
if the power price in the contract between Becromal and
Notodden municipality is lower than the market price. In that
case, the measure would also be selective since it exclusively
benefits Becromal.

There are several indications that the price laid down in the
contract between Becromal and the municipality was below the
market price for equivalent contracts at the time of conclusion
of the agreement.

Firstly, the very method applied to arrive at the price of
NOK 0,135, applicable from 14 May 2001 until 31 March
2006, indicates that aid is involved. As stated above, the price
calculation methods for concession power entail that such
power prices are generally considerably lower than the market
price. Judging by the introduction to the agreement between
Notodden and Tinfos, the remaining power volumes covered
seem to be delivered in compensation for Tinfos' exploitation of
the municipality's rights to Sagafoss. The prices in the contract
between Notodden and Tinfos must, therefore, be presumed to
be below the market price. Since the price charged from
Becromal corresponds to the price payable by Notodden to
Tinfos, the same presumption applies to the price laid down in
the Becromal contract.

Secondly, the price seems low in comparison to the general
price level at the time of conclusion of the contract. For
example, the Authority's Decision No 142/00/COL of 26 July
2000, concluding that the contracts under which certain energy
intensive undertakings leased power plants from Statkraft did
not involve State aid, refers to 20-year contracts being obtai-
nable in the open market at the time at a price of around
NOK 0,19 per kWh. Furthermore, an article published in the
regional newspaper Telen on 7 November 2001 seems to indi-
cate that the municipality had estimated the price of an equiva-
lent five-year contract in the open market to be around
NOK 0,1739 per kWh (2).

Thirdly and finally, the municipality seems to acknowledge that
the price charged was lower than the market price. As referred
to above, the municipality, by letter dated 30 April 2007,
informed Becromal that a prolongation of the price in the 2002
agreement would be in breach of the State aid rules, and that
the former agreement had already saved Becromal costs of

NOK 17,5 million compared to the market price. In
a presentation to the board of the administration of 28
November 2005, the head of administration refers to a legal
opinion commissioned from Hjort Law Firm in 2001, i.e. prior
to the conclusion of the agreement, concluding that the price
agreed would constitute aid.

Against this background, the Authority has serious doubts that
the prices applicable under the agreement of 10 May 2002
reflected the market price of equivalent contracts at the time.

1.3. Distortion of competition and effect on trade between Contracting
Parties

The measures must distort competition and affect trade between
the Contracting Parties. Under settled case law, the mere fact
that an aid strengthens a firm's position compared with that of
other firms competing in intra-EEA trade, is enough to conclude
that the measure is likely to affect trade between the contracting
parties and distort competition between undertakings esta-
blished in other EEA States (3).

Provided that it is established that the price paid by Becromal
under the contract of May 2002 was below the market price for
similar contracts at the time, Becromal has received an advan-
tage which has strengthened its position compared with that of
its competitors. Thus the measure threatens to distort competi-
tion. Neither does the amount of aid referred to
(NOK 17,5 million) seem to be below the de minimis threshold
applicable at the material time (4).

According to Becromal's homepage, it is part of a group of
companies based in Italy and exports 100 per cent of its
production. The plant at Notodden therefore competes with
undertakings established in other EEA States. Insofar as the
measure is deemed to distort competition, it will, therefore, also
be capable of affecting trade between the Contracting Parties.

P rocedura l r equ i rements

Pursuant to Article 1(3) in Part I of Protocol 3 to the Surveil-
lance and Court Agreement, ‘the EFTA Surveillance Authority shall
be informed, in sufficient time to enable it to submit its comments, of
any plans to grant or alter aid (…). The State concerned shall not put
its proposed measures into effect until the procedure has resulted in
a final decision’.

The Norwegian authorities neither notified the power contract
of 10 May 2002, nor its prolongation in 2006, to the EFTA
Surveillance Authority. The Authority therefore concludes that,
should State aid be involved, the Norwegian Government has
not respected its obligations pursuant to Article 1(3) in Part I of
Protocol 3 to the Surveillance and Court Agreement.
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(1) See Joined Cases 67, 68 and 70/85, Kwekerij Gebroeders van der Kooy BV
and others v Commission, [1988] ECR 219, paragraph 28.

(2) http://www.telen.no/article/20011107/NYHET/11106002

(3) See Case 730/79, Philip Morris Holland BV v Commission, [1980]
ECR 2671, paragraphs 11-12.

(4) EUR 100 000 over a three-year period, see Article 2(2) of Commission
Regulation (EC) No 69/2001, incorporated into the EEA Agreement by
Joint Committee Decision No 88/2002 (OJ L 266, 3.10.2002, p. 56
and EEA Supplement No 49, 3 October 2002, p. 42), e.i.f. 1 February
2003, and paragraphs 12.1(2) and (3) of the EFTA Surveillance Autho-
rity Decision No 54/96/COL of 15 May 1996 on the ninth amendment
of the procedural and substantive rules in the field of State aid (OJ L
245, 26.9.1996, p. 28).



Compat ib i l i t y o f the a id

Exemptions from the general prohibition on State aid as
provided for in Article 61(1) may be granted if the conditions
of 61(2) or (3) are fulfilled. The exemptions under Article 61(2)
and 61(3)(a) and (b) seem to be applicable to the case at hand.

Under Article 61(3)(c) EEA, State aid to facilitate the develop-
ment of certain economic activities or of certain economic areas
may be considered to be compatible with the EEA Agreement
where such aid does not adversely affect trading conditions to
an extent contrary to the common interest.

As for the aid in question, it would seem to constitute operating
aid. As such aid is particularly distortive, it may only in very
limited circumstances be considered compatible with the func-
tioning of the EEA Agreement. The Authority has not been
presented with any elements indicating the existence of such
circumstances in the case at hand.

Against this background, the Authority takes the preliminary
view that the aid is not compatible with the functioning of the
EEA Agreement.

Conc lus ion

Based on the information submitted by the Norwegian Govern-
ment, the Authority cannot exclude the possibility that the
contract between the Municipality of Notodden and Becromal of
10 May 2002, as well as its prolongation until 31 March 2007,
involve State aid within the meaning of Article 61(1) of the EEA
Agreement. Furthermore, the Authority has doubts that these
measures may be considered compatible with Article 61(3)(c) of
the EEA Agreement. Consequently, the Authority has doubts
that the above measures are compatible with the functioning of
the EEA Agreement.

Consequently, and in accordance with Article 4(4) in Part II of
Protocol 3 to the Surveillance and Court Agreement, the Autho-
rity is obliged to open the procedure provided for in Article 1
(2) in Part I of Protocol 3 of the Surveillance and Court Agree-
ment. The decision to open proceedings is without prejudice to
the final decision of the Authority, which may conclude that the
measures in question are compatible with the functioning of the
EEA Agreement.

The Authority also draws the attention of the Norwegian autho-
rities to the fact that Article 1(3) in Part I of Protocol 3 to the
Surveillance and Court Agreement constitutes a standstill obliga-
tion and that Article 14 in Part III of that Protocol provides that,
in the event of a negative decision, all unlawful aid may be reco-
vered from the beneficiary, save in exceptional circumstances. At
this stage, the Authority has not been presented with any facts
indicating the existence of exceptional circumstances on the
basis of which the beneficiary may legitimately have assumed
the aid to be lawful.

In light of the foregoing considerations, the Authority requires,
within one month of receipt of this Decision, the Norwegian
Government to provide all documents, information and data
needed for assessment of the compatibility of the contract
between Notodden municipality and Becromal of 10 May 2002,
as well as the extension of the contract until 31 March 2007. It
requests the Norwegian authorities to forward a copy of this
Decision to the potential recipient of the aid immediately,

HAS ADOPTED THIS DECISION:

Article 1

The Authority has decided to open the formal investigation
procedure provided for in Article 1(2) in Part I of Protocol 3 to
the Surveillance and Court Agreement against Norway concer-
ning the contract between Becromal AS and the Municipality of
Notodden in force from 14 May 2001 to 31 March 2006 and
its prolongation until 31 March 2007.

Article 2

The Norwegian Government is requested, pursuant to
Article 6(1) in Part II of Protocol 3 to the Surveillance and
Court Agreement, to submit its comments on the opening of
the formal investigation procedure within one month of the
notification of this Decision.

Article 3

The Norwegian Government is required to provide, within one
month from notification of this Decision all documents, infor-
mation and data needed for assessment of the compatibility of
the aid measure, in particular:

(a) any documents relating to the prolongation of the agree-
ment until 31 March 2007;

(b) the calculations underlying the assumption that the agree-
ment had saved Becromal for NOK 17,5 million, set out in
the municipality's letter to Becromal of 30 April 2007;

(c) any other information that would establish market prices
for the type of contract in question at the time of the conc-
lusion of the agreement.

Article 4

The Norwegian Government is requested to forward a copy of
this Decision to the potential recipient of aid immediately.

Article 5

This Decision is addressed to the Kingdom of Norway.

Done at Brussels, 19 December 2007.

For the EFTA Surveillance Authority

Per SANDERUD

President

Kristján Andri STEFÁNSSON

College Member
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Výzva k podání připomínek podle čl. 1 odst. 2 části I protokolu 3 k Dohodě o Kontrolním úřadu
a Soudním dvoru ke státní podpoře týkající se daňových úlev pro určitá družstva v Norsku

(2008/C 96/06)

Rozhodnutím 719/07/COL ze dne 19. prosince 2007, uvedeným v závazném znění na stránkách následují-
cích po tomto shrnutí, zahájil Kontrolní úřad ESVO řízení podle čl. 1 odst. 2 části I protokolu 3 Dohody
mezi státy ESVO o zřízení Kontrolního úřadu a Soudního dvora (dále jen „Dohoda o Kontrolním úřadu
a Soudním dvoru“). Norským orgánům byla pro informaci zaslána kopie tohoto rozhodnutí.

Kontrolní úřad ESVO (dále jen „Úřad“) tímto vyzývá státy ESVO, členské státy EU a zúčastněné strany, aby
předložily připomínky týkající se tohoto opatření, a to ve lhůtě jednoho měsíce od zveřejnění tohoto ozná-
mení na adresu Kontrolního úřadu ESVO:

EFTA Surveillance Authority
Registry
Rue Belliard 35
B-1040 Brussels

Připomínky budou předány norským orgánům. Zúčastněné strany podávající připomínky mohou písemně
a s uvedením důvodů požádat o zachování důvěrnosti ohledně své totožnosti.

SHRNUTÍ

POSTUP

Dopisem ze dne 28. června 2007 oznámily Úřadu norské orgány podle čl. 1 odst. 3 části I protokolu 3
k Dohodě o Kontrolním úřadu a Soudním dvoru plánovanou novelizaci zákona o daních. Norské orgány
zamýšlely v novelizaci zákona o daních znovu zavést výhodné podmínky v oblasti daně z příjmu pro určitá
družstva. Podle oznámení budou tato družstva oprávněna k odpočtu vkladů do základního kapitálu z jejich
příjmu, čímž bude snížen základ daně z příjmu.

Po výměně dopisů s norskými orgány se Úřad rozhodl zahájit formální vyšetřovací řízení týkající se daňo-
vých odpočtů pro družstva.

POSOUZENÍ OPATŘENÍ

Obecná sazba daně z příjmu právnických osob činí v Norsku 28 % a uplatňuje se také v případě, když je
příjem vložen do základního kapitálu společnosti. Vklady do kapitálu, který má formu cenných papírů,
nejsou pro přijímající společnost zdanitelným příjmem, neboť se vychází z toho, že jsou zdaňovány u posky-
tovatele vkladu. Podniky ve formě společnosti s ručením omezeným atd. mohou proto zvýšit svůj základní
kapitál získáním vkladu do základního kapitálu od svých společníků nebo od veřejnosti, který nepodléhá
dani z příjmu. Družstva však tuto možnost nemají, neboť podle norské právní úpravy družstev nemají
možnost veřejnosti upisovat akcie nebo emitovat jiné cenné papíry. Dále se vychází z toho, že zásada otevře-
nosti družstva pro další členy omezuje výši vkladů do kapitálu, jež mohou družstva žádat od svých členů.

Ve státním rozpočtu na rok 2007 navrhovaly norské orgány zavést úpravu poskytující zvláštní daňové
odpočty pro družstva. Podle této úpravy budou družstva činná v zemědělství, lesnictví a rybářství, jakož i
spotřebitelská družstva a stavební družstva moci využít daňové odpočty pro právnické osoby na základě
vkladů do základního kapitálu. Tento odpočet je omezen na nanejvýše 15 % ročního čistého příjmu a je u-
platňován výlučně u části příjmu plynoucí z obchodu se členy družstva. Účelem této úpravy je poskytnout
družstvům finanční výhodu, neboť se vychází ze skutečnosti, že družstva mají ztížený přístup k základnímu
kapitálu ve srovnání s ostatními podniky.
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Podle předběžného názoru Úřadu, jenž je založen na informacích poskytnutých norskými orgány, nemůže
Úřad vyloučit možnost, že odpočty u daně z příjmu představují podporu ve smyslu čl. 61 odst. 1 Dohody
o EHP.

Norské orgány uvádějí, že navrhovaná úprava neposkytuje družstvům výhodu, neboť pouze kompenzuje
nevýhody, jež pro ně plynou z právní úpravy. Podle názoru norských orgánů je účelem daňového zvýhod-
nění pro družstva kompenzací za dodatečné náklady, jež jim způsobuje zákaz upisovat akcie nebo emitovat
jiné cenné papíry. Navrhovaná podpora, jež má být poskytována družstvům, podle norských orgánů také
nepřekračuje nehmotný užitek pro daný stát. V tomto ohledu odkazují norské orgány na sdělení Komise
Radě a Evropskému parlamentu, Evropskému hospodářskému a sociálnímu výboru a Výboru regionů
o podpoře družstev v Evropě, KOM(2004) 18 ze dne 23. února 2004. Úřad uvádí, že norské orgány nebyly
v této fázi řízení schopny doložit, že podpora pouze kompenzuje nevýhody způsobené družstvům. Z tohoto
důvodu Úřad pochybuje, že navrhovaná úprava nepřináší dotčeným podnikům výhodu.

Norské orgány dále tvrdí, že úprava není selektivní, neboť daňová zvýhodnění pro určitá družstva jsou
ospravedlněna povahou nebo vnitřním uspořádáním norského daňového systému. Podle norských orgánů je
důsledkem navrhované úpravy, že družstva budou moci využít všeobecného systému financování základního
kapitálu obchodních společností prostřednictvím přijímání vkladů do kapitálu nepodléhajících dani. Podle
údajů v oznámení budou moci družstva, na něž se vztahuje navrhovaná úprava, využít zvláštního daňového
odpočtu, kterého nebudou moci využít společnosti, které mají právní formu společnosti s ručením
omezeným apod. Tento odpočet je odůvodněn obtížným získáváním základního kapitálu. Mezi těmito
dvěma prvky však neexistuje spojení. Dani z příjmu podléhá příjem společnosti z běžné obchodní činnosti,
zatímco vklady do základního kapitálu nejsou podle norského práva považovány za příjem. Již na základě
výše uvedených skutečností Úřad pochybuje, zdali je opatření ospravedlněno povahou nebo vnitřním uspo-
řádáním norského daňového systému. Kromě toho se má navrhovaný daňový odpočet týkat pouze určitých
družstev, přičemž Úřad se na základě jemu dostupných informací domnívá, že obtíže při získávání základ-
ního kapitálu se týkají také ostatních družstev.

Norské orgány navíc uvádějí, že podpora ani nenaruší hospodářskou soutěž ani nehrozí narušením hospo-
dářské soutěže, neboť pouze kompenzuje stávající konkurenční nevýhody družstev. S ohledem na skuteč-
nost, že opatření sníží splatnou daň pro daná družstva, Úřad pochybuje, že opatření ani nenaruší hospodář-
skou soutěž ani nehrozí narušením hospodářské soutěže.

Úřad pochybuje o tom, že opatření lze považovat za slučitelné s jakoukoliv z výjimek stanovených v článku
61 Dohody o EHP.

ZÁVĚR

S ohledem na výše uvedené se Úřad rozhodl zahájit formální vyšetřovací řízení podle čl. 1 odst. 2 protokolu
3 k Dohodě o EHP. Zúčastněné strany mohou předložit své připomínky během jednoho měsíce od zveřej-
nění tohoto rozhodnutí v Úředním věstníku Evropské unie.
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EFTA SURVEILLANCE AUTHORITY DECISION

No 719/07/COL

of 19 December 2007

to initiate the procedure provided for in Article 1(2) in Part I of Protocol 3 to the Surveillance and
Court Agreement with regard to the proposed scheme concerning tax benefits for cooperative

societies

(Norway)

THE EFTA SURVEILLANCE AUTHORITY (1),

Having regard to the Agreement on the European Economic
Area (2), in particular to Articles 61 to 63 and Protocol 26
thereof,

Having regard to the Agreement between the EFTA States on
the Establishment of a Surveillance Authority and a Court of
Justice (3), in particular to Article 24 thereof,

Having regard to Article 1(2) of Part I and Articles 4(4) and 6
of Part II of Protocol 3 to the Surveillance and Court Agree-
ment,

Having regard to the Authority's Guidelines (4) on the applica-
tion and interpretation of Articles 61 and 62 of the EEA Agree-
ment, and in particular the Guidelines on business taxation,

Whereas:

I. FACTS

1. Procedure

By letter dated 28 June 2007 from the Norwegian Ministry of
Government Administration and Reform, received and registered
by the Authority on 29 June 2007 (Event No 427327) and
letter from the Ministry of Finance dated 22 June 2007, received
and registered by the Authority on 4 July 2007 (Event
No 428135), the Norwegian authorities notified the proposed
amendments to the rules on taxation of cooperative companies
contained in Section 10-50 of the Tax Act, pursuant to
Article 1(3) of Part I of Protocol 3 to the Surveillance and Court
Agreement. As it was only the cover letter from the Ministry of
Government Administration and Reform that was received by
the Authority on 29 June 2007, the Authority considers the
notification to have been submitted on 4 July 2007. This was
communicated to and agreed upon by the Norwegian authori-
ties by an e-mail dated 10 August 2007 (Event No 433019).
According to the notification, the scheme is notified for reasons
of legal certainty.

By letter dated 4 September 2007 (Event No 433067), the
Authority requested additional information from the Norwegian
authorities.

By letter dated 28 September 2007 from the Norwegian
Ministry of Government Administration and Reform, forwarding

a letter from the Ministry of Finance of 28 September 2007,
received and registered by the Authority on the same day (Event
No 444538), the Norwegian authorities requested an extension
of the deadline to reply. By letter dated 1 October 2007 (Event
No 444790), the Authority met this request.

By letter dated 16 October 2007 from the Norwegian Ministry
of Government Administration and Reform, forwarding a letter
from the Ministry of Finance of 16 October 2007, received and
registered by the Authority on the same day (Event No 447272),
the Norwegian authorities replied to the Authority's information
request.

By letter dated 10 December 2007 (Event No 456448), the
Authority according to Article 4(5) in Part II of Protocol 3 to
the Surveillance and Court Agreement asked the Norwegian
authorities for an extension of 2 days of the deadline to take
a decision according to paragraphs 2-4 of the same Article. By
letter dated 12 December 2007 from the Norwegian Ministry of
Government Administration and Reform, received and registered
by the Authority on the same date (Event No 457226) the
Norwegian authorities met this request.

2. Description of the proposed measure

2.1. Background

In 1992, the Norwegian authorities introduced a scheme
concerning special tax deductions for cooperatives. According to
the scheme, cooperatives within the agricultural and fisheries
sectors as well as consumer cooperatives were entitled to incor-
porate tax deductions on the basis of allocations to equity
capital. Other forms of cooperatives were not covered by the
scheme.

The deduction was limited to maximum 15 % of the annual net
income, and taken solely from the part of the income deriving
from trade with the members of the cooperative. A deduction
corresponding to the maximum allowed would imply
a reduction from the normal corporate tax rate of 28 % to
23,8 % (5). According to the Proposal by the Norwegian
Government of 29 September 2006 (6), the aim of the scheme
was to grant a fiscal advantage to the cooperatives on the basis
that the cooperatives were considered to have a more difficult
access to equity capital than other undertakings.
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(1) Hereinafter referred to as ‘the Authority’.
(2) Hereinafter referred to as ‘the EEA Agreement’.
(3) Hereinafter referred to as ‘the Surveillance and Court Agreement’.
(4) Guidelines on the application and interpretation of Articles 61 and 62

of the EEA Agreement and Article 1 of Protocol 3 to the Surveillance
and Court Agreement, adopted and issued by the EFTA Surveillance
Authority on 19 January 1994, published in OJ L 231, 3.9.1994, EEA
Supplement No 32, 3 September 1994. The Guidelines were last
amended on 3 May 2007. Hereinafter referred to as ‘the State Aid
Guidelines’.

(5) Cf. Section 12.2 of the Proposal by the Norwegian Government of
29 September 2006 (Ot. prp. nr. 1 (2006-2007) Skatte- og avgiftsop-
plegget 2007— lovendringer).

(6) Ot. prp. nr. 1 (2006-2007) Skatte- og avgiftsopplegget 2007 — lovend-
ringer.



The scheme was abolished as of the fiscal year 2005. However,
in relation to the State Budget for 2007, the Norwegian authori-
ties proposed to reintroduce the scheme in a slightly amended
form.

2.2. The cooperative movement in Norway

According to the notification, the cooperatives in Norway are
described in the Article ‘Cooperative Law in Norway — Time for
Codification?’ (1). According to the Article, there are four big
cooperative sectors in Norway, namely agriculture, fisheries,
consumer and housing. The cooperatives in the agricultural
sector are undertakings involved in activities such as processing,
sale, purchasing of agricultural products and goods used for
agricultural production (fertilisers, machines etc.), breeding,
credit and insurance. In the fisheries sector cooperatives have
the exclusive right to first-hand sale of all kinds of fish and
shellfish, except farmed fish. Furthermore, the consumer coope-
ratives in Norway operate 1 300 stores (supermarkets, building
materials dealers etc.), and have more than 900 000 members.
Finally, housing is an important cooperative sector in Norway
with more than 652 000 cooperative members and
256 000 dwellings owned by cooperatives. In addition to these
traditional cooperatives, there are cooperatives in many other
parts of the economy, such as transport and energy supply, but
also health care, schools, media etc.

In the notification, the Norwegian authorities describe
a cooperative as a company which is owned by its members,
cf. Section 1 of the Act on cooperative societies (2). The
members' liabilities are limited to any membership fee or
deposit that may have to be paid according to the memorandum
of association. The surplus of the cooperative may only be allo-
cated to the members according to the members' transactions
with the company, cf. Sections 26-30 and 135 of the Act on
cooperative societies. The membership deposits may only be
increased by a return according to an interest rate set with
a mandatory maximum, cf. Section 30 of the Act on coopera-
tive societies.

2.3. Norwegian rules on corporation tax and the cooperatives

The general income tax for undertakings in Norway is 28 %.
The tax also applies when the income is added to the company's
equity capital. However, the Norwegian Supreme Court has
concluded that share deposits are not taxable income for the
receiving company (3). The reason is that the contributions are
deemed to have been previously taxed as the contributor's
income. Hence, whereas an undertaking has to pay 28 % tax on
equity financed through the undertaking's own income, no tax
is paid with regard to deposits from the shareholders or the
public. It follows from the above that undertakings which are
organised as limited companies etc. may increase their equity
capital by receiving non-taxable share deposits from their share-
holders or from the public.

Cooperatives, however, do not have this possibility as they,
according to the Norwegian law on cooperatives, cannot issue
shares to the public or issue other capital certificates or securi-
ties. Furthermore, it is considered that the principle of open
membership limits the size of capital contributions that the
cooperatives can claim from their members.

According to the notification, the obligations and limitations
imposed on the cooperatives by law are seen by the Norwegian
authorities as essential and inherent in the cooperative princi-
ples. Hence, the Norwegian authorities consider that the lifting
of these restrictions would violate fundamental cooperative
principles. The Norwegian authorities point out that the
Norwegian act on cooperative companies may be stricter at this
point than the legislation on cooperatives in other European
States. As an example, the Norwegian authorities refer to
Article 64 of the Council Regulation on the Statute for
a European Cooperative Society (4), according to which the
cooperative may provide for the issuing of securities other
than shares which may be subscribed both by members and
non-members.

2.4. Objective of the scheme

According to the notification, the cooperative societies must be
upheld due to the public interest of maintaining undertakings
based on principles such as democracy, self-help, responsibility,
equality, equity and solidarity as an alternative to limited compa-
nies. Thus, in order to ensure the public, intangible interest of
maintaining the cooperative societies as an alternative to the
limited companies, there is a need to compensate the coopera-
tives for the disadvantage they otherwise suffer compared with
other companies. The objective of the proposed scheme is to
offset some of these disadvantages related to capital supply.

2.5. The proposed measure

The notified measure is laid down in a new Section 10-50 of
the Tax Act.

The first paragraph of the Tax Act reads as follows:

‘Cooperative societies may claim deduction in their income for
additional payments to the members according to Section 27 of
the Act on cooperative societies [(5)]. In addition, deduction may
be granted for allocations to equity capital up to 15 % of the
income. Deduction is only granted with regard to income deriving
from trade with the members. Trade with members and equivalent
trade must appear in the accounts and must be substantiated’ (6).

‘Equivalent trade’ is defined in paragraph 3 of Section 10-50 of
the Tax Act as fishermen's sales organisations purchase from
members of another fishermen's sales organisation provided that
certain conditions are fulfilled, purchase by an agricultural
cooperative from a corresponding cooperative in the aim to
regulate the market and purchase imposed by a State authority.
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(1) ‘Cooperative Law in Norway — Time for Codification?’ by Tore Fjørtoft and
Ole Gjems-Onstad, published in ‘Scandinativan Studies in Law’,
Volume 45— Company Law, 2003, pages 119-138.

(2) Act of 29 June 2007 No 81 Lov om samvirkeforetak (samvirkelova).
(3) Rt. 1917 page 627 and Rt. 1927 page 869.

(4) Council Regulation (EC) No 1435/2003 of 22 July 2003 on the Statute
for a European Cooperative Society (OJ L 207, 18.8.2003, p. 1).

(5) The first sentence of the provision is not relevant for the notified
scheme.

(6) Unofficial translation by the Authority. The original Norwegian text is
as follows: ‘(1) Samvirkeforetak kan kreve fradrag i inntekten for etterbeta-
linger til medlemmene etter samvirkeloven § 27. I tillegg kan det gis fradrag for
avsetning til felleseid andelskapital med inntil 15 prosent av inntekten. Fradrag
gis bare i inntekt av omsetning med medlemmene. Omsetning med medlem-
mene og likestilt omsetning må fremgå av regnskapet og kunne legitimeres.’.



It follows from the provision that deduction is only granted with
regard to income deriving from trade with members and equiva-
lent trade. Hence, no deduction is granted in income from trade
with others.

The Norwegian authorities estimate that the loss in tax revenue
resulting from the scheme will amount to between
NOK 35 million and NOK 40 million (approximately
EUR 4-5 million) for the fiscal year 2007.

2.6. Beneficiaries

The scheme is proposed to apply to the cooperative societies
indicated in paragraphs 2 and 4-6 of the proposed
Section 10-50 of the Tax Act.

It follows from the provisions referred to above that the notified
scheme mainly includes certain consumer cooperatives (1) and
cooperatives active within the agriculture, fisheries and forestry
industries. Furthermore, cooperative building societies which are
covered by the Act on cooperative building societies (2) may also
benefit from the tax deduction (3). Other forms of cooperatives
are not covered by the scheme.

3. Comments by the Norwegian authorities

The Norwegian authorities have stated that the scheme has been
notified to the Authority for reasons of legal certainty. The
Norwegian authorities claim that the scheme cannot be
supposed to constitute State aid within the meaning of
Article 61(1) of the EEA Agreement. This seems to be based on
three different lines of argumentation.

Firstly, the Norwegian authorities argue that the scheme does
not confer any advantage on the cooperatives. In this regard, the
Norwegian authorities argue that the general principle laid down
in the Altmark doctrine (4), referred to by the Norwegian autho-
rities as the market investor principle, ‘must apply where the
measure consists of advantages given to the recipient to cover the extra
costs for the undertaking to fulfil obligations imposed on it and by
which the State in return is given an intangible benefit of public inte-
rest’ (5). According to the Norwegian authorities, this should in
any case apply where the obligation imposed is external to the
interests of the undertakings concerned. The Norwegian autho-
rities claim that the principle laid down in the Altmark judge-
ment should apply in this case even though ‘the Norwegian
authorities are not of the opinion that the notified scheme is in line
with the Altmark judgement or compatible with the Authority's Guide-
lines on State Aid in the Form of Public Service Compensation’ (5).

The obligation imposed on the cooperatives is in this case the
prohibition for cooperatives to issue shares or other capital

certificates or securities in order to strengthen their equity
capital, restrictions which the Norwegian authorities consider as
essential. The intangible benefit is the public interest of keeping
up and safeguarding the cooperative companies as alternatives
to limited companies and other organisational forms.

The Norwegian authorities argue that the case law on which the
Authority's Public Service Compensation Guidelines is based
‘does not rule out that the market principle is applicable to payments
to compensate obligations imposed in order to ensure intangible
benefits for the public’ (5). The Norwegian authorities in this regard
refer to the Opinion of Advocate General Fennelly in
Case C-251/97 (6).

The Norwegian authorities go on to say that the obligation
imposed on the cooperatives is wholly external to the interest of
the cooperatives as it does not bring them any advantage as
regards their competitive or market position. The obligation
implies a loss in profit for the cooperatives as their equity may
not be optimal. The Norwegian authorities claim that the advan-
tage granted to the cooperatives by the scheme does not exceed
this loss, or at any rate does not exceed the intangible benefit
received by the State.

Secondly, the Norwegian authorities argue that the scheme is
not selective. The Norwegian authorities observe that all compa-
nies with limited liability may increase their equity by receiving
deposits and issue shares or other securities to the investors.
Although share deposits constitute an economic advantage for
the companies, the deposits are not subject to taxation for the
receiving company.

The cooperatives are not permitted to receive equity from
external investors or members by issuing shares or other kinds
of capital certificates or securities. According to the Norwegian
authorities, ‘the notified scheme is based on the same logic as the
general rule of regarding equity or share deposits as non-taxable
income. By the allocation as equity of an amount eligible under the
scheme, the amount is deemed as already taxed and not as taxable
income for the company’ (7). The Norwegian authorities further-
more point out that the tax deduction can only be made on
income deriving from trade with members and some other asso-
ciates.

In essence, the Norwegian authorities argue that the tax benefit
for the cooperatives is justified by the nature or general scheme
of the Norwegian tax system. In particular, the Norwegian
authorities claim that the proposed scheme implies that
‘the general system of equity financing for corporations by receiving
non-taxable deposits is made applicable also to the cooperative socie-
ties’ (8).
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(1) According to paragraph 2a of Section 10-50, the provision only applies
to cooperatives where more than 50 % of the regular turnover is related
to trade with the members.

(2) Act of 6 June 2003 No 38 Lov om bustadbyggjelag (bustadbyggjelagslova).
(3) This is an expansion of the scheme compared to the scheme in force

until 2005, cf. Section I.2.1 above.
(4) Case C-280/00, Altmark Trans GmbH, [2003] ECR I-7747.
(5) Section 1 of the letter from the Ministry of Finance dated 16 October

2007 (Event No 447272).

(6) Opinion of Advocate General Fennelly in Case C-251/97, French Repub-
lic v Commission, [1999] ECR I-6639.

(7) Section 4 of the letter from the Ministry of Finance dated 16 October
2007 (Event No 447272).

(8) Section VI of the letter from the Ministry of Finance dated 22 June
2007 (Event No 428135).



Thirdly, the Norwegian authorities argue that the measure does
not distort or threaten to distort competition in a way contrary
to Article 61(1) of the EEA Agreement, as the scheme is aimed
at compensating the disadvantage for the cooperatives when it
comes to access to equity capital. The difficulty for cooperatives
with regard to capital supply, itself, according to the Norwegian
authorities, implies a distortion of competition at the expense of
the cooperatives. The objective of the scheme is to counter this
distortion and thereby presumably improve the efficiency of the
markets in question.

As an additional point, the Norwegian authorities refer to the
Communication from the Commission to the Council and the
European Parliament, the European Economic and Social
Committee and the Committee of Regions on the promotion of
cooperative societies in Europe (1). The Norwegian authorities in
particular refer to Section 3.2.6 of the Communication where
the Commission i.a. states:

‘Some Member States (such as Belgium, Italy and Portugal)
consider that the restrictions inherent in the specific nature of
cooperative capital merit specific tax treatment: for example, the
fact that cooperatives' shares are not listed, and therefore not widely
available for purchase, results almost in the impossibility to realise
a capital gain; the fact that shares are repaid at their par value
(they have no speculative value) and any yield (dividend) is
normally limited may dissuade new memberships. In addition it is
to be mentioned that cooperatives are often subject to strict require-
ments in respect of allocations to reserves. Specific tax treatment
may be welcomed, but in all aspects of the regulation of coopera-
tives, the principle should be observed that any protection or bene-
fits afforded to a particular type of entity should be proportionate
to any legal constraints, social added value or limitations inherent
in that form and should not lead to unfair competition.’

The Norwegian authorities claim that the notified scheme is in
accordance with the EEA State aid rules and the principles
expressed by the Commission in the Communication.

II. ASSESSMENT

1. Scope of the Decision

As set out in Section I.2.6 above, the potential beneficiaries
under the scheme are mainly certain consumer cooperatives,
cooperatives active within the agriculture, fisheries and forestry
industries and cooperative building societies.

Article 8 of the EEA Agreement defines the scope of the Agree-
ment. It follows from paragraph 3 of Article 8 that:

‘Unless otherwise specified, the provisions of this Agreement shall
apply only to:

(a) products falling within Chapters 25 to 97 of the Harmonized
Commodity Description and Coding System, excluding the
products listed in Protocol 2;

(b) products specified in Protocol 3, subject to the specific arrange-
ments set out in that Protocol.’

On this basis, the agriculture and fisheries sectors to a large
extent fall outside the scope of the State aid rules of the EEA
Agreement.

Hence, this Decision applies to the proposed tax concession for
cooperative societies, but it does not deal with cooperatives
active in the agriculture and fisheries sectors to the extent that
the activities of these cooperatives fall outside the scope of the
State aid rules of the EEA Agreement.

2. The presence of State aid

State aid within the meaning of Article 61(1) of the
EEA Agreement

Article 61(1) of the EEA Agreement reads as follows:

‘Save as otherwise provided in this Agreement, any aid granted by
EC Member States, EFTA States or through State resources in any
form whatsoever which distorts or threatens to distort competition
by favouring certain undertakings or the production of certain
goods shall, in so far as it affects trade between Contracting
Parties, be incompatible with the functioning of this Agreement.’

The Authority will in the following examine whether the condi-
tions laid down in Article 61(1) of the EEA Agreement are
fulfilled in the present case and whether, consequently, the noti-
fied measure constitutes State aid.

2.1. Presence of State resources

The aid measure must be granted by the State or through State
resources. According to the notified scheme, the cooperatives
mentioned in Section 10-50 of the Tax Act will be entitled to
a special form of tax deduction. Hence, these cooperatives may
deduct allocations to equity capital from their income. The tax
deduction implies that the tax payable by the cooperatives
covered by the scheme is reduced. Hence, the measure consti-
tutes a loss of tax revenues for the Norwegian State, estimated
by the Norwegian authorities to amount to between approxima-
tely NOK 35 and 40 million (approximately EUR 4-5 million)
for the fiscal year 2007. Consequently, State resources are
involved.

2.2. Favouring certain undertakings or the production of certain goods

2.2.1. Advantage

The aid measure must confer on the cooperatives advantages
that relieve them of charges that are normally borne from their
budgets.

As referred to above, the proposed tax deduction implies that
the tax payable by the cooperatives covered by the scheme is
reduced. Thereby, the measure relieves them of charges that are
normally borne from their budgets.
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However, the Norwegian authorities argue that the proposed tax
deduction does not confer an advantage on the cooperatives
because the tax deduction must be regarded as compensation
for the obligations imposed on the cooperatives by law, and in
particular the prohibition for cooperatives to issue shares or
other capital certificates or securities in order to strengthen their
equity capital. The Norwegian authorities go on to argue that
the said prohibition is inherent in the legal form of cooperatives.
Furthermore, the issue of safeguarding the cooperatives, with
the legal restrictions and obligations imposed on them, as an
alternative to companies organised as limited companies, etc., is
of public interest.

It is the Authority's understanding that the Norwegian authori-
ties consider that the proposed aid is a part of a bargain
whereby the State, on the one hand, achieves that the coopera-
tives in their current form are safeguarded. The cooperatives, on
the other hand, obtain compensation for the disadvantages with
regard to equity capital imposed on them by law in the form of
a tax concession.

The Norwegian authorities refer to the Opinion of Advocate
General Fennelly in Case 251/97 (1) to justify their argumenta-
tion, and in particular argue that the obligations imposed on the
cooperatives are wholly external to the interests of the coopera-
tives themselves. The obligations are only advantageous for the
State, and the cooperatives should therefore be compensated for
their services.

The Norwegian authorities have referred to the market investor
principle as a justification for the scheme in the notification. It
is the opinion of the Authority that in this case the market inve-
stor principle cannot be applied, simply because the notified
measure is a fiscal measure which, as the Authority sees it, has
nothing to do with the State's possible behaviour as a market
investor.

The question remains whether the State may grant compensa-
tion for disadvantage of the cooperatives with regard to equity
capital without this amounting to State aid within the meaning
of Article 61(1) of the EEA Agreement (2).

First, the Authority will examine whether the prohibition for
cooperative societies to issue shares or other capital certificates
or securities is a service of general economic interest and there-
fore whether the Altmark doctrine (3) may apply.

In the Altmark judgement, the European Court of Justice (4)
concluded that ‘where a State measure must be regarded as compen-
sation for the services provided by the recipient undertakings in order to
discharge public service obligations, so that those undertakings do not
enjoy a real financial advantage and the measure thus does not have
the effect of putting them in a more favourable competitive position
than the undertakings competing with them, such a measure is not
caught by Article 92(1) of the Treaty’ (5).

In the Altmark judgement the Court of Justice set up four condi-
tions which have to be complied with in order for such
compensation to escape classification as State aid in a particular
case (6). First, the recipient undertakings must actually have
public service obligations to discharge, and the obligations must
be clearly defined. Second, the parameters on the basis of which
the compensation is calculated must be established in advance
in an objective and transparent manner. Third, the compensa-
tion cannot exceed what is necessary to cover all or part of the
costs incurred in the discharge of public service obligations,
taking into account the relevant receipts and a reasonable profit
for discharging those obligations. Fourth, if the undertaking
which is to discharge public service obligations is not chosen
pursuant to a public procurement procedure which would allow
for the selection of the tenderer capable of providing those
services at the least cost for the community, the level of
compensation needed must be determined on the basis of an
analysis of the costs which a typical undertaking, well run and
adequately provided with means of transport so as to be able to
meet the necessary public service requirements, would have
incurred in discharging those obligations, taking into account
the relevant receipts and a reasonable profit for discharging the
obligations.

Based on the information available to it, the Authority is uncer-
tain whether the Norwegian authorities argue that the service of
general economic interest involved is the interest of safeguarding
the cooperatives with their present obligations and restrictions
or more specifically the prohibition for cooperative societies to
issue shares or other capital certificates or securities. At this
stage of the proceedings, the Authority has not been presented
with any argument that would permit it to conclude that any of
these alternative definitions can be classified as a service of
general economic interest. In this regard, the Authority notes
that for Article 59(2) of the EEA Agreement to apply, what
needs to constitute a public service is the actual activities
performed by the undertakings concerned. In other words, that
a given company structure is seen as beneficial does not in itself
constitute a public service within the meaning of that provision.

In any event, even if the obligation for the cooperatives had
been considered to be a service of general economic interest,
the criteria for compensation set out in the judgment of the
Court of Justice in the Altmark case must apply if the measures
at hand were not to be covered by Article 61(1) of the EEA
Agreement.

However, the Norwegian authorities expressly state that they do
not consider the notified aid scheme to be in line with the
Altmark judgement. The Authority in this regard also refers to
the information submitted by the Norwegian authorities
whereby they have i.a. calculated neither the costs incurred on
the cooperatives by offering the alleged public service nor the
advantage for the cooperatives resulting from the tax conces-
sion.

On this basis, the Authority has reached the preliminary conclu-
sion that the Altmark doctrine does not apply to the present
case.
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(2) Cf. paragraph 20 of the quoted Opinion.
(3) Cf. Case C-280/00, Altmark Trans GmbH, cited above.
(4) Hereinafter referred to as ‘the Court of Justice’.
(5) Cf. paragraph 87 of the Judgement. (6) Cf. paragraphs 89-93 of the Judgement.



Second, the Authority will examine whether it can be concluded
that the proposed scheme does not involve an advantage for the
cooperatives covered by it on the basis that the aid is granted in
order to compensate the cooperative for structural disadvan-
tages (1).

The Norwegian authorities claim that the cooperatives are disad-
vantaged in comparison to other undertakings, i.a. limited
companies, when it comes to access to equity capital. However,
the Norwegian authorities have not provided detailed informa-
tion describing the situation of cooperatives in relation to other
companies which demonstrates that the possible disadvantage
with regard to equity capital is not offset by other elements in
the regime on cooperatives in Norway. The Norwegian authori-
ties confine their argumentation to the situation of the coopera-
tives with regard to equity capital.

Furthermore, it has not been accepted, either in the case-law of
the European Courts or in the practise of the Commission, that
a measure does not confer an advantage on the undertaking in
question merely because it compensates a ‘disadvantage’ suffered
by the undertaking (2).

Against this background, and on the basis of the lack of justifi-
cation provided by the Norwegian authorities, the Authority
doubts that the aid proposed to be granted to the cooperatives
can be regarded not to constitute an advantage for them on the
basis that they suffer from a structural disadvantage.

Third, the Norwegian authorities claim that the notified scheme
is in accordance with the EEA State aid rules and the principles
expressed in Communication from the Commission to the
Council and the European Parliament, the European Economic
and Social Committee and the Committee of Regions on the
promotion of cooperative societies in Europe (3). The Norwegian
authorities in particular refer to Section 3.2.6 of the Communi-
cation, where the Commission i.a. states that specific tax treat-
ment of cooperatives may be welcomed.

At this stage of the proceedings, the Authority is in doubt as to
what extent the Communication can provide the legal basis for
concluding that the notified scheme does not confer an advan-
tage on the cooperatives covered by it. In this regard, the Autho-
rity in particular refers to Section 3.2.7 of the Communication,
which reads as follows:

‘Cooperatives that carry out economic activities are considered as
“undertakings” in the sense of Articles 81, 82 and 86 to 88 of
the European Community Treaty (EC). They are therefore subject
in full to European competition and State aid rules, and also to
the various exemptions, thresholds and de minimis rules. There are
no grounds for special treatment of cooperatives in the general
competition rules; however certain aspects of their legal form and
structure should be taken into account on a case-by-case basis, as
previous decisions and rulings have demonstrated.’

Against this background, the preliminary conclusion of the
Authority is that the proposed tax concession implies an advan-
tage for the cooperatives covered by the scheme.

2.2.2. Se lect iv i ty

The aid measure must be selective in that it favours ‘certain
undertakings or the production of certain goods’.

The proposed scheme only covers certain cooperatives as speci-
fied in the draft Section 10-50 of the Tax Act. These cooperative
societies are entitled to a deduction of up to 15 % in the part of
their income deriving from trade with their members. Thus, the
tax base of these undertakings is reduced, and thereby also their
income tax. This tax rule deviates from the normal rules on
income tax payable by undertakings in Norway. On this basis,
the proposed scheme appears to be selective in that it favours
certain undertakings.

However, the Norwegian authorities argue, in essence, that the
tax benefit for the cooperatives is justified by the nature or
general scheme of the Norwegian tax system (4). In particular,
the Norwegian authorities claim that the proposed scheme
implies that ‘the general system of equity financing for corporations by
receiving non-taxable deposits is made applicable also to the coopera-
tive societies’ (5).

According to Section 3.4 of the Authority's Guidelines on busi-
ness taxation (6), certain differential measures whose economic
rationale makes them necessary to the smooth functioning and
effectiveness of the tax system might not constitute State aid. In
such cases, the measure would no longer be considered selec-
tive (7).

Against this background, the Authority has to examine whether
the logic underlying the tax exemption could justify
a differentiation between the cooperatives covered by the
proposed scheme and other undertakings. As the exemption
constitutes a derogation from the income tax, this tax will be
the general system against which the logic of the derogation
must be measured. In other words, the Authority will examine
whether the logic of the tax exemption for cooperatives is in
line with the objectives of the income tax itself.

According to the proposed scheme, certain cooperatives will be
entitled to a deduction in their income whereas companies
which are organised as limited companies etc. will not be enti-
tled to the same tax deduction. Thus, if a cooperative and
a limited company use their own income to add to their equity
capital, the cooperative covered by he proposed scheme will
benefit from a tax deduction which is not open to the limited
company.
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(1) It has been recognized that structural disadvantages may, in certain
specific situations, be offset by aid measures. Cf. Case T-157/01, Danske
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granted in order to compensate a company for the costs of replacing
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on a contract basis, comparable to the employees of its competitors.
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graph 92.

(3) COM(2004) 18 of 23 February 2004, cf. Section I.3 above.
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(5) Section VI of the letter from the Ministry of Finance dated 22 June
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measures relating to direct business taxation.
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and Finnfiord, the Kingdom of Norway, PIL and others v the EFTA Surveil-
lance Authority, [2005] EFTACourt Reports, p. 117 and Case C-143/99,
Adria-Wien Pipeline GmbH, [2001] ECR I-8365.



The Norwegian authorities claim that the deduction on the part
of the cooperatives is justified on the basis of their difficult
access to equity capital. However, the there is no link between
the two components in the argumentation of the Norwegian
authorities. Income tax is a tax levied on a company's income
from normal trade whereas share deposits and other equity
deposits are not qualified as income according to Norwegian tax
law (1). Hence, at this stage of the procedure, the Authority is in
doubt as to whether the different rules applicable to cooperative
societies and other undertakings in relation to equity deposits
can justify discrimination with regard to the rules on income
tax.

Already on this basis, the Authority is in doubt as to whether
the measure can be regarded as justified by the nature or general
scheme of the Norwegian tax system. However, as an additional
point, the Authority notes that the notified tax deduction for
cooperatives is not proposed to cover all cooperatives in
Norway. On the contrary, the scheme is only proposed to cover
certain cooperative societies as defined in the draft Section 10-
50 of the Tax Act. On the basis of the information submitted
by the Norwegian authorities, the Authority assumes that the
difficulties concerning access to equity capital explained above
are valid also for other cooperatives than he ones proposed to
be covered by the scheme.

Against this background, the preliminary conclusion of the
Authority is that the tax deduction for cooperatives does not
seem to be justified by the nature or general scheme of the
Norwegian tax system. It is therefore the preliminary conclusion
of the Authority on the basis of the information available to it
that the measure notified by the Norwegian authorities is selec-
tive.

2.3. Distortion of competition and effect on trade between Contracting
Parties

The aid measure must distort competition and affect trade
between the Contracting Parties. The tax deduction strengthens
the position of the cooperatives in relation to their competitors
which are organised differently. The tax deduction applies to all
main forms of cooperatives, and at least some of them are also
active on markets within the EEA. In this regard, the Authority
mentions that the consumer cooperative Coop NKL BA is part
of the Coop Nordic Group, which is the largest market partici-
pant in the retail food industry in Scandinavia (2).

The Norwegian authorities argue that the aim of the scheme is
to counter the existing competitive disadvantage for the coope-
ratives when it comes to access to equity capital. On this basis
they maintain that the scheme does not distort or threaten to
distort competition.

The Authority notes that the effect of the scheme is to reduce
the income tax of the cooperatives covered by the scheme
compared to other companies. Thereby, the competitive position
of the cooperatives is strengthened. The fact that the coopera-
tives have certain obligations according to Norwegian law which
are not imposed on i.a. limited companies is not decisive in this
regard.

Against this background, the preliminary conclusion of the
Authority is that the tax deduction is likely to distort competi-
tion and affect trade between the Contracting Parties.

2.4. Conclusion on the presence of State aid

On the basis on the information set out above, the Authority
has reached the preliminary conclusion that the notified scheme
concerning tax concessions for cooperative societies in Norway
constitutes State aid within the meaning of Article 61(1) of the
EEA Agreement.

3. Procedural requirements

Pursuant to Article 1(3) of Part I of Protocol 3 to the Surveil-
lance and Court Agreement, ‘the EFTA Surveillance Authority shall
be informed, in sufficient time to enable it to submit its comments, of
any plans to grant or alter aid. […]. The State concerned shall not
put its proposed measures into effect until the procedure has resulted in
a final decision’.

The Norwegian authorities have complied with the notification
requirement by submitting notification of the new Section 10-50
of the Tax Act by letters dated 28 June 2007 and 16 October
2007 and by not implementing the scheme until it possibly
would be approved by the Authority.

The Authority can therefore conclude that the Norwegian
authorities have respected their obligations pursuant to
Article 1(3) of Part I of Protocol 3 to the Surveillance and Court
Agreement.

4. Compatibility of the aid

Support measures caught by Article 6l(l) of the EEA Agreement
are generally incompatible with the functioning of the EEA
Agreement, unless they qualify for a derogation in Article 61(2)
or (3) of the EEA Agreement.

The derogation laid down in Article 6l(2) is not applicable to
the aid in question, which is not designed to achieve any of the
aims listed in this provision.

The aid can furthermore not be justified under Article 61(3)(b)
of the EEA Agreement, as the aid is not given to promote the
execution of an important project of common European interest
or to remedy a serious disturbance in the economy of Norway.

The aid in question is not linked to any investment. It simply
reduces the costs which companies would normally have to bear
in the course of pursuing their day-to-day business activities and
is consequently to be classified as operating aid. Operating aid is
normally not considered suitable to facilitate the development
of certain economic activities or of certain regions as provided
for in Article 61(3)(c) of the EEA Agreement.

On the basis of the information available to it, the Authority is
of the opinion that none of the Authority's Guidelines apply to
the scheme.
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In the notification, the Norwegian authorities claim that the
notified scheme is in accordance with the EEA State aid rules
and the principles expressed in Communication from the
Commission to the Council and the European Parliament, the
European Economic and Social Committee and the Committee
of Regions on the promotion of cooperative societies in
Europe (1).

At this stage of the proceedings, the Authority doubts that the
Communication can be understood as arguing that State aid
measures such as the notified scheme should be considered to
be compatible with the State aid rules of the EEA Agreement (2).

Against this background, the Authority is of the preliminary
opinion that the Communication does not provide a basis for
concluding that the scheme is compatible with the State aid
provisions laid down in the EEA Agreement.

On this basis, the preliminary conclusion of the Authority is
that the notified scheme does not qualify for derogation under
Article 61(2) or (3) of the EEA Agreement and is therefore not
compatible with the Agreement.

5. Conclusion

Based on the information submitted by the Norwegian authori-
ties, the Authority cannot exclude the possibility that the aid
measure constitutes aid within the meaning of Article 61(1) of
the EEA Agreement. Furthermore, the Authority has doubts that
the measure can be regarded as complying with Article 61(3)(c)
of the EEA Agreement. The Authority thus doubts that the noti-
fied measure is compatible with the functioning of the EEA
Agreement.

Consequently, and in accordance Article 4(4) of Part II of
Protocol 3 to the Surveillance and Court Agreement, the Autho-
rity is obliged to open the procedure provided for in Article 1
(2) of Part I of Protocol 3 of the Surveillance and Court Agree-
ment. The decision to open proceedings is without prejudice to
the final decision of the Authority, which may conclude that the
measure in question is compatible with the functioning of the
EEA Agreement.

In light of the foregoing considerations, the Authority, acting
under the procedure laid down in Article 1(2) of Part I of
Protocol 3 to the Surveillance and Court Agreement, requests
the Norwegian authorities to submit their comments within
one month of the date of receipt of this Decision.

In light of the foregoing consideration, the Authority requires
that, within one month of receipt of this Decision, the
Norwegian authorities provide all documents, information and
data needed for assessment of the compatibility of the notified
scheme concerning tax benefits for cooperative companies,

HAS ADOPTED THIS DECISION:

Article 1

The EFTA Surveillance Authority has decided to open the formal
investigation procedure provided for in Article 1(2) of Part I of
Protocol 3 to the Surveillance and Court Agreement against
Norway regarding the proposed scheme concerning tax benefits
for cooperative companies.

Article 2

The Norwegian authorities are requested, pursuant to Article 6(1)
of Part II of Protocol 3 to the Surveillance and Court Agree-
ment, to submit their comments on the opening of the formal
investigation procedure within one month from the notification
of this Decision.

Article 3

The Norwegian authorities are invited to provide within
one month from notification of this Decision, all documents,
information and data needed for assessment of the compatibility
of the aid measure.

Article 4

This Decision is addressed to the Kingdom of Norway.

Article 5

Only the English version is authentic.

Done at Brussels, 19 December 2007.

For the EFTA Surveillance Authority

Per SANDERUD

President

Kristján Andri STEFÁNSSON

College Member
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Výzva k podání připomínek podle čl. 1 odst. 2 části I protokolu 3 k Dohodě o Kontrolním úřadu
a Soudním dvoru ke státní podpoře pro námořní dopravu ve formě daně z tonáže a navrácení daně

námořníkům

(2008/C 96/07)

Rozhodnutím č. 721/07/KOL ze dne 19. prosince 2007 uvedeným v závazném znění na stránkách následu-
jících po tomto shrnutí zahájil Kontrolní úřad ESVO řízení podle čl. 1 odst. 2 části I protokolu 3 k Dohodě
mezi státy ESVO o zřízení Kontrolního úřadu a Soudního dvora (dále jen „Dohoda o Kontrolním úřadu
a Soudním dvoru“). Islandským orgánům byla pro informaci zaslána kopie tohoto rozhodnutí.

Kontrolní úřad ESVO tímto vyzývá státy ESVO, členské státy EU a zúčastněné strany, aby předložily připo-
mínky týkající se tohoto opatření, a to ve lhůtě jednoho měsíce od zveřejnění tohoto oznámení na adresu
Kontrolního úřadu ESVO:

EFTA Surveillance Authority
Registry
Rue Belliard 35
B-1040 Brussels

Připomínky budou předány islandským orgánům. Zúčastněné strany podávající připomínky mohou písemně
a s uvedením důvodů požádat o zachování důvěrnosti ohledně své totožnosti.

SHRNUTÍ

1. POSTUP

Dopisem ze dne 23. března 2007 informovaly islandské orgány Úřad o plánované podpoře námořní
dopravy ve formě daně z tonáže a navracení daně námořníkům. Po výměně dopisů s islandskými orgány se
Úřad rozhodl zahájit formální vyšetřovací řízení týkající oznámených opatření.

2. SKUTKOVÝ STAV

2.1 Daň z tonáže

Na Islandu je standardní sazba daně z příjmu právnických osob 18 %. Zákonem č. 86/2007 o zdanění
provozu obchodních plavidel, „Lög um skattlagningu kaupskipaútgerðar“ (dále jen: „zákon o zdanění tonáže“),
zavedly islandské orgány výhodnější úpravu zdanění tonáže. Zákon o zdanění tonáže stanoví, že namísto
běžné daně z příjmu právnických osob ve výši 18 % mohou rejdařské společnosti využít příznivějšího
zdanění tonáže, jež umožňuje rejdařstvím vypočítat zisky na základě teoretického zisku za den, jenž závisí
na tonáži dané lodě. Běžná daň z příjmu právnických osob se poté použije na takto vypočítanou částku.

Úprava se použije na lodě zapsané v Islandském mezinárodním lodním rejstříku (dále jen „IIS“) o výtlaku
alespoň 100 GT, jež jsou používány k zahraniční přepravě osob nebo nákladu a vnitrostátní přepravě
nákladu. Úprava se použije na obchodní lodě vlastněné provozovatelem plavidla, pronajaté bez posádky
(boraboat charter) a pronajaté s posádkou (time charter).

Daň z tonáže se uplatní také na některé doplňkové činnosti, jako je využití kontejnerů v nákladní dopravě,
nakládání, vykládání a údržba atd.

Aby subjekty mohly využít ustanovení zákona o dani z tonáže, musejí být plavidla registrována v islandském
mezinárodním lodním rejstříku a rejdařství musejí mít na Islandu neomezenou daňovou povinnost. Neome-
zená daňová povinnost znamená, že společnosti, jež mají své sídlo na Islandu, zde zdaňují svoje celosvětové
příjmy. Při zdanění u zdroje podle článku 3 zákona o dani z příjmu není možné použít daň z tonáže.

Zdanitelný základ (teoretický zisk) se stanoví tímto způsobem:

Do 25 000 NT včetně – 30 ISK na 100 NT (0,36 EUR)

Od 25 001 NT – 10 ISK na 100 NT (0,12 EUR).
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Určitá ustanovení zákona o zdanění tonáže by měla zaručit, že výhody plynoucí z daně z tonáže neovlivní
příznivě jiné činnosti vlastníka lodě. Vlastník lodě, jenž se rozhodne využít daně z tonáže, je vázán tímto
režimem po tři roky.

2.2 Úprava navrácení daně při zaměstnání námořníků

Islandské orgány také oznámily systém podpory pro hrubé mzdy námořníků, v rámci něhož by majitelé lodí
mohli získat podporu dosahující 90 % daně z příjmu vypočítané z hrubé mzdy zaměstnaných námořníků.
Aby vlastník lodi mohl tuto podporu získat, musí splňovat stejné podmínky jako u daně z tonáže (tj. regis-
trace a neomezená daňová povinnost) a zaměstnávat námořníky, kteří mají daňovou povinnost na Islandu.

Jak úprava daně z tonáže, tak i úprava navrácení daně u námořníků platí na dobu neurčitou.

3. POSOUZENÍ

Úřad se domnívá, že jsou splněny všechny podmínky čl. 61 odst. 1 Dohody o EHP, což znamená, že se
jedná o státní podporu.

S ohledem na slučitelnost režimu podpory s ustanoveními Dohody o EHP upravujícími státní podporu
posoudil Úřad tento případ podle čl. 61 odst. 3 písm. c) Dohody o EHP ve spojení s pokyny Úřadu ke státní
podpoře pro námořní dopravu (dále jen „pokyny“).

3.1 Daň z tonáže

Úřad má z následujících důvodů pochybnosti o slučitelnosti daně z tonáže.

Zahrnutí činností správy lodí

Úřad si není jist, zda je možné do systému daně z tonáže zahrnout také lodě pronajaté na dobu určitou
nebo činnosti správy lodí. Podle části 3.1 (11) pokynů může být podpora poskytnuta pouze pro ty plavidla,
u nichž rejdařství zajišťuje také veškerou posádku a technický management. Kromě toho nesmí tonáž těchto
plavidel překračovat čtyřnásobek tonáže plavidel u nichž společnost, která je poplatníkem daně z tonáže,
přebírá veškerou odpovědnost za řízení, včetně obchodního řízení.

Požadavek registrace lodi v IIS a požadavek neomezené daňové povinnosti

Požadavek stanovující, že plavidla musejí být registrována v IIS, aby mohla využít úpravy daně z tonáže,
vede k vyloučení plavidel, jež nejsou registrována na Islandu. Ustálenou zásadou je, že ačkoliv přímé zdanění
patří do pravomoci členských států EHP, musejí ho tyto státy však vykonávat v souladu s právem EHP. Toto
rozdílné zacházení představuje omezení volného usazování skrze registrace lodí v jiných státech EHP. Z
dohody o EHP plyne, že státní podpora, která je v rozporu s jinými ustanoveními Dohody o EHP, nemůže
být prohlášena za slučitelnou s fungováním Dohody o EHP. Úřad zatím nenašel důvody, proč by takové
omezení svobody usazování bylo nezbytné pro naplnění cílů úpravy daně z tonáže.

Přístup k výhodnému režimu daně z tonáže je dále omezen na ty společnosti, které mají neomezenou
daňovou povinnost na Islandu. Daňová povinnost na Islandu může alespoň v zásadě vzniknout také z tzv.
zdanění u zdroje. Tato skutečnost znamená, že společnost, která je registrovaná v jiném členském státě EHP,
může mít daňovou povinnost pro určité transakce na Islandu, aniž by měla přístup k příznivější úpravě daně
z tonáže.

Islandské orgány zdůrazňují, že v případě existence smluv o zamezení dvojího zdanění budou vlastníci lodí
platit daně pouze v zemi, kde se nachází stálá provozovna a ne na Islandu. Island však neuzavřel dohody
o zamezení dvojího zdanění se všemi státy EHP. V důsledku této skutečnosti se zdá, že požadavek neome-
zené daňové povinnosti pro přístup k výhodnějšímu daňovému režimu představuje rozdílné zacházení, jež
omezuje svobodu poskytovatelů služeb, kteří jsou usazeni v jiných státech EHP, poskytovat služby námořní
dopravy na Islandu.
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Základ daně

Úřad má pochybnosti, pokud jde o stanovení základu daně, jenž se ve srovnání s jinými úpravami daně
z tonáže, které již byly schváleny, zdá být nízký. Oddíl 3.1 (18) pokynů pro námořní dopravu stanoví, že
Komise ES schválí pouze takové úpravy, jež u stejné tonáže vedou k daňovému zatížení, které „je zhruba stejné
jako u již schválených úprav. Úřad bude usilovat také o to, aby byly zachovány srovnatelné podmínky jako jsou u již
schválených úprav“. Z tohoto důvodu musí Úřad posoudit, zdali je oznámený základ daně v zásadě v souladu
se základem daně v jiných oznámených a schválených úpravách. Úřad dochází k závěru, že tomu tak není,
neboť základ daně může být o 25 % až 60 % nižší než základ daně platný v jiných zemích.

Doba používání systému daně z tonáže

Úřad má pochybnosti ohledně na období, během něhož musí vlastník lodi setrvat v rámci islandské úpravy
daně z tonáže. Na Islandu činí toto období tři roky. Z rozhodovací praxe Komise plyne, že minimální trvání
tohoto období je u jiných doposud schválených úprav daně z tonáže deset let. Úřad má obavy, že toto kratší
období pro používání uvedené úpravy může vést k tomu, že islandská úprava daně z tonáže bude atraktiv-
nější a povede ke změnám vlajky v rámci EHP.

3.2 Úprava navrácení daně při zaměstnání námořníků

Islandské orgány nepředložily písemnou definici výrazu „námořník“ v právním ani správním aktu, avšak
potvrdily, že podmínkou není ani státní občanství ani trvalý pobyt námořníka. Následně mohou do této
úpravy spadat také státní občané třetích států. Úřad zdůrazňuje, že pro osobní přepravu mezi přístavy EHP
by podpora měla být poskytována pouze pro zaměstnávání námořníků z EHP (viz také oddíl 3.2 (3)
pokynů). Úřad má na základě jemu dostupných informací pochybnosti, zda je definice námořníků z EHP
v tomto ohledu používána správně.

Dále se zdá, že vlastníci lodí, kteří jsou vyloučeni z úpravy daně z tonáže, jsou také vyloučeni z úpravy
navracení daně. Společnosti, jež mají na Islandu neomezenou daňovou povinnost, nebudou moci podpory
využít, pokud budou jejich lodě registrovány v jiných státech EHP. Zdá se, že toto omezení se vztahuje jak
na situace, ve kterých členové posádky mají na Islandu daňovou povinnost u daně z příjmu (z důvodu trva-
lého pobytu na Islandu), tak i na situace, kdy členové posádky nemají na Islandu žádnou daňovou povinnost.
Úřad má v tomto ohledu stejné obavy jako v případě daně z tonáže.

4. ZÁVĚR

Na základě výše uvedených skutečností se Úřad rozhodl zahájit formální vyšetřovací řízení s ohledem na
oznámenou úpravu daně z tonáže a úpravu navrácení daně při zaměstnání námořníků.
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EFTA SURVEILLANCE AUTHORITY DECISION
No 721/07/COL

of 19 December 2007

to initiate the procedure provided for in Article 1(2) of Part I of Protocol 3 to the Surveillance and
Court Agreement with regard to State aid to maritime transport in Iceland in the form of a tonnage

tax scheme and a refund scheme for the employment of seafarers

(Iceland)

THE EFTA SURVEILLANCE AUTHORITY (1),

Having regard to the Agreement on the European Economic
Area (2), in particular to Articles 61 to 63 and Protocol 26
thereof,

Having regard to the Agreement between the EFTA States on
the Establishment of a Surveillance Authority and a Court of
Justice (3), in particular to Article 24 thereof,

Having regard to Article 1(2) of Part I and Articles 4(4) and 6
of Part II of Protocol 3 to the Surveillance and Court Agree-
ment,

Having regard to the Authority's Guidelines (4) on the applica-
tion and interpretation of Articles 61 and 62 of the EEA Agree-
ment, and in particular the Chapter on Aid to Maritime Tran-
sport,

Having regard to the Authority's Decision No 195/04/COL of
14 July 2004 on the implementing provisions referred to under
Article 27 of Part II of Protocol 3 to the Surveillance and Court
Agreement,

Whereas:

I. FACTS

1. Procedure

By letter of 23 March 2007 from the Icelandic Mission to the
European Union forwarding a letter from the Ministry of
Finance of the same date, both received and registered by the
Authority on 27 March 2007 (Event No 415003), the Icelandic
authorities notified the Authority of planned aid to the maritime
transport sector, pursuant to Article 1(3) of Part I of Protocol 3
to the Surveillance and Court Agreement.

By letter dated 20 April 2007 (Event No 417798), the Autho-
rity requested additional information to which the Icelandic
authorities replied on 20 June 2007 (Event No 426146).

A second request for information was sent by the Authority on
10 August 2007 (Event No 428891), to which the Icelandic
authorities replied on 12 September 2007 (Event No 440936).

By letter dated 2 October 2007, the Authority informed the
Icelandic authorities that the questions raised by the Authority's
Internal Market Directorate at the package meeting on 24 and
25 May 2007 were also relevant for the assessment of the State
aid notification and were therefore considered to form part of
the current investigation. Thus, the Authority considered that its
two months deadline to adopt a decision would not start before
answers to these questions had been provided by the Icelandic
authorities. The Icelandic authorities replied to those questions
by a letter dated 16 October 2007 (Event No 447358).

The notification was discussed between the Authority and the
Icelandic authorities in a State aid package meeting on
29 October 2007.

2. Description of the proposed measures

The notification concerns State aid to the maritime sector, firstly
by means of the introduction of a tonnage tax scheme, and
secondly by the introduction of a special refund scheme for
ship-owners, who will be entitled to claim a refund for income
tax paid on seafarers' wages. The two measures will be described
below.

2.1. Title and objective of the notified schemes

The title of the scheme ‘Ríkisstyrkur vegna kaupskipaútgerðar á
Íslandi’, i.e. State aid to maritime transport in Iceland comprises
both notified measures. The objective is to support the maritime
transport sector in Iceland by giving advantages to ship-owners
with a view to encouraging them to register in Iceland, rather
than sailing under a convenience flag.

2.2. National legal basis for the notified measures

The legal basis for the above mentioned measures is Act
No 86/2007 on the Taxation of merchant vessel operations,
‘Lög um skattlagningu kaupskipaútgerðar ’ (hereinafter ‘the Tonnage
Tax Act’). This Act was adopted by Parliament on 17 March
2007 and published in the Official Law Gazette on 30 March
2007. According to Article 17 of the Tonnage Tax Act, it will
enter into force on 1 January 2008.

The Tonnage Tax Act needs to be seen in connection with Act
No 38/2007 on the Icelandic International Shipregister (herei-
nafter IIS). This Act should also enter into force on 1 January
2008. However, the Icelandic Government has submitted to the
Authority a Government draft bill which would postpone the
entry into force of Act No 38/2007 until 1 January 2009. This
would according to the Icelandic authorities not affect the entry
into force of the Tonnage Tax Act. It would, however, render the
Tonnage Tax Act temporarily ineffective since registration in the
IIS is a pre-condition for access to the tonnage tax scheme and
the refund scheme for seafarers.
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2.3. Details of the Tonnage Tax

In Iceland the normal corporation tax rate is 18 %. The Tonnage
Tax Act provides that, instead of the ordinary corporation tax
on profits at 18 %, shipping companies can be subject to a more
favourable tonnage tax calculated on the basis of a notional
profit per day depending on the tonnage of the ship concerned.
The standard corporation tax rate is then applied to the amount
of profit so established.

The scheme has the following eligibility requirements:

2.3.1. Eligible activities

The scheme covers ships on the IIS (1) of at least 100 GT used
for transportation of people or cargo abroad and transportation
of cargo domestically. Article 4 of the Tonnage Tax Act defines
more precisely that the transport of cargo or passengers is to be
done by means of:

1. merchant vessels owned by the vessel operator;

2. merchant vessels leased without crew (bareboat charter);

3. merchant vessels leased with crew (time charter).

Merchant vessel operations do not include the leasing of bare-
boat charter for longer periods than three years.

Article 4 of the Tonnage Tax Act also lists a number of activi-
ties, which are not eligible for any support under the Act, such
as fishing, harbour constructions, diving, piloting and salvage,
educational and schooling activities or other social activities,
sports, entertainment and leisure activities, including whale
watching and passenger transport between ports within Iceland
that are not ports of calls between countries.

As confirmed by the Icelandic authorities, towing and dredging
activities are not eligible under the Act.

2.3.2. Ancillary activities

The following activities are considered operational elements in
merchant vessel operations pursuant to the Tonnage Tax Act.
These activities qualify for the tonnage tax as well:

1. the use of containers in cargo transportations;

2. the operation of loading, unloading and maintenance facili-
ties;

3. operation of ticket sales and passenger terminals;

4. the operation of offices and management facilities;

5. sales of consumer products on board merchant vessels.

2.3.3. Registration in the IIS and full tax liability

According to Article 1 of Act No 86/2007 (Tonnage Tax Act),

‘[l]imited liability companies and private limited companies, subject
to taxation pursuant to item 1 of paragraph 1 of Article 2 of

Act No 90/2003 on Income Tax, and operating merchant vessels regi-
stered in the Icelandic International Shipregister (IIS), may decide to
pay taxes on their merchant vessel operations in accordance with this
Act instead of Act No 90/2003.’

Hence, in addition to the limitation with regard to eligible tran-
sport activities described above, the Tonnage Tax Act stipulates
two requirements to be fulfilled for the ship-owner to qualify
for the favourable tonnage tax rates.

Firstly, the vessels to which tonnage tax applies must be regi-
stered in the Icelandic International Shipregister (hereinafter IIS).
Secondly, the limited liability companies and private limited
companies must be subject to taxation pursuant to Article 2(1)
subparagraph 1 of Act No 90/2003 on Income Tax (hereinafter
‘the Income Tax Act’). That provision states that companies
domiciled in Iceland are liable there to tax on their global
income (full tax liability). A legal person is considered to be
domiciled in Iceland if it is registered in Iceland, if it considers
Iceland as its residence according to its bylaw, or if it has the
real seat of its administration in Iceland. Article 3 of the Income
Tax Act provides that non-domiciled companies are liable in
Iceland to tax on income originating in Iceland (source taxa-
tion).

The Authority assumes that the reference to ‘limited liability
companies and private limited companies’ does not entail that the
companies have to be incorporated under Icelandic company
law as Icelandic companies in order to qualify for the tonnage
tax scheme. Thus, it assumes that such companies incorporated
under the company law of another EEA State would qualify for
the tonnage tax scheme provided the additional requirements
are met. The Icelandic authorities are requested to clarify this
issue.

2.3.4. Requirement of a flag link

The Icelandic authorities argue that registration in the IIS is not
considered to be a so-called flag link. No explicit flag link with
Iceland strictu sensu is required. Indeed, according to Section 6 of
Act No 38/2007 on the IIS ‘a merchant vessel that is registered in
the Icelandic International Shipregister is considered to be an Icelandic
vessel and has the right to sail under the national flag of Iceland’. The
Icelandic authorities therefore describe the flag link as a right
and not a condition for eligibility under the scheme.

A ship not flying the Icelandic flag could still have access to the
tonnage tax as long as it is registered in the IIS. In that regard,
Article 4 of the same Act prescribes that registration is open to
where the ‘owner of the merchant vessel is an Icelandic citizen,
a citizen of another State in the European Economic Area or of the
founding States of the European Free Trade Area, a citizen of the
Faeroe Islands or a legal entity registered in Iceland’.

2.3.5. Establishment of the tax rate

According to Article 6 of the Tonnage Tax Act, the tax base
(notional profit) will be established as follows:

Up to and including 25 000 NT — ISK 30 per 100 NT

From 25 001 NT — ISK 10 per 100 NT.

No deductions are permitted from the tax base.
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(1) There is already an Icelandic Ship Register, which covers fishing ships,
sailboats, ferries, etc. which will not be replaced by the newly intro-
duced IIS. The registers will be run separately.



2.3.6. Taxation under the Income Tax Act and Separate Accounting

Article 4 of the Tonnage Tax Act specifies that if a vessel
operator is also engaged in other activities than the ones quali-
fying for tonnage tax, he should be taxed for those activities in
accordance with the Act on Income Tax.

Article 7 of the Tonnage Tax Act stipulates that income and
costs of merchant vessel operations should be kept separate
from the income and costs of other activities. Article 8 of the
Tonnage Tax Act provides that interest, depreciation and
exchange rate gains shall be divided between the merchant
vessel operation and other activities in proportion to the book
value of assets used in merchant vessel operation, on one hand,
and for other uses, on the other hand.

Article 9 of the Tonnage Tax Act stipulates that merchant vessel
operation costs cannot be deducted from the income of the
vessel operator subject to taxation under the Income Tax Act.
Costs, other than financial costs, which relate at the same time
to the acquisition of income in merchant vessel operations and
the acquisition of other income, should be divided in proportion
to the income. In the event that interest expenses, depreciation
and exchange rate losses pursuant to Article 49 of the Income
Tax Act relate at the same time to the acquisition of income in
merchant vessel operation and the acquisition of other income,
such financial costs shall be divided in proportion to the book
value of assets used in merchant vessel operations, on one hand,
and for other uses, on the other hand. Costs which are consi-
dered to relate to the generation of other income than that from
merchant vessel operation shall be governed by the Income Tax
Act.

Losses from merchant vessel operations should not be deduc-
tible with regard to taxation of other activities according to the
Income Tax Act, cf. Article 11 of the Tonnage Tax Act.

2.3.7. Duration of the tonnage taxation

According to Article 2 of the Tonnage Tax Act, the taxation will
apply for a period of three years. This means that a ship-owner
opting for the tonnage tax has to stay within that scheme for
three years.

2.4. Details of the special refund for seafarers' income tax

The Icelandic authorities have also notified a gross wage support
system for seafarers, by which ship-owners may be paid grants
amounting to 90 % of the income tax calculated on the gross
wages of the employed seafarers (1). In order to qualify for the
grants the ship-owner must be a limited liability company or
private limited company with full tax liability in Iceland, the
vessels must be registered in the IIS and the ship-owner must
employ seafarers who are eligible for taxation in Iceland.

The relevant provision, Article 16 of the Act, reads as follows:

‘Limited liability companies and private limited companies subject
to taxation pursuant to Item 1 of Paragraph 1 of Article 2 of Act
No 90/2003 on Income Tax, and which operate merchant vessels,
cf. Article 3, registered in the Icelandic International Shipregister
(IIS), shall receive a subsidy which corresponds to 90 % of the

correctly determined amount of income tax and municipal income
tax in withholding taxes on the wages of the crew of the merchant
vessels in question, having taken into account personal tax allo-
wances and seamen's allowances. The withholding tax shall, in
other respects, be so disposed of that 5 % shall be paid to the
Treasury and 5 % shall be paid to the municipality of the crew-
member in question. This disposal shall replace the disposal of
withholding tax and division according to the Act on Withholding
Tax, the Act on Income Tax and the Act on Municipal Revenue
Base.

The Minister of Finance shall, by means of a regulation, specify
the implementation of payments pursuant to Paragraph 1, inclu-
ding the form of subsidy applications, payment times and balan-
cing against unpaid public levies.’

The Icelandic authorities have confirmed that there are no eligi-
bility criteria on the level of the seafarer other than being
employed with a merchant shipping company and having tax
liability in Iceland. The refund is only given for the income tax,
calculated on the seafarers' wages. It does not cover any social
security contributions. The Icelandic authorities have also
confirmed that the seafarer's nationality is not relevant in this
respect. Nor does the seafarer need to have a residence in
Iceland in order for the ship-owner to be able to qualify for the
grant.

2.5. Aid recipients, budget, duration and entry into force of
the notified measures

The Icelandic authorities have not submitted any exact figures
regarding the reduction of State revenue that will follow from
the application of the tonnage tax scheme as compared with the
tax revenue that would have followed from the application of
the ordinary corporation tax rules.

The Icelandic authorities state that the cost of the notified
measures will depend on the number of vessels registering in
the IIS. A preliminary estimate points to a registration of
12 vessels for which the tonnage tax is assumed to be on
average ISK 120 000. Hence, the tonnage tax revenue would
amount to some ISK 1 440 000. However, the preliminary esti-
mate does not indicate the amount of ordinary corporate tax
these 12 vessels otherwise would have been liable to.

For the seafarers' gross wage support scheme, the Icelandic
authorities estimate a budget of ISK 140-150 million per year
(based on 12 estimated vessels which might register and
200 seafarers employed on those ships).

The Icelandic authorities have not limited the duration of the
schemes. They have, however, confirmed to the Authority that
they would be willing to re-notify the scheme after a given
number of years.

The Tonnage Tax Act will enter into force on 1 January 2008.
Still, according to the Icelandic authorities, the Act will not be
effective before the entry into force of the Act on the IIS which
is supposed to enter into force on 1 January 2009 (2).

2.6. Overlap with other schemes

Cumulation of the scheme with other schemes will be moni-
tored by the Icelandic tax authorities.
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(1) Letter of the Icelandic authorities dated 23 March 2007 (Event
No 415003). (2) Cf. point 2.2 above.



2.7. Information on the expected macro-economic return on
the maritime cluster

Pursuant to Section A12(2) of the Authority's State Aid Guide-
lines for Aid to the Maritime Transport Sector, the Icelandic
authorities carried out a cost effect analysis to establish the
macro-economic return of the notified tax schemes. The analysis
states that it is difficult to foresee the economic effects of the
Tonnage Tax Act as it will depend on the number of ships regi-
stered on the IIS. On the estimate of jobs created or saved, the
Icelandic authorities estimate that the effect of both support
measures is that in the next six years 200 seafarers will be
employed as new crew on qualifying merchant vessels.

II. ASSESSMENT

1. The presence of State aid

State aid within the meaning of Article 61(1) of the
EEA Agreement

Article 61(1) of the EEA Agreement reads as follows:

‘Save as otherwise provided in this Agreement, any aid granted by
EC Member States, EFTA States or through State resources in any
form whatsoever which distorts or threatens to distort competition
by favouring certain undertakings or the production of certain
goods shall, in so far as it affects trade between Contracting
Parties, be incompatible with the functioning of this Agreement.’

The individual criteria of that provision will be examined below.

1.1. Presence of State resources

The aid measure must be granted by the State or through State
resources. The application of the lower tonnage tax rather than
the ordinary corporate tax leads to a loss of State revenues. Like-
wise are the subsidies from the national budget given to ship-
owners for the income tax of the seafarers State resources.

1.2. Favouring certain undertakings or the production of
certain goods

The two measures give ship owners advantages by way of subsi-
dies and tax concessions. The two measures are limited to the
maritime sector and therefore favour only certain undertakings.
Hence, they must be viewed as selective within the meaning of
Article 61(1) of the Agreement.

1.3. Distortion of competition and effect on trade between
Contracting Parties

The aid measure must distort competition and affect trade
between the Contracting Parties. The tax relief and the subsidy
for the seafarers' income tax strengthens the ship-owners posi-
tion towards their competitors within the EEA. The maritime
transport activities in question are carried out within the EEA
and internationally. Hence, the measures affect trade between
the Contracting Parties.

1.4. Conclusion

The Authority therefore takes the preliminary view that the noti-
fied support measures constitute State aid within the meaning
of Article 61(1) of the EEA Agreement (1).

2. Procedural requirements

Pursuant to Article 1(3) of Part I of Protocol 3 to the Surveil-
lance and Court Agreement, ‘the EFTA Surveillance Authority shall
be informed, in sufficient time to enable it to submit its comments, of
any plans to grant or alter aid. […]. The State concerned shall not
put its proposed measures into effect until the procedure has resulted in
a final decision’.

By submitting notification of the two support measures,
forwarded with a letter from the Icelandic Mission to the
European Union dated 23 March 2007 (Event No 415003), the
Icelandic authorities have complied with the notification require-
ment. The Tonnage Tax Act has not yet entered into force. The
Authority can therefore conclude that the Icelandic authorities
have respected their obligations pursuant to Article 1(3) of Part I
of Protocol 3 to the Surveillance and Court Agreement.

That being said, according to the notification, the entry into
force of the new Tonnage Tax Act does not seem to be depen-
dent upon a final positive decision from the Authority. An entry
into effect before a final decision would be a breach of the stan-
dstill obligation. Any aid paid out in breach of the standstill
obligation would be unlawful within the meaning of Article 1(f)
in Part II of Protocol 3 to the Surveillance and Court Agree-
ment. If such aid is not found compatible with the functioning
of the EEA Agreement, it would be subject to a recovery order
from the Authority, see Article 14 in Part II of Protocol 3 to the
Surveillance and Court Agreement.

3. Compatibility of the aid

Under Article 61(3)(c) of the EEA Agreement, aid to facilitate
the development of certain economic activities or of certain
economic areas may be considered compatible with the functio-
ning of the EEA Agreement where such aid does not adversely
affect trading conditions to an extent contrary to the common
interest. The Authority considers Article 61(3)(c) of the EEA
Agreement together with the Authority's State Aid Guidelines
on State aid to maritime transport (hereinafter ‘the Guidelines’)
to form the correct legal basis for assessing the compatibility of
the notified measures.

These Guidelines allow the EEA EFTA States to support the
maritime transport industry in pursuit of general objectives such
as to encourage a flagging or re-flagging to the registers of the
Contracting parties, the contribution to the consolidation of the
maritime cluster established in the Contracting Parties while
maintaining a competitive fleet on world markets, etc.
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(1) For the tonnage tax, the Maritime Guidelines specify that ‘the system of
replacing the normal corporate tax system by a tonnage tax is a State aid’, see
Section 3.1(4) of the Guidelines.



The Authority has already approved, on the aforementioned
legal basis, tonnage tax and seafarers' tax refund schemes in
Norway (1). Likewise the European Commission has a long stan-
ding case practice in this area (2).

In the following, the Authority will assess the compatibility of
the notified schemes with the criteria laid down in the Guide-
lines. The Authority will below make first an analysis of the
notified tonnage tax (Section 3.1) and subsequently of the noti-
fied gross wage scheme (Section 3.2). The Authority will then
analyse topics relevant to both schemes (3.3).

It should be noted that the current notification concerns opera-
ting aid, i.e. aid which is intended to relieve an undertaking of
the expenses which it would normally have had to bear in its
day-to-day management or its usual activities. Operating aid
should normally not be allowed, unless it is explicitly authorized
by the Authority's State Aid Guidelines. The Authority's Guide-
lines in the maritime transport sector provide for operating aid
in Section 3.1 — tonnage tax and Section 3.2 — labour related
costs.

3.1. Tonnage tax scheme

The tonnage tax criteria are laid down in Section 3.1 of the
Guidelines. In the following, the Authority will assess the eligibi-
lity criteria (3.1.1), the requirements of registration in the IIS
and full tax liability in Iceland (3.1.2), the ring fencing measures
applied by Iceland (3.1.3), the establishment of the tax base
(3.1.4) and the length of period for which the ship-owner has to
stay within the tonnage tax scheme (3.1.5).

3.1.1. Eligible activities

In te rna t iona l t r anspor t and cabotage

The Authority has no objections regarding the coverage by
tonnage tax of the international maritime transport of freight
and/or passengers and cabotage (maritime transport within
a Contracting Party).

Anc i l l a r y ac t i v i t i e s

As to the ancillary activities notified by the Icelandic authorities,
the Authority considers that these activities are closely linked
with the provision of maritime transport services. The services
of:

1. the use of containers in cargo transportations;

2. the operation of loading, unloading and maintenance facili-
ties;

3. operation of ticket sales and passenger terminals;

4. the operation of offices and management facilities;

5. sales of consumer products on board merchant vessels

are all integral to maritime transport and covered by the
tonnage tax if they are provided by the tonnage tax company
itself (3).

Sh ip management

Maritime transport management is normally divided into the
following three functions:

— commercial management of vessels,

— technical management of vessels,

— crew management.

Ship management companies, which do not have the legal title
to the ship and are not ship-owners, but assume certain mana-
gement responsibilities for a vessel, may also qualify for aid.
According to Section 3.1(11) of the Guidelines this aid can be
given only in respect of vessels for which the management
companies have been assigned the entire crew and technical
management. In particular, as stipulated in Section 3.1(11) of
the Guidelines, ship managers have to assume from the owner
the full responsibility for the vessel's operations. They moreover
have to take over from the owner all duties and responsibilities
imposed by the International Management Code for the Safe
Operation of Ships and for Pollution Prevention, the so-called
ISM code. The Commission describes these conditions to mean
that where in practice the ship management company does not
ensure the commercial management of the vessel it must simul-
taneously ensure at least the two last functions (4).

When a vessel is chartered without crew (bare-boat charter), this
is generally considered as being close to operating an own vessel
and therefore can profit from the tonnage tax (5).

However, if chartered with a crew (time charter), the manage-
ment is less close to operating an own vessel and for that
reason, additional restrictions as described above must be
fulfilled. The Commission has in its case practice also dealt with
cases, in which the company takes over the commercial mana-
gement of the vessels, e.g. for a shipping pool (6).

According to Commission's case practice in all cases (7) revenues
derived from the management of vessels, on its own account or
on the account of third parties, may be eligible for tonnage tax
where the tonnage tax company ensures:

— either both the crew and technical management of the said
vessels,

— or their commercial management,
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(1) Decision No 412/06/COL and No 280/06/COL, which replaces
the three schemes authorised in Decisions No 164/98/COL,
No 117/02/COL and No 187/03/COL as far as the tax refund to ship-
owners for the employment of seafarers is concerned. Decisions
No 143/03/COL and No 164/98/COL dealt with the Norwegian
tonnage tax scheme.

(2) References for tonnage tax schemes approved by the European
Commission can be found in Decision No 93/06 — Poland, Introduc-
tion of a tonnage tax scheme in favour of international maritime tran-
sport, which in paragraph 62 lists all the adopted decisions in this field.

(3) State aid N 563/01 — Denmark and State aid N 93/06 — Poland
approve almost identical activities.

(4) State aid N 93/06— Poland, paragraph 78.
(5) This means that the person chartering the boat can count the tonnage

for taxations purposes in the same manner as he would do for his own
ships. See also State aid N 93/06— Poland, paragraph 77.

(6) Shipping pools are defined as ‘joint ventures between ship-owners to pool
vessels of similar types, with central administration, which are marketed as
a single entity, negotiating voyage/time charterparties and contracts of
affreightment, where the revenues are pooled and distributed to owners …’, see
Murray, R. (1994). Shipping Pools and EC Competition Law; A Guide
for the Shipping Industry. London, 2-4 March.

(7) Except for bare boat charter for which it is normally assumed that the
charter is close to the operation of an own vessel.



and provided that the tonnage of such vessels does not exceed
four times the tonnage of vessels for which the tonnage tax
company ensures together the crew, technical and commercial
management (1). This should ensure that aid is only given to
maritime transport activities. Tonnage tax companies should not
lose the characteristics of a maritime transport company (2).

The Icelandic authorities refer in this regard to Section 4 of the
Tonnage Tax Act. This Section stipulates that maritime transport
eligible for support should be carried out by merchant vessels
owned by the vessel operator, merchant vessels leased without
crew (bareboat charter) and merchant vessels leased with crew
(time charter).

The Icelandic authorities have not clarified whether the above
conditions will be met under the Tonnage Tax Act, but limited
themselves to repeat the conditions set out in Article 3 of the
Tonnage Tax Act. Article 3 of the Tonnage Tax Act however
does neither stipulate which kind of management must be
carried out by the ship manager, nor does it have any stipula-
tions on the amount of tonnage for a managed vessel in relation
to the tonnage for which the tonnage tax company ensures all
management functions.

Consequently, the Authority has doubts whether application of
the tonnage tax to ship management activities is in line with the
Guidelines.

3.1.2. The requirements of registration in the IIS and full tax liability

It follows from the EEA Agreement that State aid that contra-
venes other provisions of the EEA Agreement cannot be
declared compatible with the functioning of the EEA Agree-
ment (3). The Authority will therefore assess below whether
certain requirements of the Tonnage Tax Act, in particular the
requirement of registration in the IIS and the requirement of full
tax liability are in conformity with other provisions of the EEA
Agreement.

The reg i s t ra t ion requ i rement

The requirement in Article 1 of the Act to have the vessels regi-
stered in the IIS in order to have access to the tonnage tax
scheme leads to the exclusion of vessels not registered in
Iceland. This also applies in cases where the revenues generated
by the operation of such vessels can be subject to Icelandic taxa-
tion. To give an example, a ship-owner with two ships, one regi-
stered in the IIS, the other registered in another EEA State can
be subject to taxation in Iceland on profits from the operations
of both ships (4).

It is a well established principle that although direct taxation
falls within the EEA States competence, they must, nonetheless,
exercise that competence consistently with EEA law (5). The
right of establishment includes the right for nationals (natural
and legal persons) of one EEA State to set up and manage
undertakings in another EEA State under the conditions laid
down by the law of the host State for its own nationals. The
abolition of restrictions on the right of establishment applies to
restrictions on the setting up of agencies, branches or subsidia-
ries (6). Moreover, the prohibition on restrictions to the right of
establishment also applies to tax provisions (7). Consequently,
this includes the right of a company established in one
EEA State, and having its seat, registered office, central adminis-
tration or principal place of business within the EEA to pursue
its activities in another EEA State through a branch or an
agency, and be subject to the same tax treatment as companies
established in that State. A difference in tax treatment can only
be compatible with the provisions of the EEA Agreement if it
concerns situations which are not objectively comparable or if it
is justified by overriding reasons in the public interest (8).

Registration of a ship can constitute establishment where the
ship constitutes an instrument for pursuing economic activity
which involves a fixed establishment. Restrictions on registering
ships in other EEA States can therefore be contrary to the right
of establishment in Article 31 EEA (9).

As illustrated above, a ship-owner with full tax liability
in Iceland and merchant vessels registered in another
EEA State will be subject to less favourable tax treatment than
a ship-owner with full tax liability in Iceland and its merchant
vessels registered in the IIS. This difference in treatment consti-
tutes a restriction on establishment by way of registration of
ships in other EEA States.

The Authority has so far not identified reasons as to why such
a restriction on the freedom of establishment is necessary in
order to pursue the objective behind the tonnage tax scheme,
namely to improve the competitive conditions of ship-owners in
Iceland vis-à-vis the conditions in non-EEA jurisdictions. The
national authorities have neither presented any convincing over-
riding reasons in the public interest capable of justifying such
a restriction on ship-owners establishment in other EEA States.
In the absence of such convincing justification grounds the
Authority has doubts as to the compatibility of the registration
requirement with Article 31 EEA and thereby whether the State
aid scheme at issue can be declared compatible with the functio-
ning of the EEA Agreement.

The Authority furthermore has doubts whether the Icelandic
registration requirement is compatible with Section 3.1(7) of the
Guidelines, which stipulates that a tax relief scheme should
require a link with an ‘EEA flag’. The Guidelines explain that this
is so since the purpose of State aid within the context of the
maritime transport is to ‘promote the competitiveness of the
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(1) State aid N 93/06— Poland, paragraph 84.
(2) State aid N 93/06— Poland, paragraph 83.
(3) Case C-204/97, Portugal v Commission, [2001] ECR I-3175, para-

graph 41. See also Case E-9/04, The Banker's and Securities' Dealers Asso-
ciation of Iceland v the EFTA Surveillance Authority, [2006] EFTA Court
Report, paragraph 82.

(4) Where double taxation agreements are in place, full tax jurisdiction will
be given to the State where the place of effective management of the
company is, including for operations which take place in other EEA
States through a branch, etc. Hence, in the above given example, the
taxation of a ‘permanently established company in Iceland would be in
Iceland, also for income generated outside the Icelandic territory’. It
would, nevertheless, only be the profits from the ship registered in the
Icelandic International Shipregister that would be subject to the
tonnage tax regime. The profits from the operations of the other ship
would be taxed according to the normal company tax scheme. The
Icelandic authorities confirmed this finding to the Authority.

(5) Case E-6/98, The Government of Norway v EFTA Surveillance Authority,
[1999] EFTA Court Report, p. 74, paragraph 34; Case E-1/04, Fokus
Bank, [2004] EFTACourt Report, p. 11, paragraph 20.

(6) See for example Case C-270/83, Commission v France, [1986] ECR 273,
paragraph 13, and Case C-311/97, Royal Bank of Scotland, [1999] ECR
I-2651, paragraph 22.

(7) C-471/04, Keller Holding, [2006] ECR I-2107, paragraph 49.
(8) Case 270/83, Commission v France, [1986] ECR 273, paragraph 13; Case

C-311/97, Royal Bank of Scotland cited above, paragraphs 23-31; and
Case C-253/03, CLT-UFA SA, [2006] ECR I-1831, paragraphs 14-17.

(9) Case C-221/89, Factortame Ltd and others, [1991] ECR I-3905, para-
graph 22, and Case C-438/05, Viking Line ABP, judgment of
11 December 2007, not yet reported, paragraph 23.



EEA fleets in the global shipping market’. The wording ‘an EEA
State’ read in the light of this objective does not support the
introduction of a requirement of registration in the specific
EFTA State granting the aid. Rather, it supports the view that
registration in any EEA State should be the criterion (1).

The Icelandic authorities underline that they do not require what
they call a ‘flag link’ as each ship registered in the IIS still
remains free to fly another flag. As explained above in point
Section I point 2.3.4 of this Decision, Article 6 of the Act on
the IIS states that a merchant vessel that is registered in the IIS
is considered to be an Icelandic vessels regardless of whether it
sails Icelandic flag. Moreover, according to Article 4 of the Act
on the IIS the registration is open to all EEA citizens. As
mentioned above under point 2.3.4, that Article states that the
condition of registration is that the ‘owner of the merchant vessel is
an Icelandic citizen, a citizen of another State in the European
Economic Area or of the founding States of the European Free Trade
Area, a citizen of the Faeroe Islands or a legal entity registered in
Iceland’.

It is the Authority's understanding that the reference to ‘citizen’
means natural persons and not legal entities. Moreover, it is the
Authority's understanding that ‘legal entity registered in Iceland’
covers only the entities that have full tax liability in Iceland
under Article 2(1), paragraph 1 of the Income Tax Act, cf. point
2.3.3 above. Hence, it appears that vessels owned by legal enti-
ties established in other EEA States with limited tax liability in
Iceland are not eligible for registration in the IIS. The Authority
has doubts whether this limitation is compatible with the
EEA Agreement, in particular the freedom of establishment in
Article 31 EEA, as it appears to discriminate against companies
established in other EEA States. Indeed, even if the condition in
the Tonnage Tax Act regarding full tax liability was amended to
also cover companies with limited tax liability, the limitation
with regard to registration would disqualify such companies
from the tonnage tax scheme.

Finally, the Authority is not convinced that the argument
concerning the voluntary use of the Icelandic flag is relevant, as
the possible discrimination mentioned above stems from the
registration requirement (2). I.e. even if the ship-owner is
allowed to fly a flag other than the Icelandic one, he is still
obliged to register in the IIS in order to profit from the more
favourable tonnage tax. The Authority has despite questions to
this end, not received the necessary information and explana-
tions from the Icelandic Government, and has, therefore, not
been able to establish what (legal) consequences result from the
fact that there might be a separation between the registration
and the flying of the flag under Icelandic law. The Icelandic
authorities are hereby invited to explain this point further and
in particular to state whether (and in case of a positive answer),
which obligations and rights are associated with the flag, and
which obligations and rights are associated with the registration
in the IIS (e.g. manning and security requirements, taxation,
etc.).

The requ i rement o f fu l l t ax l i ab i l i t y

As demonstrated above in Section, point 2.3.3 of this Decision,
the eligibility for the beneficial tonnage tax regime is,

furthermore, limited to those companies who have full tax
liability in Iceland. Hence, as confirmed by the Icelandic
authorities, the effect of the Tonnage Tax Act is that ship-
owners established in other EEA States who perform transport
services in the Icelandic territory are not eligible for the
beneficial regime of the tonnage tax. Still, tax liability in Iceland
can, at least in principle, also arise from the so-called source
taxation, which is laid down in Article 3 of the Income Tax Act.
This means that a company established in another EEA State
might be tax liable for certain of its operations in Iceland,
without having access to the more favourable tonnage tax
scheme.

The Icelandic authorities underline that where double taxation
agreements are in place, the ship-owners will pay the tax in the
country of permanent establishment (3) and not in Iceland. And
indeed, where double taxation agreements do exist, no taxation
would normally arise on the operations in Iceland of companies
established in other EEA States because the tax jurisdiction
would normally be in the place of effective management of the
company, i.e. outside Iceland. However, as regards EEA States,
Iceland has not concluded double taxation agreements with
Bulgaria, Cyprus and Liechtenstein. Agreements with Greece and
Italy are ratified, but not in force yet. Agreements with Austria,
Romania and Slovenia are likewise not in force.

As explained above, the right of establishment in Article 31 EEA
includes the right of a company established in one EEA State
and having its seat, registered office, central administration or
principal place of business within the EEA to pursue its activities
in another EEA State through a branch or an agency and be
subject to the same tax treatment as companies established in
that State, insofar as different treatment is not based on objec-
tive differences or can be justified by overriding reasons in the
general interest. The companies, accordingly, have the right to
choose the appropriate legal form in which to pursue their acti-
vities in another EEA State, and that freedom of choice must
not be limited by discriminatory tax provisions (4).

Moreover, the freedom to provide and receive services requires,
according to Article 36 EEA, in the same way the elimination of
all discrimination on grounds of nationality against service
providers who are established in another EEA State. It moreover
requires the abolition of all restrictions which are liable to
prohibit, impede or render less advantageous the activities of
service providers from other EEA States, who lawfully provide
services in their EEA State of origin (5) and wish to provide
those services in another EEA State.

As is explained above, only domiciled companies subject to full
tax liability in Iceland are eligible for the tonnage tax scheme.
The Icelandic authorities have not at this point provided
information allowing the Authority to conclude whether
shipping companies established in other EEA States and
providing services in Iceland would be subject to income
taxation in Iceland on those activities. Accordingly, the
requirement of full tax liability in order to qualify for the
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(1) The Authority is aware that the European Commission has accepted
a requirement of a flag link with the State granting the aid in a Finish
and a Polish case State aid N 93/06 — Poland, Section 3.4.1.2(88) et
seq. and State aid N 195/02 — Finland. However, the Authority has not
full knowledge about all the factual circumstances and conditions of
the national schemes for which this requirement has been accepted.

(2) Normally, in the Authority's and the Commission case practice, the
notifion of ‘flag link’ is understood as a registration requirement.

(3) Wording used by the Icelandic authorities in their letter dated
16 October 2007 (Event No 447358).

(4) Case C-270/83, Commission v France cited above, paragraph 13;
Case C-311/97, Royal Bank of Scotland cited above, paragraphs 23-31;
and Case C-253/03, CLT-UFA SA cited above, paragraphs 14-17.

(5) Case C-76/90, Säger, [1991] ECR I-4221, paragraph 12;
Case C-279/00, Commission v Italy, [2002] ECR I-1425, paragraph 31;
Case C-131/01, Commission v Italy, [2003] ECR I-1659, paragraph 26;
Case C-244/04, Commission v Germany, [2006] ECR I-885, para-
graph 30; Case C-255/04, Commission v France, [2006] ECR I-5251,
paragraph 37; and Case C-433/04, Commission v Belgium, [2006] ECR
I-10653, paragraph 28.



favourable tax treatment appears to constitute a difference of
treatment restricting the freedom of service providers
established in other EEA States to provide maritime transport
services in Iceland.

Conc lus ion

To limit the tonnage tax regime to companies with their seat,
registered office or the place of residence according to their
bylaw in Iceland (requirement of full tax liability), and, further-
more, to extend the benefits of that tax regime only to the part
of those companies' income which derives from the operation
of ships registered in Iceland (requirement of registration in the
IIS), appears liable to place comparable companies established in
other EEA States, and/or operating ships registered in other
EEA States, at a disadvantage. In the same manner, the tax
regime appears liable to place providers of maritime transport
services established in other EEA States, and providing services
in Iceland, at a disadvantage, as compared to service providers
established in Iceland.

Based on the above, the Authority has doubts whether the regis-
tration requirement and the requirement of full tax liability in
Iceland, are compatible with the functioning of the EEA Agree-
ment, in particular the right of establishment in Article 31 EEA
and the freedom to provide services in Article 36 EEA, and can
be allowed under the EEA State aid rules.

3.1.3. Ring-fencing measures, separate accounting

The Authority finds that there are sufficient rules which should
ensure that no spill over between tonnage tax activities and
other activities occurs. Article 4 and 7 of the Tonnage Tax Act

establish that the eligible activities should be separately
accounted for. The requirement of separate accounts also applies
to companies within a group. There are several provisions in the
Tonnage Tax Act which establish that operating costs and losses
of merchant vessel operations cannot be deducted from the
income tax to which the operator is submitted for other
activities.

However, in its formal investigation regarding the Polish tonnage
tax scheme the Commission took note of the commitment of
Poland that when opting for a tonnage tax, the company agrees
to putting all its eligible vessels and related activities under the
tonnage tax. This rule is also applied by Poland to groups of
companies that are tax liable in Poland (the so-called ‘all or
nothing rule’). The Authority is not aware how the Icelandic
tonnage tax deals with this situation and will investigate this
point further during the formal investigation procedure. The
Icelandic authorities are invited to provide further information
to that end.

3.1.4. Tax rates

Section 3.1(18) of the Maritime Guidelines describes that the
EC Commission will only approve schemes giving rise to a tax
load for the same tonnage ‘fairly in line with the schemes already
approved. The Authority will likewise seek to keep an equitable balance
in line with already approved schemes.’

For that reason, the Authority needs to assess whether the noti-
fied tax base are fairly in line with the rates applied in other
notified and authorised schemes. The Authority has doubts that
this is the case and points to the comparative table, based on
adopted decisions after the 2004 Guidelines came into force,
below:

Iceland Denmark
No 171/04

Lithuania
No 330/05

Italy (**)
No 114/04

Every amount until 25 000 NT
ISK 30 (EUR 0,36) per 100 NT (*)

Until 1 000 NT
EUR 0,90 per 100 NT

Until 1 000 NT
EUR 0,93 per 100 NT

Until 1 000 NT
EUR 0,90 per 100 NT

From 1 001 NT until 10 000 NT
EUR 0,70 per 100 NT

From 1 001 NT until 10 000 NT
EUR 0,67 per 100 NT

From 1 001 NT until 10 000 NT
EUR 0,70 per 100 NT

From 10 001 until 25 000 NT
EUR 0,40 per 100 NT

From 10 001 until 25 000 NT
EUR 0,43 per 100 NT

From 10 001 until 25 000 NT
EUR 0,40 per 100 NT

More than 25 000 NT
ISK 10 (EUR 0,12) per 100 NT

More than 25 000 NT
EUR 0,30 per 100 NT

More than 25 000 NT
EUR 0,27 per 100 NT

More than 25 000 NT
EUR 0,20 per 100 NT

(*) All the value are given per day.
(**) The Italian decision has an even larger comparative table of tax bases applied in the EU Member States.

As can be seen from the table, the Icelandic scheme operates
with tax base considerably lower than in the three EU Member
States.

In the case practice of the Commissions lower tax base for
larger ships which were going to be re-flagged were only
allowed in very special circumstances (1), which do not seem to
be fulfilled in the present case. The Commission's concern
against this tax base divergence was that a low tax base might

lead to a distortion of competition if it encourages non-Belgian
ship-owners to transfer their ship from a Community register to
the Belgian register. These concerns are also valid in the current
case in relation to a distortion of competition towards the
Icelandic ship register.

The Authority therefore must at the current stage of the proce-
dure express doubts whether these tax base can be declared
compatible with the EEA State aid provisions.

3.1.5. Period, for which the ship-owner has to stay within the tonnage
tax regime

The period, for which the ship-owner has to stay within the
Icelandic tonnage tax scheme, is three years. From Commission's

17.4.2008 C 96/47Úřední věstník Evropské unieCS

(1) Commission Decision 2005/417/EC of 30 June 2004 concerning
a series of tax measures which Belgium is planning to implement for
maritime transport (OJ L 150, 10.6.2005, p. 1). There was a reduced
rate for the tranche above 40 000 tons in the Belgium case, which was
accepted provided that the ship is new or have been registered under
the flag of a third country during the five years preceding their entry
into the Belgian system.



case practice it appears that the minimal duration of that period
in other tonnage tax schemes approved so far is ten years. The
Commission stresses that by allowing diverging criteria for
different tonnage tax schemes, a risk exists that unfair
advantages are created and that there might be a competition
between Member States on the level of tonnage tax schemes.
Consequently, the Commission expressed doubts towards
a Polish tax scheme, which allowed for a minimal duration of
five years, pointing out that this might lead to a harmful
divergence between tonnage tax systems as it might make the
Polish tonnage tax system more desirable and lead to a re-
flagging within the Community (1).

The period of staying within the tonnage tax system is even
shorter in the current notification, namely three years. Hence,
the Authority has doubts as to whether the Icelandic scheme
might lead to harmful divergence between tonnage tax systems
in the EEA.

3.2. Special refund scheme for seafarers

According to Section 3.2(2) of the Guidelines support can be
granted in the form of reduced rates of contributions for the
social protection of EEA seafarers employed on board ships regi-
stered in an EEA State as well as reduced rates of income tax for
EEA seafarers on board ships registered in a EEA State. The
Icelandic authorities do not envisage a support for social secu-
rity contribution, but only for the seafarer's income tax, of
which 90 % can be refunded to the ship-owner.

According to Section 3.2(2) of the Guidelines an EEA seafarer is
defined as the citizen of the EEA State, in the case of seafarers
working on board vessels (including ro-ro ferries) providing
scheduled passenger services between ports of the EEA. It
moreover covers all seafarers liable to taxation and/or social
security contribution in an EEA State, in all other cases. The
Icelandic authorities have not submitted a written definition of
the notion of seafarer in a legislative or administrative Act, but
confirmed that nationality is not a requirement, neither is the
residence of the seafarer. Hence, also third country nationals
seem to be able to fall under the scheme. The Authority wishes
to point out that for passenger services between ports of the
EEA, aid should only be given for the employment of EEA seafa-
rers (see also Section 3.2(3) of the Guidelines)). The Icelandic
authorities are invited to clarify that the Icelandic law will be
applied in compliance with the Guidelines as described above.
The Authority has, on the basis of the information available to
it, doubts whether the definition of EEA seafarers is applied
correctly in this regard.

The Guidelines accept, in Section 3.2(3), that instead of
a reduction, a refund of the taxes can be granted by the State,
which is the model chosen by the Icelandic authorities.

According to Article 16 paragraph 1 of the Tonnage Tax Act
limited liability companies and private limited companies with
full tax liability in Iceland, pursuant to Article 2 paragraph 1
point 1 of the Income Tax Act, shall receive a subsidy
corresponding to 90 % of the correctly assessed income tax and
municipality income tax paid by the crews on the ships they
operate that are registered in the IIS. Paragraph 2 of that Article
provides that the Minister of Finance shall issue a regulation on

inter alia how the payments shall be conducted and the
application forms to be used. Such a regulation has not yet been
issued.

Thus, it appears that ship-owners who are excluded from the
tonnage tax scheme are also excluded from the refund scheme.
Companies with full tax liability in Iceland will not be eligible
for the subsidy insofar as their ships are registered in other
EEA States. This appears to apply both for situations where the
crew members would be liable to Iceland for income tax (based
on residence in Iceland) and situations where the crew members
do not have any tax liability in Iceland.

Also, since companies established in other EEA States cannot
register ships in the IIS those companies would not be eligible
for the subsidy. This is, in the Authority's understanding, so even
if the crew of those ships were paying income tax and muni-
cipal income tax in Iceland, and the companies were taxed in
Iceland on their income originating in Iceland.

These measures, therefore, appear to lead to difference in tax
treatment based on where the companies are established to the
detriment of companies with establishments in other EEA States.
So far the Icelandic Government has not demonstrated that
companies established in other EEA States, or Icelandic compa-
nies with secondary establishments in other EEA States based
on the registration of their ships, are not in comparable situa-
tion to companies established solely in Iceland. The Authority,
therefore, has doubts as to the compatibility of the refund
scheme with the EEA fundamental freedoms, in particular the
right of establishment in Article 31 EEA.

3.3. Cumulation

According to Section 11 of the Guidelines, a reduction to zero
of taxation and social charges for seafarers and a reduction of
corporate taxation of shipping activities is the maximum level
of aid which might be permitted. To avoid distortions of compe-
tition, other systems of aid may not provide any greater benefit
than this. The aid should not exceed the total amount of taxes
and social contributions collected from shipping activities and
seafarers.

According to the Authority's knowledge no existing aid scheme
in Iceland would be capable of adding to the benefits of the
present regime. In particular, not the full income tax of the
seafarer, but only an amount of 90 % is granted a subsidy. The
Authority however reminds the Icelandic authorities of the need
to verify that the ceiling of the Guidelines is respected in any
case of an individual ship-owner who is eligible both for aid
under the present schemes and for any other aid. The Icelandic
authorities are hereby invited to confirm that the aid thresholds
of the Guidelines will be respected.

3.4. Duration of the aid scheme

As stated above, the two notified measures concern operating
aid. Operating aid should normally not be allowed for an unli-
mited period of time. The Icelandic authorities have stated that
they are willing to re-notify the schemes to the Authority after
a given period of time. They have, however, not given indication
of any limitation to the notified scheme. The Commission has
accepted a re-notification after ten years in the Polish tonnage
tax case (1), thereby effectively limiting the duration of the Polish
scheme which was originally not limited in time.
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(1) State aid N 93/06— Poland.



The Authority would normally not accept aid schemes with an
unlimited scheme. A scheme with limitation might however be
re-notified and prolonged if the Authority should take a positive
decision on the re-notified scheme. As long as the duration is
not limited, the Authority must however raise doubts as to the
compatibility of the Icelandic aid measures.

4. Conclusion

Based on the information submitted by the Icelandic authorities,
the Authority preliminary concludes that the tonnage tax
scheme and the refund for the seafarers' income tax constitute
State aid within the meaning of Article 61(1) of the EEA Agree-
ment.

Furthermore, the Authority has doubts that the tonnage tax can
be regarded as complying with Article 61(3)(c) of the EEA
Agreement, in combination with the requirements in the
Authority's Guidelines on State aid to maritime transport. The
Authority thus doubts that the tonnage tax is compatible with
the functioning of the EEA Agreement. This concerns in parti-
cular the following aspects:

1. requirement of registration of the vessel in the IIS, thereby
excluding from the tax scheme operations of ships registered
in other EEA States;

2. requirement of full tax liability according to Article 2 of the
Income Tax Act, thereby excluding activities subject to source
taxation according to Article 3 of the Income Tax from
access to the tonnage tax;

3. requirement that only legal entities registered in Iceland can
register in the IIS, see Article 4 of the Act on the IIS;

4. treatment of ship-management companies;

5. establishment of the tax base;

6. duration of the period for which the ship-owner has to stay
within the tonnage tax scheme; and the

7. unlimited duration of the aid scheme.

Further, the Authority would like to clarify the divergence
between the flag link and the registration requirement and in
particular which obligations and rights are associated with them
respectively. The Authority would also like to receive more
information regarding the notion of ‘limited liability companies
and private limited companies’ as set out in point I.2.3.3 of this
Decision. The Authority would also like to receive more infor-
mation on the so-called all or nothing rule.

As to the refund scheme for seafarers, the Authority has the
same doubts as expressed above under (1), requirement of regis-
tration in the IIS and (2), requirement of full tax liability.
Further, the Authority doubts whether for scheduled passenger
services between ports of the EEA ensures that aid would only
be given to the employment of EEA seafarers.

For both schemes, the Authority would appreciate
a confirmation that the cumulation rules of Chapter 11 of the
Guidelines and the respective upper thresholds will be respected.

Consequently, and in accordance Article 4(4) of Part II of
Protocol 3 to the Surveillance and Court Agreement, the Autho-
rity is obliged to open the procedure provided for in Article 1
(2) of Part I of Protocol 3 of the Surveillance and Court Agree-
ment. The decision to open proceedings is without prejudice to
the final decision of the Authority, which may conclude that the
measures in question are compatible with the functioning of the
EEA Agreement.

In light of the foregoing considerations, the Authority, acting
under the procedure laid down in Article 1(2) of Part I of
Protocol 3 to the Surveillance and Court Agreement, requests
the Icelandic authorities to submit their comments within one
month of the date of receipt of this Decision.

In light of the foregoing consideration, the Authority requests
the Icelandic authorities, within one month of receipt of this
Decision, to provide all documents, information and data
needed for assessment of the compatibility of the tonnage tax
measure,

HAS ADOPTED THIS DECISION:

Article 1

The EFTA Surveillance Authority has decided to open the formal
investigation procedure provided for in Article 1(2) of Part I of
Protocol 3 to the Surveillance and Court Agreement against
Iceland regarding the notified tonnage tax scheme and the
refund scheme for seafarers.

Article 2

The Icelandic authorities are invited, pursuant to Article 6(1) of
Part II of Protocol 3 to the Surveillance and Court Agreement,
to submit their comments on the opening of the formal inves-
tigation procedure within one month from the notification of
this Decision.

Article 3

The Icelandic authorities are requested to provide within one
month from notification of this Decision, all documents, infor-
mation and data needed for assessment of the compatibility of
the aid measure.

Article 4

This Decision is addressed to the Republic of Iceland.

Article 5

Only the English version is authentic.

Done at Brussels, 19 December 2007.

For the EFTA Surveillance Authority

Per SANDERUD

President

Kristján STEFÁNSSON

College Member
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Sdělení Kontrolního úřadu ESVO o prodloužení platnosti pokynů ke státní podpoře na ochranu
životního prostředí

(2008/C 96/08)

Kontrolní úřad ESVO se rozhodl prodloužit platnost stávajících pokynů ke státní podpoře na ochranu život-
ního prostředí (zveřejněných v Úředním věstníku Evropských společenství L 21 ze dne 24. ledna 2002, v dodatku
EHP č. 6) do doby, kdy budou přijaty nové pokyny.
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V

(Oznámení)

SPRÁVNÍ ŘÍZENÍ

RADA

OTEVŘENÁ VÝZVA

Evropská spolupráce v oblasti vědecko-technického výzkumu (COST)

(2008/C 96/09)

COST sdružuje výzkumné pracovníky a odborníky z různých zemí, kteří pracují na konkrétních tématech.
NEFINANCUJE výzkum jako takový, ale podporuje činnosti zaměřené na vytváření sítí, k nimž patří setkání,
konference, krátkodobé vědecké výměny a informační činnosti. V současnosti podporuje více než 200 vědec-
kých sítí (akcí).

COST vyzývá k předkládání návrhů na akce přispívající k vědeckému, technologickému, hospodářskému,
kulturnímu nebo společenskému rozvoji Evropy. Vítány jsou zejména návrhy, které slouží jako východisko
pro jiné evropské programy nebo které byly předloženy začínajícími výzkumnými pracovníky.

Vytvoření pevnějších vazeb mezi evropskými výzkumnými pracovníky je klíčové pro budování Evropského
výzkumného prostoru. COST podporuje nové, inovativní, mezioborové a rozsáhlé výzkumné sítě v Evropě.
Činnost v rámci COST je prováděna výzkumnými týmy a jejím cílem je posílit základy, na nichž je budována
excelentnost v oblasti vědy v Evropě.

COST je rozdělen do devíti obsáhlých oblastí (biomedicína a molekulárně biologické vědy; chemie
a molekulární vědní obory a technologie; obory zabývající se zemským systémem a environmentálním
řízením; potravinářství a zemědělství; lesy, produkty a služby v oblasti lesnictví; jednotlivci, společnost,
kultura a zdraví; informační a komunikační technologie; materiály, fyzikální obory a nanovědy; doprava
a rozvoj měst). Na adrese www.cost.esf.org je uvedeno, co jednotlivé oblasti zahrnují.

Navrhovatelé se vyzývají, aby svá témata zařazovali pouze do jedné oblasti. Mezioborové návrhy, které není
možné zařadit pouze do jedné oblasti, jsou nicméně zvláště vítány a budou posouzeny zvlášť.

Návrhy by měly zahrnovat účast výzkumných pracovníků nejméně z pěti zemí COST. Lze očekávat finanční
podporu v řádu 100 000 EUR ročně obvykle na období 4 let.

Návrhy budou posouzeny ve dvou fázích. Předběžné návrhy (nejvýše 1 500 slov/3 strany), podané pro-
střednictvím on-line formuláře na adrese www.cost.esf.org/opencall, by měly obsahovat stručné shrnutí
návrhu a jeho zamýšleného dopadu. Návrhy, které nesplní kritéria způsobilosti COST (např. požadavek
financování výzkumu), budou vyřazeny. Způsobilé návrhy budou posouzeny příslušnými výbory pro jednot-
livé oblasti v souladu s kritérii zveřejněnými na adrese www.cost.esf.org. Předkladatelé vybraných návrhů
pak budou vyzváni k předložení úplného návrhu. Úplné návrhy budou posouzeny prostřednictvím vzájem-
ného hodnocení v souladu s hodnotícími kritérii uvedenými na adrese www.cost.esf.org/opencall. Rozhod-
nutí bude za normálních okolností přijato do šesti měsíců ode dne uzávěrky a zahájení akcí lze poté
očekávat do tří měsíců.

Uzávěrka pro předložení předběžných návrhů je stanovena na 26. září 2008. Za účelem konečného
výběru zhruba 25 nových akcí bude vydána výzva k předložení přibližně 75 úplných návrhů.
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Výzva k předložení úplných návrhů bude vydána do 14. listopadu 2008, přičemž návrhy by měly být před-
loženy do 16. ledna 2009 a rozhodnutí přijata v květnu roku 2009. Další uzávěrka je plánována na
27. března 2009.

Navrhovatelé mohou v případě zájmu kontaktovat svého národního koordinátora COST a požádat ho
o informace a o radu – viz adresa www.cost.esf.org/cnc.

Návrhy musí být předloženy on-line prostřednictvím internetové stránky úřadu COST.

COST získává finanční podporu na svou koordinační činnost z rámcového programu EU pro výzkum
a technologický rozvoj. Úřad COST, který je spravován Evropskou nadací pro vědu (ESF), působí jako prová-
děcí subjekt COST a zajišťuje vědecký sekretariát pro oblasti a akce COST.
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ÚŘAD PRO VÝBĚR PERSONÁLU EVROPSKÝCH
SPOLEČENSTVÍ (EPSO)

OZNÁMENÍ O OTEVŘENÝCH VÝBĚROVÝCH ŘÍZENÍCH EPSO/AST/46–55/08

Asistenti (AST3)

(2008/C 96/10)

Evropský úřad pro výběr personálu (EPSO) vypisuje pro občany 12 členských států, které přistoupily v rámci
posledních rozšíření, otevřená výběrová řízení:

— EPSO/AST/46/08 – Právní otázky,

— EPSO/AST/47/08 – Správa finančních prostředků,

— EPSO/AST/48/08 – Správa projektů/programů/smluv,

— EPSO/AST/49/08 – Audit,

— EPSO/AST/50/08 – Statistika/ekonomie

a

zároveň v těchto oblastech vypisuje pro občany všech 27 členských států otevřená výběrová řízení:

— EPSO/AST/51/08 – Právní otázky,

— EPSO/AST/52/08 – Správa finančních prostředků,

— EPSO/AST/53/08 – Správa projektů/programů/smluv,

— EPSO/AST/54/08 – Audit,

— EPSO/AST/55/08 – Statistika/ekonomie.

Podle druhu dosaženého vzdělání se požaduje odborná praxe v trvání 5 nebo 8 let.

Oznámení o výběrovém řízení se zveřejňují v Úředním věstníku Evropské unie, řadě C 96 A ze dne 17. dubna
2008 pouze v anglickém, francouzském a německém jazyce.

Veškeré doplňující informace jsou k dispozici na internetové stránce úřadu EPSO: http://europa.eu/epso
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ŘÍZENÍ TÝKAJÍCÍ SE PROVÁDĚNÍ POLITIKY HOSPODÁŘSKÉ SOUTĚŽE

KOMISE

Předběžné oznámení o spojení podniků

(Věc č. COMP/M.4900 – Solvay/Sibur/JV)

Věc, která může být posouzena zjednodušeným postupem

(Text s významem pro EHP)

(2008/C 96/11)

1. Komise dne 9. dubna 2008 obdržela oznámení o navrhovaném spojení podle článku 4 nařízení Rady
(ES) č. 139/2004 (1), kterým podniky SolVin GmbH & Co. KG, patřící do skupiny Solvay group („SolVin“,
Německo), a OJSC Sibur Holding, patřící do skupiny Gazfond group („Sibur“, Rusko), získávají ve smyslu
čl. 3 odst. 1 písm. b) nařízení Rady nákupem akcií v nově založené společnosti vytvářející společný podnik
společnou kontrolu nad podnikem OOO RusVinyl („the JV“, Rusko).

2. Předmětem podnikání příslušných podniků je:

— podniku SolVin: výroba vinylů,

— podniku Sibur: výroba petrochemických produktů,

— podniku the JV: výroba a prodej louhu sodného a polyvinylchloridu.

3. Komise po předběžném posouzení zjistila, že by oznamovaná transakce mohla spadat do působnosti
nařízení (ES) č. 139/2004. Konečné rozhodnutí v tomto ohledu však zůstává vyhrazeno. V souladu se
sdělením Komise o zjednodušeném postupu ohledně některých spojování podle nařízení Rady (ES)
č. 139/2004 (2) je třeba uvést, že tato věc může být posouzena podle postupu stanoveného sdělením.

4. Komise vyzývá zúčastněné třetí strany, aby jí předložily své případné připomínky k navrhované trans-
akci.

Připomínky musí být Komisi doručeny nejpozději do deseti dnů po zveřejnění tohoto oznámení. Připomínky
lze Komisi zaslat faxem (č. faxu (32-2) 296 43 01 nebo 296 72 44) či poštou s uvedením čísla jednacího
COMP/M.4900 – Solvay/Sibur/JV na adresu Generálního ředitelství pro hospodářskou soutěž Evropské
komise:

European Commission
Directorate-General for Competition
Merger Registry
J-70
B-1049 Bruxelles/Brussel
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OPRAVY

Oprava komentované prezentace regulovaných trhů a vnitrostátních právních předpisů, kterými se provádějí
příslušné požadavky směrnice o investičních službách (směrnice Rady 93/22/EHS)

(Úřední věstník Evropské unie C 57 ze dne 1. března 2008)

(2008/C 96/12)

Obsah a strana 21, název:

místo: „(směrnice Rady 93/22/EHS)“,

má být: „(směrnice Evropského parlamentu a Rady 2004/39/ES)“.
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