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EXPLANATORY MEMORANDUM

INTRODUCTION

This proposal for a Council Framework Decision aims to set common minimum
standards as regards certain procedural rights applying in criminal proceedings
throughout the European Union.

Article 6 of the Treaty on European Union (TEU) provides that the Union shall
respect fundamental rights, as guaranteed by the European Convention for the
Protection of Human Rights and Fundamental Freedoms (ECHR) and as they result
from the constitutional traditions common to Member States. Moreover, in
December 2000, the European Commission, the Council and the Parliament jointly
signed and solemnly proclaimed the Charter of Fundamental Rights of the European
Union.

The Presidency Conclusions of the Tampere European Council' stated that mutual
recognition should become the cornerstone of judicial cooperation, but makes the
point that mutual recognition "...and the necessary approximation of legislation
would facilitate [...] the judicial protection of individual rights">. Furthermore the
European Council asked the Council and the Commission to press ahead with mutual
recognition measures "respecting the fundamental legal principles of the Member

States".

The Commission Communication to the Council and the European Parliament of 26
July 2000 on Mutual Recognition of Final Decisions in Criminal Matters” stated that
“it must therefore be ensured that the treatment of suspects and the rights of the
defence would not only not suffer from the implementation of the principle [of
mutual recognition] but that the safeguards would even be improved through the
process”.

This was endorsed in the Programme of Measures to Implement the Principle of
Mutual Recognition of Decisions in Criminal Matters® ("Programme of Measures"),
adopted by the Council and the Commission. It pointed out that “mutual recognition
is very much dependent on a number of parameters which determine its
effectiveness”.

These parameters include “mechanisms for safeguarding the rights of [...] suspects”
(parameter 3) and “the definition of common minimum standards necessary to
facilitate the application of the principle of mutual recognition” (parameter 4). This
proposal for a Framework Decision represents an embodiment of the stated aim of
enhancing the protection of individual rights.
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15 and 16 October 1999.
Conclusion 33.

Conclusion 37.

COM(2000) 495 final, 29.7.2000.
0JC12,15.1.2001, p. 10.
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This proposal seeks to enhance the rights of all suspects and defendants generally.
Offering an equivalent level of protection to suspects and defendants throughout the
European Union by way of these common minimum standards should facilitate the
application of the principle of mutual recognition in the manner set out in section 5,
"The Principle of Mutual Recognition", below. It was within the contemplation of the
Heads of State at Tampere that such "necessary approximation" should occur.

In seeking to enhance fair trial rights generally, this Framework Decision will also
have the effect of ensuring a reasonable level of protection for foreign suspects and
defendants® in particular, since several of the measures are specifically intended for
them. The number of foreign defendants is increasing owing to various factors
(increased job mobility, more people taking foreign holidays, migratory patterns,
growth in the number of asylum seekers, refugees and displaced persons present in
the Union etc) and will continue to do so. In recent years, there has been a growing
awareness of serious cross-border criminality; criminal activity against the financial
interests of the European Union increasingly has a transnational character. The TEC
enables citizens of the Union to "move and reside freely within the territory of the
Member States"’. Statistics suggest that approximately 6 million EU nationals live in
a Member State other than their country of origin®. Logically, the number of those
migrants becoming involved in criminal proceedings will grow with the increasing
exercise of this right of free movement and residence. It is incumbent on the Member
States to ensure that proper care is taken of EU citizens should they find themselves
involved in criminal proceedings in a Member State other than their own.

THE EUROPEAN CONVENTION ON HUMAN RIGHTS (ECHR)

All the Member States have criminal justice systems that meet the requirements of
Articles 5 (Right to liberty and security) and 6 (Right to a fair trial) of the ECHR,
using a variety of procedural safeguards. The intention here is not to duplicate what
is in the ECHR, but rather to promote compliance at a consistent standard. This can
be done by orchestrating agreement between the Member States on a Union wide
approach to a "fair trial".

The number of applications to the European Court of Human Rights (ECtHR) and
the case-law of that court demonstrate that compliance with the ECHR is not
universal. Furthermore, the number of applications is growing every year’ and the
ECtHR is “seriously overloaded”'® — the volume of applications grew by over 500%
in the period 1993-2000. Higher visibility of safeguards would improve knowledge

"Foreign suspects and defendants" shall mean those who are not nationals of the country in which they
are arrested. There is a further subdivision to be observed: some foreigners are EU nationals from
another Member State, others are nationals of third countries. Unless otherwise stated, it does not matter
which category they fall into for the purposes of this proposal.

Article 18 TEC.

Source: Eurostat Migration Statistics for 1998,1999 and 2000 give the figure of EU nationals living in a
Member State other than their own as 5,900,000.

Report of the Evaluation Group to the Committee of Ministers on the European Court of Human Rights
(EG(2001)1 of 27 September 2001.

Preface to the Report the Evaluation Group to the Committee of Ministers on the European Court of
Human Rights referred to in footnote 9 above.
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of rights on the part of all actors in the criminal justice systems and hence facilitate
compliance.

This proposal for a Framework Decision highlights some rights identified as basic,
many of which already exist in some form in the criminal justice systems of the
Member States. These include the right to legal advice and the right to understand the
"nature and cause of the accusation", from which is derived the right to translation of
documents and access to an interpreter where the defendant does not understand the
language of the proceedings. Whilst it is proper and appropriate for each Member
State to decide on its criminal justice system, the discrepancies in procedure as
concerns these basic safeguards should be kept to a minimum.

THE CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION (CFREU)

In December 2000, the European Commission, the Council and the Parliament
jointly signed and solemnly proclaimed the Charter of Fundamental Rights of the
European Union (CFREU)'". The CFREU covers the civil, political, economic and
social rights of European citizens and synthesises the constitutional traditions and
international obligations common to the Member States. A significant aspect of the
Charter is that it affirms that the European Union is a political community, rather
than solely an economic organisation. Moreover, it asserts that respect for
fundamental rights will be at the foundation of all European law.

The section entitled “Justice” (Articles 47-50) lays down the right to a fair trial (Art.
47) and provides that respect for the rights of the defence of anyone who has been
charged [with a criminal offence] shall be guaranteed (Art. 48). It provides for the
presumption of innocence, legality and proportionality of criminal offences and
penalties. It extends the principle of ne bis in idem to the whole of the EU.

This proposal espouses the spirit of the CFREU. It contributes to the definition of a
"fair trial" and to agreeing common standards for "the rights of the defence" so that
equivalent treatment in respect of trials throughout the EU can be facilitated.

BACKGROUND TO THE FRAMEWORK DECISION

In line with the Tampere Conclusions, the Commission has taken the necessary steps
to carry out the Programme of Measures for Mutual Recognition, including
considering the relevant parameters. The introduction to the Programme of Measures
makes the point that "the extent of the mutual recognition exercise is very much
dependent on a number of parameters which determine its effectiveness". In order to
take parameters 3 and 4, referred to in paragraph 6 above, into account, it was
necessary to consider whether it was appropriate to take action on procedural
safeguards at the EU level. The Commission carried out a comprehensive
consultation and extended impact assessment exercise.

CS

The text of the CFREU can be found at: http://www.europarl.eu.int/charter/default en.htm.
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In February 2003, the Commission presented a Green Paper on Procedural
Safeguards for Suspects and Defendants in Criminal Proceedings'®. The Green Paper
noted that the Member States of the EU are all signatories of the principal treaty
setting the basic standards, the ECHR, as are all the acceding states and candidate
countries, so the mechanism for achieving mutual trust is already in place.
Nevertheless, the Green Paper explained that existing divergent practices had
hitherto hindered mutual trust and confidence, and that in order to counter that risk,
the EU is justified in taking action on procedural rights pursuant to Article 31 TEU.

The Commission received 78 written replies to the Green Paper'’, together with a
number of emails, telephone calls and other communications in response. The
overwhelming majority of respondents endorsed the Commission's proposal to set
common minimum standards for procedural safeguards. Many respondents
applauded this effort but considered that these proposals do not go far enough'®. Of
the Member States, Ireland, Luxembourg, Austria, the United Kingdom, the
Netherlands, Finland, Denmark, Germany, Sweden and France replied either through
their Ministry of Justice or another governmental body. The views as expressed by
these bodies ranged from support' to opposition'®. The new Member States were
also involved in the consultation, with Slovakia and the Czech Republic responding
to the Green Paper and representatives from all the new States taking part in bilateral
and other meetings.

In June 2003, the Commission held a public hearing on the subject of safeguards. All
those who had replied to the Green Paper, or manifested an interest, were invited to
attend and given the opportunity to express their views orally. In addition, all the
Member States were invited to send a representative. What emerged at the hearing
was a great deal of support from legal practitioners and non-governmental
organisations for the Commission's proposals. The representatives of the Member

CS

COM(2003) 75 final, 19.2.2003.

The written responses may be consulted on DG JHA's website at:
http://europa.eu.int/comm/justice_home/fsj/criminal/procedural/fsj criminal responses_en.htm.

For examples of positive reactions, see that of Amnesty International: "Al welcomes any measures
taken which aim to ensure the implementation of existing obligations of Member States under
international human rights treaties and ensure the highest possible standards for the protection of human
rights, including the rights to fair trial, and do not risk weakening existing standards or practice to the
lowest common denominator”. The Law Society of England and Wales: "The Law Society welcomes
the publication of the Green Paper, which we consider an important step in developing mutual trust
between member states in the protections of individuals". The French Cour de Cassation: "This type of
initiative seems particularly appropriate insofar as it is part of the creation of a real European area of
justice. It is even more interesting because it is capable of giving people greater confidence in the
different European legal systems, by harmonising procedural safeguards". The criticism from Liberty
(whose response was generally positive) is typical of many comments received in this vein: "It is a
weakness of this Green Paper that it does not address certain critical rights, namely the right to bail; the
right to have evidence handled fairly; symmetry in sentencing; double jeopardy; and trials in absentia”.
For an example of support, the following is from the Finnish Ministry of Justice: "As regards the areas
proposed in the Green Paper, Finland supports minimum Union-level standards on the right to legal
assistance, the right to interpretation and translation assistance, and the Letter of Rights. It is
particularly important to ensure that these rights are catered for at a sufficiently early stage, i.e. right
from the moment the suspect is apprehended or at the latest by the time he/she starts to be questioned".
For a negative assessment, see the submissions of Response of the Minister for Justice, Equality and
Law Reform, Ireland: "[t]he Green Paper [...]seeks to introduce obligations which would apply
internally in each Member State. This is outside the scope of article 31 and breaches the principle of
subsidiarity".
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States present were divided in their support. Slovakia and the Czech Republic sent
representatives as observers. The Member States that are opposed to the idea invoke
(1) the subsidiarity principle, (2) concerns over legal basis and (3) the fear that
"common minimum standards" could result in a general lowering of standards as the
grounds for their opposition, (4) the argument that common minimum standards have
already been set by the ECHR and that no further action is needed and finally, (5)
fears were expressed that implementing these proposals would be technically
difficult.

The Commission considers first that in this area only action at the EU level can be
effective in ensuring common standards. To date, the Member States have complied
on a national basis with their fair trial obligations, deriving principally from the
ECHR, and this has led to discrepancies in the levels of safeguards in operation in
the different Member States. It has also led to speculation about standards in other
Member States and on occasion, there have been accusations of deficiencies in the
criminal justice system of one Member State in the press and media of another. This
would be remedied by the adoption of common minimum standards. By definition,
the standards can only be common if they are set by the Member States acting in
concert, so it is not possible to achieve common standards and rely entirely on action
at the national level.

As regards the legal basis, the Commission relies on Article 31 (1) of the Treaty on
European Union. Article 31(1) envisages that the EU may develop "common action"
so as to ensure compatibility in rules where necessary to improve cooperation.
Judicial cooperation, in particular mutual recognition presents a situation where
compatibility is necessary to improve co-operation. It is for that reason that the
parameters of the Mutual Recognition Programme include “mechanisms for
safeguarding the rights of [...] suspects” (parameter 3) and “common minimum
standards necessary to facilitate the application of the principle of mutual
recognition” (parameter 4).

There is no need to fear that common standards will lead to a lowering of standards.
Member States remain free to implement the highest level of safeguards they
consider appropriate as long as they comply with the agreed minimum. Furthermore,
the non-regression provision in Article 17 states explicitly that nothing in the
Framework Decision may be interpreted as "limiting or derogating from" any
existing rights. The proposal is for common minimum standards. It is unthinkable
that Member States, bound by Article 6(2) TEU to respect fundamental rights, would
use that as a basis to "level down" where current provisions exceed the EU
requirements.

On the fourth point, the Commission's research and consultation, together with the
case-law of the ECtHR, shows the ECHR is implemented to very differing standards
in the Member States and that there are many violations of the ECHR. Those
divergences prejudice a common protection of procedural rights within the Union,
jeopardize mutual trust and affect the smooth operation of the mutual recognition
principle. Furthermore, the Commission's aim is to render more efficient and visible
the practical operation of ECHR rights with this proposal so that everyone in the
criminal justice system is more aware of them, not only defendants but also police
officers, lawyers, translators and interpreters and all other actors in the criminal
justice system. This should lead to better compliance with the ECHR.

CS
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Finally as regards technical difficulties and cost, the Commission contends that the
final outcome for this proposal should not lead to an intolerable burden for Member
States since the substance of the provisions essentially confirms existing rights under
the ECHR and relevant case-law.

The Commission has concluded that the smooth operation of the measures set out in
the Programme of Measures can best be achieved if accompanied by agreed common
minimum standards in relevant areas. The areas where common minimum standards
are proposed at this first stage are:

- access to legal advice, both before the trial and at trial,
— access to free interpretation and translation,

— ensuring that persons who are not capable of understanding or following the
proceedings receive appropriate attention,

- the right to communicate, inter alia, with consular authorities in the case of
foreign suspects, and

— notifying suspected persons of their rights (by giving them a written “Letter of
Rights”).

The decision to make proposals in relation to these five rights at this first stage was
taken because these rights are of particular importance in the context of mutual
recognition, since they have a transnational element which is not a feature of other
fair trial rights, apart from the right to bail which is being covered separately in a
forthcoming Green Paper. The foreign defendant will generally need an interpreter
and may require consular assistance. He is also less likely to be familiar with his
rights in the country of arrest and hence all the more likely to be helped by a Letter
of Rights in his own language. All suspected persons are in a better position if they
have a lawyer, and it is true that a person who has a lawyer is more likely to have his
other rights respected as he will have someone who is aware of the rights and can
verify that they are complied with. For this reasons, it was important to include the
right to legal advice. Persons who are not capable of understanding or following the
proceedings and who need appropriate attention are a special category of defendant
requiring a higher degree of protection. This is an embodiment of the concept of
"equality of arms" which requires a fair balance between the parties in court
proceedings.

The Commission reiterates that this draft Framework Decision is a first step and that
other measures are envisaged over the next few years. There is no intention to
convey the impression that these five rights are more important than others, simply
that they are more immediately relevant to mutual recognition and the problems that
have arisen to date in the discussion of mutual recognition measures. The
Commission has already started to examine the need for safeguards relating to
fairness in obtaining, handling and use of evidence throughout the EU. The rights
stemming from the presumption of innocence (including the right to silence, the right
against self-incrimination and the rules governing the burden of proof) will also be
examined. The Commission's first assessment of this work, which has already
started, will be made public in 2004.

CS



CS

26.

27.

28.

29.

THE PRINCIPLE OF MUTUAL RECOGNITION

At the European Council in October 1999 in Tampere, it was agreed that the
principle of mutual recognition should become the cornerstone of judicial co-
operation in both civil and criminal matters. Mutual recognition implies that while
another state may not deal with a certain matter in the same or even a similar way as
one's”own state, the results are accepted as equivalent to decisions of one's own
state .

The European Council also asked the Council and the Commission to adopt, by
December 2000, the Programme of Measures to implement the principle of mutual
recognition in criminal matters'®.

The Programme of Measures consists of twenty-four areas which are deemed
suitable for mutual recognition, some of which will be amalgamated so that between
fifteen and twenty proposals will ultimately be put forward under the Programme.
The first instrument to have been adopted on mutual recognition in criminal matters
is the Council Framework Decision of 13 June 2002 on the European arrest warrant
and the surrender procedures between Member States'”. This has been followed by a
Framework Decision on orders for freezing property or evidence®, and will be
followed by measures on confiscation orders, financial penalties and transmission of
evidence and criminal records. If these measures, and indeed the rest of the proposals
resulting from the Programme of Measures, are to be implemented successfully,
mutual recognition must be welcomed in the Member States, not only at government
and policy level but also by those who will be responsible for the day-to-day
operation of the measures. Mutual recognition can only operate effectively in a spirit
of confidence, whereby not only the judicial authorities, but all actors in the criminal
process see decisions of the judicial authorities of other Member States as equivalent
to their own and do not call in question their judicial capacity and respect for fair
trial rights. This is important so as to enhance a general perception of mutual
recognition which is positive, and that involves "not only trust in the adequacy of
one's partner's rules, but also trust that these rules are correctly applied"*'.

All Member States are parties to the ECHR and this is sometimes cited as adequate
grounds for mutual confidence. However experience has shown that, despite the need
for such confidence, there is not always sufficient trust in the criminal justice
systems of other Member States and this notwithstanding the fact that they are all
signatories to the ECHR*. This proposal for a Framework Decision is an implicit
acknowledgement of that insufficient trust in that it provides a mechanism for

COM(2000) 495 final, 26.7.2000, p. 4.

0J C 12, 15.1.2001, p. 10.

OJL 190, 18.7.2002, p. 1.

Council Framework Decision 2003/577/JHA of 22 July 2003 on the execution in the European Union of
orders freezing property or evidence. OJ L 196, of 2.8.2003, p. 45.

COM(2000) 495 final, 26.7.2000, p. 4.

For example in the UK case R v. Secretary of State ex parte Ramda, 27 June 2002, the High Court said
that France’s status as a signatory to the ECHR could not be invoked as a complete answer to
complaints about the fairness of his trial. Likewise, in its judgment of 16 May 2003, in the case of
Irastorza Dorronsoro, the Cour d'Appel de Pau (France) - refused to accede to an extradition request
from Spain on the ground that there was a suspicion that a co-defendant had been "tortured" by Spanish
police officers.
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enhancing and increasing mutual confidence. This will be even more important when
there must be trust between twenty-five states or more.

The rights proposed will operate so as to strengthen mutual trust and thereby enhance
the operation of mutual recognition in all its forms as regards criminal matters.
Continuous evaluation and monitoring, if it discloses that standards are adhered to
and shows any improvement in areas currently causing concern, will serve to
reinforce that trust.

SPECIFIC PROVISIONS
The right to legal advice

During the consultation period, the Commission researched the Member States'
differing arrangements. The rules governing both access to legal representation and
its organisation vary from one Member State to another.

This Framework Decision proposes EU wide agreement that suspected persons be
given access to legal advice from a qualified lawyer as soon as possible. At present,
some Member States impose a limit on access, have an initial period during which
the suspect may not have access to a lawyer ("garde a vue") or preclude the presence
of a lawyer during police questioning. Some Member States do not have a formal
scheme offering 24-hour access to a lawyer, so that those arrested at night or at
week-ends are also denied access, at least on a temporary basis. This Framework
Decision proposes that legal advice be an entitlement throughout all the criminal
proceedings which are defined as all proceedings taking place within the European
Union aiming to establish the guilt or innocence of a person suspected of having
committed a criminal offence or to decide on the outcome following a guilty plea in
respect of a criminal charge.

Where the suspected person falls into one of the listed categories of persons who are
not able to understand or follow the proceedings or is a minor or is the subject of a
European Arrest Warrant or extradition request or other surrender procedure legal
advice should be made available. This does not affect a person’s right to defend
themselves if they choose. Member States should bear the costs of legal advice
where those costs represent undue hardship for the suspected person or his
dependants.

This Framework Decision proposes that Member States be required to implement a
system for providing a replacement if the original lawyer is found not to be effective.

The right to free interpretation and translations

Article 6 (3) of the ECHR lays down the right for a defendant to have the free
assistance of an interpreter if he cannot understand or speak the language used in
court. The case-law of the ECtHR* also makes it clear that the obligation towards
the defendant extends to translations of all the relevant documents in the
proceedings.

23

Kamasinski v. Austria (judgment of 19 December 1989 A Series N° 168) para74.
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The Commission's research showed that whilst Member States were conscious of this
obligation in theory, it was not complied with in full in reality. During police
questioning, a qualified interpreter was not always present, with the services of lay
persons who have some knowledge of the defendant's language sometimes being
used. There were limitations on the documents translated for defendants. Whereas
Article 6(3)(e) makes it clear that the obligation is to provide “the free assistance of
an interpreter” for a defendant who cannot understand or speak the language used in
court, interpreters sometimes appeared to be provided for the benefit of the judge
and/or prosecutor, rather than for the defendant. In some instances, the judge's or
prosecutor's statements were not interpreted for defendants and the role of the
interpreter was limited to interpreting the judge's direct questions to the defendant
and his replies back to the judge, rather than ensuring that the defendant could
understand the proceedings.

The Commission also noted that Member States had difficulty in recruiting sufficient
legal/court translators and interpreters. In some Member States, the profession of
public service interpreter/translator has official status, with training organised at
national level, registration, accreditation and continuous professional development.
This is not the case in all Member States. The profession suffers from a lack of
status, with translators and interpreters sometimes being poorly paid, not having
social benefits (such as paid sick leave and pension rights) and complaining that they
are not consulted enough by their counterparts in the legal profession.

This is something that the Commission will continue to explore in the hope of
finding a solution. It is essential that there are enough translators and interpreters in
each Member State to cover the needs of foreign defendants™*.

Persons who cannot understand or follow the proceedings

Certain suspects are in a weaker position than the average person owing to their age
or their physical, mental or emotional condition when it comes to understanding or
following the proceedings. These persons need specific attention to ensure that their
particular rights are respected and to guard against a possible miscarriage of justice.

Law enforcement and judicial officers should have an increased awareness of the
problems of persons who cannot understand or follow the proceedings. They should
be required to consider whether the suspected person is in need of specific attention,
and if so, they should take the necessary steps to offer that person the appropriate
attention.

The nature of the specific attention to be offered will vary according to the situation.
For example, children should be accompanied by a parent or appropriate adult during
questioning; persons needing medical attention should be provided with a doctor etc.
Whilst every situation cannot be set out and provided for in an instrument of this
type, the responsibility must be on Member States to ensure that their criminal justice
system provides for a specific attention for those suspects and defendants who need
it.

24
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See footnote 6 regarding foreign defendants.
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The right to communication

A detained person should be entitled to have family members, persons assimilated to
family members and any employer informed of the detention. This can be achieved
by having the relevant information communicated on behalf of the detained person if
there are concerns about preserving any evidence.

Where the detained person is a non-national, it may be appropriate for the consular
authorities of the person’s home state to be informed. Foreign suspects and
defendants are an easily identifiable vulnerable group who sometimes need
additional protection such as is offered by the 1963 Vienna Convention on Consular
Relations (VCCR), which provides that on arrest or on detention a foreign national
has the right to ask for his consulate to be informed of the detention and to receive
visits from consular officials.

Foreign nationals may refuse to see a consular official who is the representative of
their government, for example, if they are asylum seekers or refugees fleeing
persecution in their State of origin. Those falling into this category may contact
representatives from a recognised international humanitarian organisation.

Written notification of rights (the '"Letter of Rights')

It is not always the case that suspects, and even sometimes the law enforcement
officers questioning them, have full knowledge of the relevant rights. If suspects
were properly aware of their rights on arrest there would be fewer allegations of
miscarriage of justice and violations of the ECHR. A simple and inexpensive way to
ensure an adequate level of knowledge is to require Member States to produce a
short, standard written statement of basic rights (the "Letter of Rights") and to make
it compulsory for all suspects to be given this written notification in a language they
understand at the earliest possible opportunity and certainly before any questioning
takes place.

Evaluation and monitoring

Since the principle of mutual recognition may only be implemented efficiently if
there is mutual trust, and since common minimum standards will enhance trust, it is
important for any agreed common standards to be respected. The level of compliance
should be demonstrably high. In order for each Member State to be confident of the
level of compliance in the other Member States, there must be some form of
evaluation.

Mutual trust must go beyond the perceptions of the governments of the Member
States - it must also be established in the minds of practitioners, law enforcement and
judicial officers and all those who will administer decisions based on mutual
recognition on a daily basis. This cannot be achieved overnight, and cannot be
achieved at all unless there is some reliable means of assessing compliance with
common minimum standards across the European Union. Evaluation and monitoring
should be carried out on a regular, continuous basis and the results should be made
available. This will provide a system for ensuring that standards are adhered to and
will bring both any improvement and/or deterioration to the notice of the other
Member States as well as the European institutions.

11
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It is appropriate that the Commission, as a body charged with making proposals®
and in the usual course of events with monitoring that Framework Decisions are
correctly implemented in the Member States®®, should co-ordinate evaluation and
monitoring. The necessary information and data should be provided by the Member
States for the Commission to collate. The Commission will, if necessary, delegate the
analysis of the information to an outside body such as an independent group of
experts.

LEGAL BASIS

This proposal has a legal basis under Article 31 of the Treaty on European Union
(TEU), as amended by the Treaty of Nice, which covers common action on judicial
co-operation in criminal matters.

Article 31 (1) (c) of the TEU provides for “ensuring compatibility in rules applicable
in the Member States as may be necessary to improve [judicial co-operation in
criminal matters]”. Ensuring compatibility can be achieved, inter alia, by providing
for some approximation of minimum procedural rules in the Member States so as to
enhance mutual trust and confidence.

The Commission considers that this proposal constitutes the necessary complement
to the mutual recognition measures that are designed to increase efficiency of
prosecution. A set of agreed procedural rights to ensure equivalent treatment of
suspected persons throughout the EU should enable judicial cooperation measures to
be applied as efficiently as possible, especially those that envisage surrender of
persons or of evidence to another Member State. Any reluctance on the part of the
authorities of one State to surrender a national to the judicial authorities of another
may be alleviated in this way.

EXPLANATION OF THE ARTICLES

Gender neutrality: The terms "he" and "his" are used throughout to refer to the
suspected person or the suspected person's lawyer. They are intended to be gender
neutral and to cover both male and female suspects and male and female lawyers.

Article 1 - Scope of application of procedural rights

53.

This Article sets out the scope of application of the Framework Decision. The scope
includes all persons suspected in respect of a criminal offence in any proceedings to
establish the guilt or innocence of a person suspected of having committed a criminal
offence, or to decide on the outcome following a guilty in plea in respect of a
criminal charge or to rule on any appeal from these proceedings. There is no
differentiation between EU national and third country nationals since to offer one
group better protection could lead to criticisms of discrimination that would defeat

25
26

Article 34(2) TEU.

The usual practice following adoption of a Framework Decision is for Member States to send the
Commission details of their implementing legislation and for the Commission to compile a report on
implementation for transmission to the Council.

12
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54.

the aim of enhancing trust between the Member States in each other’s criminal
justice system.

Since the case-law of the ECtHR has clarified that persons being questioned in
relation to offences, but not yet formally charged, should be covered by Article 6
ECHR, persons arrested or detained in connection with a criminal charge also come
within the ambit of this provision. These rights start to apply from the time when the
person is informed that he is suspected of having committed an offence (e.g. on
arrest or when the suspected person is no longer free to leave police custody).

Article 2 — The right to legal advice

55.

This Article sets out the basic right to legal advice for a suspected person if he
wishes to receive it. The Article provides that legal advice should be provided as
soon as possible. It is important that a suspect benefits from legal advice before
answering any questions in the course of which he may say something he later
regrets without understanding the legal implications.

Article 3 — Obligation to provide legal assistance

56.

Article 6 (3) (c) ECHR makes it clear that a suspected person has the right to defend
himself in person which implies that he is entitled to refuse to be represented by a
lawyer. Notwithstanding that right, in certain circumstances it is particularly
desirable that the suspected person receives legal advice. Those circumstances are set
out in Article 3 and include cases where the suspected person is remanded in custody
prior to the trial, or is formally accused of having committed a criminal offence
which involves a complex factual or legal situation or which is subject to severe
punishment, in particular where, in a Member State, a mandatory sentence of more
than one year’s imprisonment can be imposed, or is the subject of a European Arrest
Warrant or extradition request or other surrender procedure, or is a minor, or appears
not to be able to understand or follow the content or the meaning of the proceedings
owing to his age, mental, physical or emotional condition. This provision requires
Member States to ensure that every effort is made so that those persons in particular
receive legal advice.

Article 4 - Obligation to ensure effectiveness of legal advice

57.

58.

This Article provides that Member States should ensure that some check is made that
effective advice is given.

The Commission has chosen to specify that only lawyers as defined in Article 1(2)(a)
of Directive 98/5 EC*’ are employed in this context so as to help to safeguard
effectiveness.. If the legal advice offered is not effective, Member States are obliged
to provide an alternative”®. This right, stemming from Article 6(3)(c) of the ECHR,
has been explained in the case-law of the ECtHR (e.g. in Artico v. Italy).

27

Directive 98/5/EC of the European Parliament and of the Council of 16 February 1998.

Artico v. Italy May 13, 1980, Series A, n° 37.
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59.

Since the suspect is not always in a position to assess the effectiveness of his legal
representation, the onus must be on the Member States to establish a system for
checking this.

Article 5 — The right to free legal advice

60.

61.

This Article provides that where Article 3 applies legal advice should be provided at
no cost to the suspected person if these costs would cause undue financial hardship to
himself or his dependants. Member States must ensure that they have in place a
mechanism for ascertaining whether the suspected person has the means to pay for
legal advice. Under the ECHR, the defendant does not have to prove “beyond all
doubt” that he lacks the means to pay for his defence (Pakelli v. Germany™).
Member States should respect this ECtHR guidance in connection with the
assessment of the person’s means.

This Article provides that legal advice should be free if the person's means fall below
a set minimum. Some Member States operate a means test to establish whether the
defendant “has not sufficient means to pay for his defence”. Others provide free legal
advice to all on the basis that a means test is expensive to operate and that some of
the costs can be recovered from the defendant in certain circumstances. Member
States are free to operate the system that appears to them to be the most cost effective
as long as free legal advice remains available when it is in the interests of justice.

Article 6 — The right to free interpretation

62.

63.

64.

The assistance of an interpreter or a translator must be free of charge to the suspect.
This right is established in the case-law of the ECtHR. In the case of Luedicke,
Belkacem and Kog¢ v. Germany, the ECtHR held that it follows from Article 6(3)(b)
that for anyone who cannot speak or understand the language used in court, the right
to receive the free assistance of an interpreter, without subsequently having claimed
back from him payment of the costs thereby incurred”® must be respected. In
Kamasinski v. Austria®’, the ECtHR held that the principle also extended to
translation of “documentary material”.

Member States are under an obligation to provide an interpreter as soon as possible
after it has come to light that the suspect does not understand the language of the
proceedings. This right extends to all sessions of police questioning, meetings
between the suspect and his lawyer and, after charge, occasions when the person's
presence is required at court. It is clear from the ECtHR case-law that the obligation
to provide an interpreter, which is laid down in the ECHR, is not always respected’”.
Article 6 of the Framework Decision sets out the right, pointing out that it applies
“throughout the proceedings”.

This Article covers persons with hearing or speech impairments. Article 6(3) of the
ECHR provides that everyone charged with a criminal offence has the right to be

29
30
31
32

Pakelli v. Germany, judgment of 25 April 1983, Series A n° 64 para. 34.

Luedicke, Belkacem and Kog¢ v. Germany — judgment of 28 November 1978, Series A N°29 para.46.
Kamasinski v. Austria (cited above).

Cuscani v. UK - judgment of 24 September 2002 - is a good example where the Court proposed to rely
on the defendant's brother to interpret, which was held to be a violation of Art. 6.
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65.

informed about what he is accused of so that he understands the nature and cause of
the accusation. He also has the right to have the assistance of an interpreter if he
cannot understand the language used in court. This applies also to deaf suspects or
people with hearing or speech impairments. Inadequate communication can affect a
deaf suspect's chances of receiving fair treatment as regards questioning by law
enforcement officers. It also affects his chances of a fair trial. Member States must
therefore ensure that police stations and courts provide proper specialised sign
language interpreting for deaf suspects. As the consequences of poor or incompetent
interpreting can be so serious, it is important that only qualified and experienced sign
language interpreters are assigned for court proceedings or police interviews.

Some people who are deaf require the services of a lipspeaker. Lipspeakers
communicate with deaf people who do not know or use sign language, but who are
usually skilled lipreaders. This is also covered in the Article as an alternative.

Article 7 — The right to free translation of relevant documents

66.

There is a right to translations of relevant material but this right is not unlimited. The
ECtHR has ruled that Art. 6(3)(e) ECHR does not require a written translation of all
items of written evidence or official documents in the procedure but it has ruled that
documents which the defendant “needs to understand in order to have a fair trial”
must be translated®. The rules on how much material is translated vary from one
Member State to the next and also in accordance with the nature of the case. This
variation is acceptable as long as the proceedings remain “fair”. The onus should be
on the defence lawyer to ask for translations of any documents he considers
necessary over and above what is provided by the prosecution. Since the conduct of
the defence is essentially a matter between the defendant and his lawyer, the defence
lawyer is best placed to assess which documents are needed. Consequently, this
Article places the onus is on the competent authorities to decide what documents
shall be provided in translation but the suspect’s lawyer has the right to request
further documents in translation.

Article 8 — Accuracy of the translation and interpretation

67.

68.

The standard of interpretation and translation must be good enough to enable the
suspect to understand the nature and cause of the accusation.

Member States must ensure that there is in place within their jurisdiction a system so
that lawyers, judges, defendants or anyone else involved in criminal proceedings who
becomes aware that the required standard of interpretation has not been met by a
particular interpreter or in a particular case may report it so that a replacement
translator or interpreter may be provided.

Article 9 — Recording the proceedings

69.

The standard required by the ECHR is that the interpretation be such as to enable the
defendant's “effective participation” in the proceedings. If he then makes an
application to the ECtHR on the grounds that the interpretation was inadequate and

33

Kamasinski v. Austria, cited above, para 74.
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70.

damaging to his effective participation in the proceedings, it is important to have a
method of verification of the interpretation. It is therefore incumbent on Member
States to ensure that a recording exists in the event of a dispute.

The purpose of this provision is to have a method of verifying that the interpretation
was accurate and not to challenge the proceedings from any other point of view since
this would otherwise lead to preferential treatment of suspected persons who need
interpretation. Therefore, the recordings may only be used for that one purpose.

Article 10 — The right to specific attention

71.

This Article provides that Member States shall ensure that a person who cannot
understand or follow the proceedings, owing to their age or mental, physical or
emotional condition, is offered any specific relevant attention, such as medical
attention or the presence of a parent in the case of children. The duty to provide
specific attention applies throughout criminal proceedings. This enhanced duty of
care is to promote fair trials and to avoid potential miscarriages of justice based on
vulnerability. Consultation and replies to the Green Paper have made it clear that
identifying these suspects is difficult. The minimum expectation is that law
enforcement officers ask themselves the question whether the suspect is able to
understand or follow the proceedings, by virtue of his age or mental, physical or
emotional condition. Any steps taken as a consequence of this right should be
recorded in writing in the suspects’ notes.

Article 11 — The rights of suspected persons entitled to specific attention

72.

73.

74.

This Article specifies which steps must be taken in accordance with Article 10. In
order to verify that the correct procedures have been followed in the case of
questioning by law enforcement officers of persons who cannot understand or follow
the proceedings, Member States must ensure that an audio or video recording is
made of any pre-trial questioning. Any party requesting a copy of the recording in
the event of a dispute must be provided with one.

Medical assistance should be provided if the suspected person needs it.
A suspected person entitled to specific attention should, where appropriate, be

allowed to have a suitable third person present during police questioning in order to
provide an additional safeguard of the fairness of the proceedings.

Article 12 — The right to communicate

75.

76.

This Article lays down the right for a person remanded in custody to have his family,
persons assimilated to his family or his employer contacted as soon as possible.

It is proposed here that if direct communication is inappropriate, communication may

be by other channels including the consular authorities or an international
humanitarian organisation.
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Article 13 — The right to communicate with consular authorities

77.

78.

79.

This Article restates the right to communicate with consular authorities. It places a
duty on Member States to ensure that all foreign detainees are able to have the
consular authorities of their home State informed of the detention if they so wish.

If a detained suspect does not wish to have the assistance of the consular authorities
of his home State, he should be entitled to have the assistance of an international
humanitarian organisation. Unless individual Member States decide otherwise, the
most suitable international humanitarian organisation offering this type of assistance
is the International Committee of the Red Cross (ICRC) whose official functions
include visits to detainees®. Member States are invited to decide which international
humanitarian organisations they recognise so that the concept of “recognised
international humanitarian organisation” can be used to correct effect and to prevent
recourse to organisations that do not have the approval of the Member State in
question.

Member States have a duty towards their long-term non-national residents,
particularly if these are refugees. A refugee from the regime in force in his home
State will not want the assistance of the consular authorities of that State. Refugees
must be able to contact representatives from another State that has agreed to look
after their interests® or an international humanitarian organisation for this type of
assistance™®. This Article proposes that the right to consular assistance be extended to
long-term non-national residents of a Sending state, particularly if they have refugee
status. Member States should ensure that this type of assistance is an option available
to the suspect.

Article 14 - Duty to inform a suspected person of his rights in writing — Letter of Rights

80.

Article 14 sets out the duty for Member States to ensure that all detained or arrested
suspects are made aware of their basic rights by giving them written notification of
those rights. The Letter of Rights should be kept available in the official Community
languages, either in paper form or on computer so that it can be printed when needed.
Member States may assess the need to have available translations into languages
commonly encountered in the locality, and the relevant authorities are best placed to

34

35

36

Extract from ICRC annual report 2002: "[In 2002] ICRC delegates visited 448,063 detainees held in
2,007 places of detention in more than 75 countries. Of this number, 26,727 detainees were registered
and visited in 2002 for the first time. A total of 47,205 detention certificates were issued. Detainees who
were not individually monitored but nevertheless benefited from ICRC assistance are included in the
total number visited."

Rule 38 of the Standard Minimum Rules for the Treatment of Prisoners adopted in 1955 by the UN
Congress on the Prevention of crime and the Treatment of Offenders: (1) [...]. (2) Prisoners who are
nationals of States without diplomatic or consular representation in the country and refugees or stateless
persons shall be allowed similar facilities to communicate with the diplomatic representative of the
State which takes charge of their interests or any national or international authority whose task it is to
protect such persons.

Principle 16 of the Body of Principles for the Protection of all Persons under any Form of Detention or
Imprisonment adopted by the UN General assembly in 1988: 1.[...] 2. If a detained or imprisoned
person is a foreigner, he shall also be promptly informed of his right to communicate by appropriate
means with [...] the representative of the competent international organisation, if he is a refugee or is
otherwise under the protection of an intergovernmental organisation.
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know which those languages are for each locality. The Commission proposes that
suspects be given a "Letter of Rights" as soon as possible after arrest. The law
enforcement officer and the suspect should ideally both sign the Letter of Rights, as
evidence that it has been offered, given and accepted. However the Commission is
aware of possible reluctance on the part of suspects to sign anything in the police
station. The Letter of Rights should be produced in duplicate, with one (signed) copy
being retained by the law enforcement officer and one (signed) copy being retained
by the suspect. A note should be made in the record stating that the Letter of Rights
was offered, and whether or not the suspect agreed to sign it.

Annex A contains a suggested form of common wording for the Letter of Rights. It
states the language version so that the suspect can be given the Letter of Rights in a
language he understands. It then sets out the basic rights to legal advice, to
interpretation, specific attention and consular assistance, if appropriate, as headings
to be completed by the Member States.

Article 15- Evaluating and monitoring the effectiveness of the Framework Decision

82.

83.

It is essential that this Framework Decision is fully evaluated and monitored. Apart
from reporting on the proper implementation of its provisions into national
legislation, the Commission proposes that regular monitoring be carried out. This is
particularly important in the case of legislation that confers rights as those rights are
meaningless unless they are complied with. Only regular monitoring will show that
there has been full compliance. Additionally, if the Framework Decision is to
achieve its stated objective of enhancing mutual trust, there must be public, verifiable
statistics and reports showing that rights are complied with so that observers in other
Member States (not only in government, but also lawyers, academics and NGOs)
may be confident that fair trial rights are observed in each national system. The
evaluation and monitoring should be carried out under the supervision of the
Commission. An independent team may be employed to carry out the necessary
research and analysis.

In its resolution of 5 July 2001 on the situation as regards fundamental rights in the
European Union, the European Parliament recommended that "a network be set up
consisting of legal experts who are authorities on human rights and jurists from each
of the Member States, to ensure a high level of expertise and enable Parliament to
receive an assessment of the implementation of each of the rights laid down notably
in the Charter, taking account of developments in national laws, the case law of the
Court of Justice of the European Communities and the European Court of Human
Rights and any notable case law of the Member States' national and constitutional
courts"’. A Network of Independent Experts on Fundamental Rights ("the
Network") has been set up and submitted its first report on 31 March 2003. Its tasks
include preparing an annual report on the situation as regards fundamental rights in
the European Union. In this connection, it is examining compliance with Articles 47
and 48 of the CFREU™. Article 47 CFREU provides: "Everyone is entitled to a fair
and public hearing within a reasonable time by an independent and impartial tribunal

37

38

European Parliament resolution on the situation as regards fundamental rights in the European Union
(2000) (2000/2231(IND)).
0OJ C 364 of 18.12.2000.
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85.

previously established by law. Everyone shall have the possibility of being advised,
defended and represented. Legal aid shall be made available to those who lack
sufficient resources insofar as such aid is necessary to ensure effective access to
justice." Article 48 CFREU provides "[...] Respect for the rights of the defence of
anyone who has been charged shall be guaranteed".

It could be appropriate to make use of the evaluation carried out by the Network in
respect of Articles 47 and 48 of the CFREU and to assess whether this could be a
suitable long-term solution. The Commission may subsequently decide upon a
different system of evaluation and monitoring. If the Network were to cease to carry
out its functions, or to provide the necessary services, or the Commission were to
decide upon a different system of evaluation and monitoring, another suitable body
could be appointed to analyse the data and information provided by the Member
States in accordance with the provisions of the Framework Decision.

Evaluation and monitoring will benefit all Member States. It will enable them to
show other countries that they observe fair trial rights and it will enable them to
reassure those implementing the measures of the Mutual Recognition Programme in
their home State, should such reassurance prove necessary, that safeguards ensuring
equivalent fair trial standards are operated in other Member States. The evaluation
shall be for the purpose of general assessment, and decisions of courts will not be
examined.

Article 16 - Duty to collect data

86.

In order for the Framework Decision to be monitored, and for the necessary
evaluation of compliance to be carried out, Article 16 places an obligation on
Member States to collect relevant data and this data must also be analysed in order to
be meaningful. Member States must provide relevant statistics, inter alia, as regards
the following:

(a) the total number of persons questioned in respect of a criminal charge,
the number of persons charged with a criminal offence, whether legal
advice was given and in what percentage of cases it was given free or
partly free,

(b)  the number of persons questioned in respect of a criminal offence and
whose understanding of the language of the proceedings was such as
to require the services of an interpreter during police questioning. A
breakdown of the nationalities should also be recorded, together with
the number of persons requiring sign language interpreting,

(c) the number of persons questioned in respect of a criminal offence who
were foreign nationals and in respect of whom consular assistance was
sought. The number of foreign suspects refusing the offer of consular
assistance should be recorded. A breakdown of the nationalities of the
suspects should also be recorded,

(d)  the number of persons charged with a criminal offence and in respect
of whom the services of an interpreter were requested before trial, at

19

CS



CS

trial and/or at any appeal proceedings. A breakdown of the
nationalities and the languages involved should also be recorded,

(e) the number of persons charged with a criminal offence and in respect
of whom the services of a translator were requested in order to
translate documents before trial, at trial or during any appeal
proceedings. A breakdown of the nationalities and the languages
involved should also be recorded. The number of persons requiring a
sign language interpreter should be recorded,

) the number of persons questioned and/or charged in connection with a
criminal offence who were deemed not to be able to understand or
follow the content or the meaning of the proceedings owing to age,
mental, physical or emotional condition, together with statistics about
the type of any specific attention given,

(g)  the number of Letters of Rights issued to suspects and a breakdown of
the languages in which these were issued.

Article 17 - Non-regression clause

87.

The purpose of this Article is to ensure that the Framework Decision does not have
the effect of lowering standards in Member States. During the consultation phase,
representatives of certain Member States expressed concern that this would result
from setting common minimum standards. Member States remain entirely at liberty
to set standards higher than those agreed in this Framework Decision.

Article 18 - Implementation

88.

This Article requires that Member States must implement the Framework Decision
by 1 January 2006 and, by the same date, send the text of the provisions transposing
it into national law to the Council Secretariat General and the Commission. Six
months after implementation, the Commission must submit a report to the European
Parliament and to the Council, assessing the extent to which the Member States have
taken the necessary measures in order to comply with this Framework Decision,
accompanied, if necessary, by legislative proposals.

Article 19 - Entry into Force

89.

This Article provides that the Framework Decision will enter into force on the
twentieth day following that of its publication in the Official Journal of the European
Union.

Annex A - model common wording to be used in the "Letter of Rights"

90.

Annex A provides a model for the common wording to be used in the "Letter of
rights". It sets out as headings the rights stemming from this Framework Decision
and that the Commission considers to be the basic common rights that a suspect
should be given on arrest (right to legal advice, right to an interpreter, decision on
specific attention, right to communicate with consular authorities for foreigners).
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2004/0113 (CNS)
Navrh
RAMCOVEHO ROZHODNUTI RADY

o urcitych procesnich pravech pri trestnim Fizeni v celé Evropské unii

RADA EVROPSKE UNIE,

s ohledem na Smlouvu o Evropské unii, a zejména na ¢l. 31 odst. 1 pism. c) této smlouvy,

s ohledem na navrh Komise® 9,

s ohledem na stanovisko Evropského parlamentu™,

vzhledem k t€émto divodum:

(1)

(2)

€)

(4)

Evropska unie si dala za cil zachovat a rozvijet prostor svobody, bezpecnosti a prava.
Podle zavéra Evropské rady ze zasedani v Tampere ve dnech 15. a 16. fijna 1999, a
zejména bodu 33 téchto zavéri, by méla byt zdsada vzdjemného uznavani rozhodnuti
zékladem soudni spoluprace v obCanskych i trestnich vécech v ramci Evropské unie.

Dne 29. listopadu 2000 Rada v souladu se zavéry zasedani v Tampere piijala Program
opatfeni pro uplatiovani zdsady vzijemného uznavani rozhodnuti ve vécech
trestnich*'. V ivodu programu opatfeni se prohladuje, Ze cilem vzijemného uznavani
je ,posilit spolupraci mezi CcClenskymi staty, ale také zlepSit ochranu prav

jednotlivee**.

Uplatiiovani zésady vzajemného uznavani rozhodnuti ve vécech trestnich predpoklada,
ze Clenské staty budou mit vzajemnou divéru ve své systémy trestniho soudnictvi.
Rozsah uplatiovani vziajemného uznavani do znaéné miry zavisi na mnoha
parametrech, které uréuji jeho uginnost®. Mezi tyto parametry patii ,,mechanismy na
ochranu prav [...] podezielych® (parametr 3) a ,,minimalni spole¢né¢ standardy
nezbytné pro snazsi uplatiovani vzdjemného uzndvani.

Vzijemné uznavani lze GspéSné uplatiiovat pouze v prostiedi vzajemné davéry, kdy
nejen soudni organy, ale i ucastnici trestniho fizeni povazuji rozhodnuti soudnich
organt jinych Clenskych statli za rovnocenna s vlastnimi rozhodnutimi a nevznaseji
pochybnosti o jejich funkci jako soudniho organu a o dodrzovani prav na nestranny
soudni proces. To je dulezité, aby se zlepsilo obecné vnimani vzajemného uznavani,

39
40
41
42
43

Ut. vést. C[...]1, [...],s. [...].
Ut. vést. C[...]1, [...],s. [...].
Ut. vést. C 12, 15.1.2001, s. 10.
Uk vést. C 12, 15.1.2001, s. 10.
Uk. vést. C 12, 15.1.2001, s. 10.
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()

(6)

(7)

(8)

)

(10)

(11)

které je pozitivni a jehoz soucasti je ,,nejen ditvéra v priméfenost predpist partnera, ale
. 1o x v N . f v 44
i ditvéra v to, ze tyto predpisy budou spravné uplatiovany*"".

Vsechny ¢lenské staty jsou smluvnimi stranami Evropské umluvy o ochrané lidskych
prav a zakladnich svobod. ZkuSenosti vSak ukazuji, Ze i pfes nutnost této vzajemné
daveéry neni davéra v systémy trestniho soudnictvi jinych clenskych stata vzdy
dostatecnd, a to i1 pres skuteCnost, ze vSechny ¢lenské staty jsou signatafi této umluvy.
Navrhovana prava budou uplatiovana tak, aby se posilila divéra, a tim se zlepsilo
uplatiiovani vzajemného uznavani.

Ramcové rozhodnuti Rady ze dne 13. Cervna 2002 o evropském zatykacim rozkazu a
postupech predavani mezi &lenskymi staty® bylo prvnim konkrétnim opatfenim
v oblasti trestniho prava, které provadi zasadu vzijemného uznavani. To pozdé&ji
nasledovalo ramcové rozhodnuti o zajiSténi majetku nebo dikaznich prostfedkﬁ46.
Dalsi planovana opatieni v ramci programu se tykaji ptikazt ke konfiskaci, finan¢nich

postihti a preddvani diikaznich prosttedki a trestnich rejstiiku.

Zéasada vzajemného uzndvani vychazi z vysoké urovné vzajemné duvéry mezi
Clenskymi staty. Pro posileni této divéry stanovi rdmcové rozhodnuti ur€ité zaruky,
jejichz cilem je chréanit prava jednotlivei. V téchto zarukach se promitaji tradice
¢lenskych statd pti dodrzovani Evropské imluvy o ochrané lidskych prav a zdkladnich
svobod.

Cilem navrhovanych ustanoveni neni ménit konkrétni platnd opatfeni v ramci
vnitrostatnich pravnich piedpisiit v souvislosti s bojem proti uréitym zavaznym a
komplexnim formdm kriminality, zejména terorismu.

Ustanoveni ¢l. 31 odst. 1 pism. ¢) Smlouvy o EU umoziuje ,,zajisténi slucitelnosti
prisluSnych ptedpist cClenskych statl, pokud je to nezbytné¢ ke zlepSeni [soudni
spoluprace v trestnich vécech]“. Budou-li spole¢né minimalni standardy uplatnovany
na zakladni procesni zaruky v celé Evropské unii, povede to ke zvySené divéte
v systémy trestniho soudnictvi vSech Cclenskych statd, coz se obratem projevi
v u¢inngjsi soudni spolupréci v atmosféte vzajemné duvery.

Bylo ureno pét vhodnych oblasti, ve kterych mohou byt spolecné minimalni
standardy uplatiiovany nejprve. Tyto oblasti jsou: pfistup k prdvnimu zastoupeni,
pristup k prekladu a tlumoceni, zajisténi zvlastni péce pro osoby, které ji potiebuji,
jelikoZ nejsou schopny soudnimu fizeni rozumét nebo jej sledovat, konzuldrni pomoc
pro zahrani¢ni zadrZzené osoby a pisemné sdéleni prav podezielym a obzalovanym
osobam.

Tento soubor opatteni zajisti ochranu prav zahrani¢nich podezielych a obzalovanych
osob, 1 kdyz nerozumé¢ji jazyku hostitelské zemé nebo neznaji jeji systém trestniho
soudnictvi. Zajisténi fadného dodrzovani prav zahrani¢nich podezielych a
obzalovanych osob bude mit dvoji tc¢inek, a to ten, Ze se u kazdého c¢lenského statu

44
45
46

KOM(2000) 495 v kone¢ném znéni, 26.7.2000, s. 4.

Ut. vést. L 190, 18.7.2002, s. 1.

Ramcové rozhodnuti Rady 2003/577/JVV ze dne 22. Cervence 2003 o vykonu prikazli k zajisténi
majetku nebo diikaznich prostiedkii v Evropské unii. Ut. vést. L 196 ze dne 2.8.2003, s. 45.
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(12)

(13)

(14)

(15)

(16)

(17)

zlepsi jeho vnimani soudnich systému ostatnich ¢lenskych stat a ze se snizi disledky
pro vSechny podezielé a obzalované osoby.

Pravo na pravni pomoc je zakotveno v ¢lanku 6 Evropské imluvy o ochrané lidskych
prav a zékladnich svobod. Toto ramcové rozhodnuti neuklddd clenskym statim
povinnosti, které by Sly nad ramec této umluvy, ale pouze stanovi spolecné zptisoby
plnéni ¢lanku 6 této umluvy. Je stanoven okamzik, od kterého plati pravo na pravni
poradenstvi, spole¢né s okolnostmi, za kterych by mélo byt pravni poradenstvi
bezplatné. V nékterych ptipadech pozadavek, aby byl soudni proces nestranny, jasné
urcuje, ze by se obzalované osobé mélo dostat pravniho poradenstvi, a to bez ohledu
na pravo vlastni obhajoby. To stanovi rdmcové rozhodnuti, spole¢né s uréenim toho,
kterym obzalovanym osobam by mélo byt poskytnuto pravni poradenstvi, ze by pravni
poradenstvi mélo byt poskytnuto piislusné kvalifikovanymi odborniky, a se
skutec¢nosti, Ze ndklady na pravni poradenstvi by nemély predstavovat pro obzalované
osoby nebo jejich rodinné piislusniky nepiiméfenou zatéz. Clenské staty jsou tedy
povinny zajistit, aby v takovém pftipad¢ zaplatil ndklady na poskytovani pravniho
poradenstvi zcela nebo z¢asti jejich systém trestniho soudnictvi.

Pravo na bezplatnou a pfesnou jazykovou pomoc — tlumoceni a pieklad — pro
zahrani¢ni osoby a v ptipad¢ nutnosti pro osoby s poruchou sluchu nebo feci je také
zakotveno v ¢lanku 6 Evropské umluvy o ochrané lidskych prav a zakladnich svobod.
Toto ramcové rozhodnuti neukladd clenskym statim povinnosti, které by Sly nad
ramec této umluvy, ale pouze stanovi spole¢né zpisoby plnéni ¢lanku 6 této timluvy
v souladu s judikaturou Evropského soudu pro lidskd prava a ovefovani presnosti
poskytovaného tlumoceni a prekladu.

Povinnost zajistit péci podezielym osobam, které nejsou schopny rozumét soudnimu
fizeni nebo jej sledovat, podporuje nestranny vykon spravedlnosti. Je-li podeziela
osoba potencialné ohroZzend z divodu svého véku nebo dusevniho, fyzického nebo
emoc¢niho stavu, muze rovnovaha sil zalezZet na obzalobé a donucovacich a soudnich
organech. Je tedy vhodné, aby si tyto organy byly védomy veskerych potencidlnich
ohrozeni a pfijaly vhodné kroky k obnoveni Gplné rovnovahy. Dalsim cilem tohoto
ramcového rozhodnuti je tedy zlepSit pozici téchto osob na ziklad¢ stanovenych
konkrétnich prav.

Pravo zadrZzenych osob na okamzité ozndmeni zadrzeni rodinnym piisluSnikiim,
osobam postavenym na roven s rodinnymi pfislusniky a zaméstnavateli je stanoveno
v piipad¢, Ze pfedanim této informace neni ohrozeno soudni fizeni. Krom¢ toho je
stanoveno pravo na kontaktovani p¥islusnych konzularnich ufadi. Sir$i kontext tohoto
prava je, ze zadrzena osoba ma pravo na piistup k vnéjSimu svétu.

Pravo na konzularni pomoc vychdzi z ¢lanku 36 Videiiské imluvy o konzularnich
stycich z roku 1963, podle kterého maji clenské staty pravo na ptistup ke svym statnim
prislusnikiim. Toto ramcové rozhodnuti zarucuje toto pravo spiSe evropskému
obcanovi nezli statu. ZvySuje jeho viditelnost, a tedy Gc¢innost. S pfihlédnutim k tomu
by v dlouhodobém horizontu mélo vytvoteni prostoru svobody, bezpe€nosti a prava,
ve kterém si Clenské staty vzajemné divéruji, snizit a nakonec i odstranit potiebu
konzularni pomoci.

Pisemné ozndmeni zakladnich prav podezielym a obzalovanym osobam je opatieni,
které zvysuje nestrannost soudniho fizeni a zajist'uje, aby kazda osoba podeziela nebo
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(18)

(19)

(20)

obzalovana z trestného Cinu znala sva prava. Jestlize je podezielé a obzalované osoby
problém napravi predani pisemného ozndmeni o pravech ve formé jednoduchého
prohlaseni o pravech.

Je nutné vytvofit mechanismus pro hodnoceni t¢innosti tohoto rdmcového rozhodnuti.
Clenské staty by tedy mély shromazd’ovat a zaznamenavat informace pro hodnoceni a
sledovani. Shroméazdéné informace Komise pouzije pro vypracovani zprav, které
budou zverejnény. Tim se posili vzdjemna dlvéra, protoze kazdy c¢lensky stat bude
ujistén, ze ostatni ¢lenské staty dodrzuji prava na nestranny soudni proces.

Jelikoz cClenské stity nemohou dosdhnout spoleénych minimalnich standarda
jednostranné a jedinym zpisobem jejich dosazeni jsou opatieni na urovni Evropské
unie, muze Rada pfijmout opatieni s ohledem na zasadu subsidiarity podle clanku 2
Smlouvy o Evropské unii a ¢lanku 5 Smlouvy o zalozeni Evropského spoleCenstvi.
V souladu se zdsadou proporcionality, zakotvenou v ¢lanku 5 Smlouvy o zalozeni
Evropského spolecenstvi, nejde toto rdmcové rozhodnuti nad rdmec toho, co je
nezbytné pro dosazeni tohoto cile.

Toto ramcové rozhodnuti si klade za cil posilit zakladni prava a zasady podle ¢lanku 6
Smlouvy o Evropské unii, zakotvené v Chart€ zakladnich prav obfanii Evropské unie,
a zejména v Clancich 47 az 50 této charty. Nemuze vést k riznym soudnim vykladim
ptislusnych ustanoveni Evropské Umluvy o ochrané lidskych prav a zakladnich
svobod, protoze odkaz na zdkladni prava v ¢lanku 6 Smlouvy o EU je nutné¢ podminén
jejich vykladem podle judikatury Evropského soudu pro lidska prava,

PRIJALA TOTO RAMCOVE ROZHODNUTI:

O URCITYCH PROCESNICH PRAVECH PRI TRESTNIM RIZENi V CELE EVROPSKE

UNII

Clanek 1
Oblast pusobnosti procesnich prav

Toto ramcové rozhodnuti stanovi nize uvedend pravidla tykajici se procesnich prav,
ktera plati pti vSech trestnich fizenich v Evropské unii a jejichz cilem je urcit vinu
nebo nevinu osoby podezielé ze spachani trestného ¢inu nebo rozhodnout o vysledku
po pfiznani viny v souvislosti s obvinénim z trestného Cinu. Kromé toho se vztahuje 1
na odvolani v souvislosti s timto trestnim fizenim.

Tato fizeni se dale oznacuji jako ,,trestni fizeni®.
Prava se vztahuji na jakoukoliv osobu podezielou ze spachani trestného ¢inu (dale

jen ,,podeziela osoba‘) od okamziku, kdy ji pfislusné organy clenského statu oznami,
ze je podeziela ze spachani trestného €inu, do kone¢ného rozsudku.
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Clanek 2
Pravo na pravni poradenstvi

Jakmile to bude mozné, ma podeziela osoba béhem celého trestniho fizeni pravo na
pravni poradenstvi, jestlize si to pteje.

Podeziela osoba ma pravo na poskytnuti pravniho poradenstvi pied zodpovézenim
otazek v souvislosti s obvinénim.

Clanek 3

Povinnost poskytnout pravni poradenstvi

Bez ohledu na pravo podezielé osoby odmitnout pravni poradenstvi nebo sama sebe pii
trestnim fizeni zastupovat je nutné, aby bylo urcitym podezielym osobam nabidnuto pravni
poradenstvi za ucelem zaruceni nestrannosti trestniho fizeni. V souladu s tim Clenské staty
zajisti, aby pravni poradenstvi mély k dispozici tyto podezielé osoby:

osoby, které jsou pted soudnim procesem umistény do vazby, nebo

—  osoby formalné¢ obvinéné ze spachani trestného ¢inu, jehoz soucasti je slozita
skutkova nebo pravni situace nebo za ktery lze ulozit pfisné potrestani,
zejména muze-li byt v ¢lenském staté¢ ulozen bezpodmineCny trest odnéti
svobody ptesahujici jeden rok, nebo

— osoby, na které je vydan evropsky zatykaci rozkaz nebo Zadost o vydani ¢i jsou
predmétem jiného postupu predavani, nebo

- nezletilé osoby, nebo

— osoby, které pravdépodobné nejsou schopny rozumét obsahu nebo vyznamu
trestniho fizeni nebo jej sledovat zdivodu svého veéku nebo duSevniho,
fyzického nebo emocniho stavu.

Clanek 4

Povinnost zajistit efektivitu pravniho poradenstvi

Clenské staty zajisti, aby opravnéni poskytovat pravni poradenstvi podle tohoto
ramcového rozhodnuti méli jen advokati podle ¢l. 1 odst. 2 pism. a) smérnice
98/5/ES".

Clenské staty zajisti uplatiovani mechanismu, na jehoz zakladé bude poskytnut
nahradni advokat, jestlize je poskytované pravni poradenstvi shledano jako
neefektivni.

47

Smérnice Evropského parlamentu a Rady 98/5/ES ze dne 16. tinora 1998.

25

CS



CS

Cldnek 5
Pravo na bezplatné pravni poradenstvi

Plati-1i ¢lanek 3, ponesou naklady na pravni poradenstvi zcela nebo zcasti Clenské
staty, jestlize by tyto ndklady ptedstavovaly pro podezielou osobu nebo jeji rodinné
prislusniky nepfimétenou zatéz.

Clenské staty mohou nasledné provadét Setieni, aby zjistily, zda mize podeziela
osoba ze svych prostiedkll pfispét na néklady pravniho poradenstvi, s cilem ziskat
cast téchto nakladd nebo jejich celou vysi.
Cldnek 6
Pravo na bezplatné tlumoceni
Clenské staty zajisti, aby byly pro uely zajisténi nestrannosti trestniho fizeni
podezielé osobé, kterd nerozumi jazyku fizeni, poskytnuty sluzby bezplatného

tlumodeni.

Clenské staty zajisti, aby se v piipadé nutnosti dostalo podezielé osobé bezplatnych
sluzeb tlumoceni pravniho poradenstvi, které ji je poskytovano béhem trestniho
fizeni.

Pravo na bezplatné tlumoceni se vztahuje 1 na osoby s poruchou sluchu nebo feci.

Clanek 7
Pravo na bezplatny preklad prisluSnych dokumentii

Clenské staty zajisti, aby byl pro ucely zaji§téni nestrannosti trestniho Fizeni
podezielé osob¢, ktera nerozumi jazyku trestniho fizeni, poskytnut bezplatny pieklad
vSech ptislusnych dokumentd.
Rozhodnuti ohledné toho, jaké dokumenty maji byt prelozeny, ucini pfisluSné
organy. Advokat podezielé osoby miize pozadat o preklad dalSich dokumentd.

Cldnek 8

Piesnost piekladu a tlumoceni

Clenské staty zajisti, aby byli pfislusni piekladatelé a tlumocnici dostatednd
kvalifikovani pro poskytovani pfesné¢ho ptekladu a tlumoceni.

Clenské staty zajisti uplatiiovani mechanismu pro zaji§téni nahradniho tlumoénika
nebo piekladatele, jestlize se ukaze, ze tltumoceni nebo pieklad neni piesny.
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Cldnek 9
Zaznam trestniho Fizeni
Je-li trestni fizeni tlumoceno, Clenské staty zajisti, aby byl potfizen jeho zvukovy nebo
obrazovy zédznam pro ucely kontroly kvality. V pfipad¢ sporu bude jakékoliv strané poskytnut
piepis zdznamu. Piepis mize byt pouzit pouze pro ucely ovéfeni presnosti tlumoceni.
Clanek 10
Pravo na zvlastni péci
l. Clenské staty zajisti, aby byla pro ucely zajiiténi nestrannosti trestniho Fizeni
podezielé osobé¢, ktera nemiize rozumét obsahu nebo vyznamu trestniho fizeni nebo

jej sledovat z diivodu svého véku nebo dusevniho, fyzického nebo emocniho stavu,
poskytnuta zvlastni péce.

2. Clenské staty zajisti, aby byly piisluiné uiady béhem trestniho fizeni povinny zvazit
a pisemné zaznamenat nutnost zvlastni péce, jakmile se objevi jakykoliv naznak
vedouci k uplatnéni ¢l. 10 odst. 1.
3. Clenské staty zajisti, aby byly veskeré kroky pfijaté v diisledku tohoto prava pisemné
zaznamenany.
Cldnek 11
Prava podezrelych osob, které maji pravo na zvlastni péci
1. Clenské staty zajisti, aby byl pofizen zvukovy nebo obrazovy zaznam viech vyslechi
podezielych osob, které maji pravo na zvlastni péci. V ptipad€ sporu bude jakékoliv
stran¢ poskytnut piepis zaznamu.
2. Clenské staty zajisti, aby byla v p¥ipad& nutnosti poskytnuta Iékaiska pomoc.
3. Tam, kde je to vhodné, mize byt soucasti zvlastni péce pravo na pritomnost treti
osoby pfi vyslechu policii nebo soudnimi orgény.
Cldnek 12

Pravo na komunikaci

1. Podezield osoba, na kterou byla uvalena vazba, ma pravo nechat o zadrzeni co
nejdiive informovat své rodinné piislusniky, osoby postavené na roveinl s rodinnymi
ptislusniky nebo zaméstnavatele.

2. Ptislusné organy mohou komunikovat s osobami podle ¢l. 12 odst. 1 prostfednictvim

vhodnych mechanismi, véetné¢ konzularnich uradi, je-li podeziela osoba statnim
ptislusnikem jiného statu a jestlize si to pieje.
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Cldnek 13
Pravo komunikovat s konzularnimi arady

Clenské staty zajisti, aby méla zadrzend podezield osoba, ktera neni statnim
ptislusnikem ¢lenského statu, ve kterém je zadrZena, pravo na oznameni zadrZeni
konzuldrnim Gfadim clenského statu, jehoz je statnim ptislusnikem, jakmile to bude
mozné, a komunikovat s konzuldrnimi utady, jestliZe si to pieje.

Jestlize si zadrzena podezield osoba nepieje pomoc konzuldrnich Gradid c¢lenského
statu, jehoz je statnim pfisluSnikem, zajisti ¢lenské staty, aby byla jako alternativa
nabidnuta pomoc uznavané mezinarodni humanitarni organizace.

Clenské staty zajisti, aby dlouhodobé pobyvajici rezident &lenského statu EU, ktery
vSak neni jeho statnim ptislusnikem, mél pravo na pomoc konzularnich utradt tohoto
Clenského statu na stejném zaklad€ jako statni pfislusnici tohoto ¢lenského statu,
jestlize existuji vazné diivody, pro¢ nechce pomoc konzularnich ufadu clenského
statu, jehoz je statnim piislusnikem.

Clanek 14

Povinnost pisemné informovat podezielou osobu o jejich pravech — prohlaseni o pravech

1.

CS

Clenskeé staty zajisti, aby byla vSem podezielym osobam pisemné oznamena procesni
prava, ktera se jich bezprosttedné tykaji. Toto pisemné sdéleni bude mimo jiné
obsahovat prava stanovena timto ramcovym rozhodnutim.

Clenské staty zajisti, aby byl k dispozici standardni pieklad pisemného ozndmeni do
vSech ufednich jazyk Spolecenstvi. Pieklady by mély byt vyhotoveny centralné a
vydany pfisluSnym organtim, aby se zajistilo pouziti jednotného znéni v celém
¢lenském staté.

Clenské staty zajisti, aby mély policejni sluzebny k dispozici toto pisemné ozndmeni
ve vSech ufednich jazycich Spolecenstvi, aby mohly zadrzené osobé piedlozit jeho
znéni v jazyce, kterému tato osoba rozumi.

Clenské staty budou vyzadovat, aby prohlaeni o pravech podepsal piislusnik
donucovaciho orgénu i podezield osoba na diikaz toho, ze prohlaseni o pravech bylo
nabidnuto, pfedano a pftijato. Prohlaseni o pravech by mélo byt vyhotoveno dvojmo,
pficemz jedno (podepsané) vyhotoveni si ponechd ptislusnik donucovaciho organu a
jedno (podepsané) vyhotoveni si ponechd podeziela osoba. V zapisu by se mélo
uvést, ze prohlaseni o pravech bylo nabidnuto a zda podeziela osoba souhlasila
s jeho podpisem.

Clanek 15

Hodnoceni a sledovani uéinnosti ramcového rozhodnuti

Clenskeé staty umozni shromazd’ovani informaci, které jsou nezbytné pro hodnoceni a
sledovani uplatiiovani tohoto ramcového rozhodnuti.
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2. Hodnoceni a sledovani bude probihat pod dohledem Evropské komise, kterda bude
koordinovat zpravy o hodnoceni a sledovani. Tyto zpravy mohou byt zvetejnény.

Clanek 16

Povinnost shromazd’ovat udaje

1. Aby mohlo byt uplatnovani tohoto rdamcového rozhodnuti hodnoceno a sledovano,
zajisti ¢lenské staty, aby byly uchovavany a zvetejiiovany udaje, naptiklad piislusné
statistiky, mimo jiné, pokud jde o nésledujici ukazatele:

(a)

(b)

(c)

(d)

(e)

(®

(g

celkovy pocet osob vyslychanych v souvislosti s obvinénim
z trestného Cinu, celkovy pocet osob obvinénych z trestného ¢inu, zda
bylo poskytnuto pravni poradenstvi a podil pfipadi, ve kterych bylo
poskytnuto bezplatné nebo ¢aste¢né bezplatné;

pocet osob vyslychanych v souvislosti s trestnym c¢inem, jejichz
znalost jazyka soudniho fizeni vyZzaduje pii policejnim vyslechu
sluzby tlumocnika. M¢l by byt zaznamenan i1 pifehled narodnosti a
pocet osob, které vyzaduji tlumoceni do znakové feci;

pocet osob vyslychanych v souvislosti s trestnym ¢inem, které jsou
zahrani¢nimi statnimi ptislusniky a kterym byla zprostiedkovavéana
konzularni pomoc. M¢l by byt zaznamenan i pocet zahrani¢nich
podezielych osob, které odmitly nabidku konzularni pomoci. Kromé
toho by mél byt zaznamenan i ptehled narodnosti podezielych osob;

pocet osob obvinénych z trestného ¢inu, pro které byly pied soudnim
procesem, béhem né&j a/nebo béhem odvolaciho fizeni vyzadany
sluzby tlumoc¢nika. Kromé toho by mél byt zaznamenan i prehled
pfislusnych narodnosti a jazyki;

pocet osob obvinénych z trestného ¢inu, pro které byly pied soudnim
procesem, béhem n¢j nebo béhem odvolaciho fizeni vyzadany sluzby
prekladatele za ucelem piekladu prislusnych dokumentt. Kromé toho
by mél byt zaznamendn i ptehled pfisluSnych ndrodnosti a jazykda.
Dale by mél byt zaznamenan pocet osob, které vyzaduji tlumocnika
do znakové feci;

pocet osob vyslychanych a/nebo obvinénych v souvislosti s trestnym
¢inem, povazovanych za osoby, které nejsou schopny rozumét obsahu
nebo vyznamu soudniho fizeni nebo jej sledovat z divodu svého véku
nebo dusSevniho, fyzického nebo emocniho stavu, spolu se statistikou
druhu poskytnuté zvlastni péce;

pocet prohlaseni o pravech vydanych podezielym osobam a piehled
jazykt, ve kterych byla tato prohlaseni vydana.

2. Hodnoceni a sledovéani bude provadéno v pravidelnych intervalech ve formé analyzy
udajii predlozenych k tomuto ucelu a shroméazdénych ¢lenskymi staty podle tohoto

¢lanku.
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Cldnek 17
Ustanoveni proti regresi

Z4dné ustanoveni tohoto ramcového rozhodnuti nesmi byt vykladano tak, e omezuje
jakékoliv prava a procesni zaruky, které mohou byt zajiStény podle zdkonu ¢lenského statu a
které poskytuji vyssi troven ochrany, nebo se od téchto prav a procesnich zaruk odchyluje.

Clanek 18
Provadéni
1. Clenské staty piijmou opatfeni nezbytna pro dosaZeni souladu s timto ramcovym
rozhodnutim do 1. ledna 2006.
2. Ve stejné 1hiuté sdéli Clenské staty generdlnimu sekretaridtu Rady a Komisi znéni

predpist, kterymi ve svém vnitrostatnim pravu provadéji povinnosti, jeZ pro né
vyplyvaji z tohoto ramcového rozhodnuti.

3. Do 30. ¢ervna 2006 ptedlozi Komise Evropskému parlamentu a Rad¢ zpravu
hodnotici to, do jaké miry Clenské staty pifijaly opatfeni nezbytnd pro dosazeni
souladu s timto rdmcovym rozhodnutim, spolecné s piipadnymi legislativnimi
navrhy.

4. Na zaklad¢ zpravy Komise Rada ovéti, do jaké miry dosahly ¢lenské staty souladu s
timto rdmcovym rozhodnutim, pokud jde o jeho provadéni.

5. Pravidelné hodnoceni a sledovéani uplatiiovani tohoto ramcového rozhodnuti bude
probihat podle ¢lanku 15 tohoto rdmcového rozhodnuti.
Cldnek 19
Vstup v platnost

Toto ramcové rozhodnuti vstupuje v platnost dvacatym dnem po vyhlaseni v Urednim
vestniku Evropské unie.

V Bruselu dne [...].

Za Radu
predseda
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Priloha A

vyhotoveni pro podezielou osobu / vyhotoveni pro zdznam o vazbé

Oznameni prav v [vloZit jazyk] jazyce

Vy, [vlozit jméno], jste podeziely/podeziela v souvislosti s [trestny ¢in].

A. Oznameni prav podle ramcového rozhodnuti Rady .../.../JAI ze dne ...

Pravo Evropské unie vyZaduje, aby vSechny clenské staity EU zarucily spole¢né minimalni
standardy s ohledem na urc€itd prava. Tato prava jsou uvedena niZe spolecné s vnitrostatnimi

predpisy, které se na né vztahuji a které v nékterych ptipadech zajist'uji dalsi ochranu.

1. Pravni poradenstvi [viz poznamku*®]

2. Pravo na tlumocnika [viz poznamku]

3. Pravo na preklad prisluSnych dokumentii [viz pozndmku]
4. Zv1astni péce [viz poznamku]

5. Komunikace [viz poznamku]

B. Ostatni prava

Vnitrostatni pravni predpisy ¢lenského stitu, ve kterém se nachazite, Vam zarucuji nasledujici

prava.

48 Clenské staty by mély vlozit vlastni text podle ustanoveni svych vnitrostatnich piedpisi tykajicich se

tohoto prava, vCetné ustanoveni, kterymi se provadi spoleény minimalni standard podle ramcového
rozhodnuti, a ustanoveni, ktera jdou nad ramec tohoto minimalniho standardu.
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[Tato Cast je urcena pro jina prava, neZ jsou prava stanovena v ramecku A. V této ¢asti

Clenské staty vloZi vlastni znéni.]

Podpis: vazebni ufednik
.......................... zadrzena osoba

Dne:

Toto prohléseni je vyhotoveno dvojmo, pfi¢emz jedno vyhotoveni si poneché podezield osoba

a jedno vyhotoveni ziistane v zdznamech o vazbe¢.
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