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KOMISE EVROPSKYCH SPOLECENSTVI

V Bruselu dne 11.10.2004
KOM(2004) 651 v konec¢ném znéni

SDELENI KOMISE EVROPSKEMU PARLAMENTU A RADE

Evropské smluvni pravo a prezkum acquis: cesta vpred
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Uvop

Timto sd&lenim navazuje Komise na akéni plén z roku 2003' v souvislosti s reakcemi
evropskych instituci, ¢lenskych statii a zainteresovanych stran. Nastiiiuje, jak se bude
dale rozvijet spole¢ny referencni rdmec (CFR), aby doslo ke zlepSeni provazanosti
stavajicich a budoucich acquis, a uvadi konkrétni plany pro ty soucasti acquis, které
se tykaji ochrany spotiebitele, v souladu se strategii spotiebitelské politiky 2002—
2006. Popisuje rovnéz planované cinnosti tykajici se prosazovani standardnich
smluvnich podminek vcelé EU a hodld pokratovat vuvahich o vhodnosti
fakultativniho nastroje.

Evropsky parlament (EP)* a Rada’ pfijaly usneseni, ve kterém vitaji akéni plan
a zdiraznuji potfebu zapojit vSechny =zainteresované strany, zejména pii
vypracovavani CFR. EP zadda, aby byl CFR dokonfen do konce roku 2006
a urychlen¢ zaveden. Také Rada uznala uziteCnost vSeobecnych smluvnich podminek
vcelé EU vypracovanych smluvnimi stranami v souladu s pravnimi ptedpisy
Spolecenstvi a vnitrostatnimi predpisy. Nakonec tyto instituce vyzvaly Komisi, aby
pokracovala v tvahach o fakultativnim nastroji.

K dne$nimu dni bylo doruceno 122 piispévka ke konzultaci. Komise se souhlasem
autorli tyto prispévky zvetejnila, vcéetné jejich shrnuti®. S cilem zapojit
zainteresované strany byly v ¢ervnu 2003 zorganizovany dva workshopy o smluvnim
pravu’. Dal§i workshop o standardnich podminkéch se konal v lednu 2004°. Kromé
toho se v dubnu 2004 konala spole¢na konference Komise a EP’.

CESTA VPRED
2.1 Zlepseni stavajiciho a budouciho acquis (Opatieni I akéniho planu)

Prispévatelé akéniho planu podpofili potiebu zlepsit kvalitu a ucelenost acquis
v oblasti smluvniho prava a zdiraznili, ze CFR by mohl piispét k splnéni
tohoto cile. S ohledem na tuto vyznamnou podporu bude Komise pokracovat
ve vypracovavani CFR.

2.1.1 Hlavni uloha CFR
Akeéni plan vymezil rizné kategorie problémi acquis. Nejdilezité)si

z nich jsou:

° Pouzivani abstraktnich pravnich pojmt ve smérnicich, které bud’
nebyly vymezeny, nebo jsou vymezeny piiliS obecné.
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Veskeré dokumenty tykajici se evropského smluvniho prava lze nalézt na internetovych strankach
Komise:
http://europa.eu.int/comm/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/index_en.htm.
Viz poznamka pod Carou 1.

Viz poznamka pod ¢arou 1.

Viz poznamka pod ¢arou 1.

Viz poznamka pod ¢arou 1.

Viz http://europa.eu.int/comm/internal_market/contractlaw/2004workshop_en.htm.

Viz poznamka pod ¢arou 1.




° Oblasti, ve kterych pouziti smérnice nevytesi problémy v praxi.

° Rozdily mezi vnitrostatnimi provadécimi zakony vyplyvajici
zpouziti minimalni harmonizace ve smérnicich o ochrané
spotiebitele.

° Nejednotnost v pravnich predpisech tykajicich se smluvniho préva.

K feSeni téchto problému je tfeba nejprve ucinit politické rozhodnuti
ohledn¢ potieby pozménit stavajici smérnice. Nato Komise pouzije CFR
jako soubor nastrojii pfi piipadném piedkladani navrhG na zlepSeni
kvality a provazanosti stavajicich acquis a budoucich pravnich nastroji
v oblasti smluvniho prava. Ugelem bude zarovei i zjednoduseni acquis®.
CFR poskytne jasné definice pravnich pojmt, zakladni zasady
a provazana vzorova pravidla smluvniho prava navazujici na acquis ES
a na nejlepsi feSeni nalezena v pravnich fadech ¢lenskych stati.

Priklad: Prezkum spotrebitelského acquis

Hlavnim cilem Komise nadale ziistavad posileni divéry spotiebitelt
a podnikd na vnitinim trhu prostfednictvim vysokého spolecného stupné
ochrany spotfebitele s odstranénim ptekazek vnitiniho trhu
a zjednoduSenim  pravnich piedpisi’. Bude piezkoumano osm
spotiebitelskych smérnic'® s cilem zjistit, zda spliji tyto cile, a to
zejména v souvislosti s klauzulemi ,,minimalni harmonizace®, které jsou
jejich soucasti.

Ptezkumem bude zhodnoceno, do jaké miry jsou soucasné smernice —
jako celek 1 jednotlivé — v praxi v souladu s cili Komise, pokud jde
o ochranu spottebitele a wvnitini trh. To znamend pfezkoumat nejen
samotné smérnice, ale také zpasob, jakym jsou uplatiiovany, a trhy, na
nichz puasobi (tj. vnitrostatni provadéci piedpisy; jurisprudenci;
samoregulaci; vymahani prava; stupen souladu v praxi a vyvoj v oblasti
obchodni praxe, technologie a o¢ekavani spotiebitele).

(24

Prezkum se zaméfi zejména na nésledujici otazky:

° Je stupen ochrany spotfebitele pozadovany smérnicemi dostate¢né
vysoky k zajisténi divery spotiebitele?

° Je stupen harmonizace dostacujici k tomu, aby se odstranily
ptekazky vnitinitho trhu a zamezilo se naruSovani hospodaiské
soutéze, pokud jde o podniky a spottebitele?

° Zatézuje dany stupen regulace podniky co nejméné a podporuje
hospodaiskou soutéz?

Tato iniciativa spadd do plsobnosti sdéleni Komise ohledn¢ ,,Aktualizace a zjednoduseni acquis
Spolecenstvi® (KOM(2003)71) a jejim cilem je zjednoduSeni pravnich piedpist.

Ut vést. C 137, 8.6.2002, s. 2.

Smérnice 85/577, 90/314, 93/13, 94/47, 97/7, 98/6, 98/27, 99/44
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° Jsou dané smérnice u¢inng uplatiovany?

° Vyskytuji se celkové n¢jaké vyrazné mezery, nesrovnalosti nebo
prekryvani v ramei téchto osmi smérnic?

° Ktera ztéchto smérnic by méla mit nejvyssi prioritu, pokud jde
o jeji reformu?

Vyvstéavaji také nékteré konkrétni otazky:

° Je rozsah plsobnosti smérnic spravny? Jsou pozadavky na
informace pred uzavienim smlouvy pfimérené?

° Mély by byt mezi smérnicemi plné harmonizovany a
standardizovany délka a nalezitosti lhiity na odstoupeni od smlouvy
v ptipad¢ podomniho prodeje, uzivani rekreac¢nich objekt na dany
casovy usek (timeshare) a prodeje na dalku?

° Je tfeba dale harmonizovat spottebitelské smluvni pravo?

e  Existuje moznost sloucit n€které ze smérnic, aby se omezily
nesrovnalosti mezi nimi?

Za ucelem prezkumu spotiebitelského acquis se planuje fada akci:

° Rozvoj vefejné¢ databaze acquis vcetné vnitrostatnich pravnich
ptredpisii a jurisprudence. Tento projekt poskytne také srovnavaci
analyzu zavadéni smérnic do praxe.

° Ustaveni stalé pracovni skupiny sestavajici z odbornikt
z Clenskych statd, kterd se stane forem pro vyménu informaci
a diskusi o zavadéni acquis.

° Provadéci zpravy o smérnicich tykajicich se uvadéni cen, prodeje
na dalku, prodeje spotiebniho zbozi a soudnich piikazi. Pti téchto
zpravach budou konzultovany téz zainteresované strany a budou
nasledovat vhodné seminare.

V souvislosti s dokon¢enim projektu a zprav zvazi Komise nutnost
navrhll na zmény stavajicich smérnic. Ocekava se, Ze tato rozpoznavaci
faze bude uzaviena do konce roku 2006. Veskeré navrhy budou brat
podle potieby v potaz price na navrhu CFR a budou doprovazeny
prislusnymi hodnocenimi dopadd na pravni predpisy.

Bylo by rovnéz Zadouci, aby Rada a EP pouzily CFR pfi predkladani
zmén k navrhim Komise. Takové pouziti CFR by bylo v souladu se
spoleénym cilem dosahnout vysoké kvality pravnich piedpisia EU'

H Akeni pléan ,,Zjednoduseni a zlep$eni pravniho prostiedi” (KOM (2002) 278).
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a zavazkem evropskych instituci prosazovat jednoduchost, jasnost
a ucelenost pravnich predpisa EU'.

2.1.2 Dalsi mozné ulohy CFR

Vnitrostatni zdkonodarné organy by mohly vyuzit CFR pfi provadéni
smérnic EU z oblasti smluvniho prava v rdmci vnitrostatnich pravnich
ptedpist. Také by mohly cerpat z CFR pfi schvalovani pravnich ptredpisii
v oblastech smluvniho préva, které nejsou upraveny piedpisy na trovni
Spolecenstvi.

~r o

Dalsi uloha, kterou navrhuje EP, je mozné vyuziti CFR pii rozhod¢im
fizeni. Rozhodce by mél mit moznost se odvolat na CFR a nalézt
objektivni a vyvazené fteSeni konflikti vzniklych mezi smluvnimi
stranami.

CFR muze dale sehrat roli vrozvoji dalSich opatfeni stanovenych
v akénim planu. EP napiiklad naznacil, Ze by CFR mohl byt rozpracovan
do souboru standardnich smluvnich podminek, ktery by byl k dispozici
odbornikiim v oblasti prava. Komise souhlasi s tim, Ze by bylo zddouci
pouzivat CFR vco nejvy$si mife pi1 praktickém uskute¢iiovani
opatieni II akéniho planu. Navic by CFR pravdépodobné poslouzil jako
zédklad pro rozvoj mozného fakultativniho néstroje.

Komise také zvazuje navrh, ze by mohla zahrnout CFR do smluv
uzavienych se svymi smluvnimi partnery. CFR by mohl slouzit jako
dopln¢k platného vnitrostatniho prava. Komise rovnéz podpoii jiné
instituce a organy, aby pouzivaly CFR pii uzavirani smluv se tfetimi
stranami.

Konecné by CFR, zalozeny na acquis ES a nejlepsich feSenich, ktera jsou
spole€na pro smluvni pravo clenskych statl, mohl byt inspiraci pro
Soudni dvur pti vykladu acquis v oblasti smluvniho prava.

2.1.3 Pravni povaha CFR

Nékolik prispévateld akéniho planu nastolilo otdzku pravni povahy CFR.
Néavrhy jsou rizné, od zavazného pravniho aktu ptijatého Radou a EP az
po nezavazny nastroj ptijaty Komisi.

V této fazi Komise zvazuje, ze by CFR byl nezdvaznym ndastrojem.
Komise bude nicméné pii vypracovavani CFR ve velké mife konzultovat
se vSemi zuCastnénymi stranami. V této souvislosti mulze dojit
k opétovnému nastoleni otazky.

Interinstitucionalni dohoda o zlepseni tvorby pravnich predpist (Ut. vést. 2003/C 321/01).



2.2 Prosazovani pouziti standardnich smluvnich podminek vcelé EU
(Opatreni II akéniho planu)

2.2.1 Navrhy Komise pro akcni plan

Druhé opatfeni prosazovalo vypracovani standardnich smluvnich
podminek (STC) soukromym sektorem pro pouziti v cel¢ EU, nikoli jen
v jediném pravnim fadu. V soucasnosti se zainteresované strany casto
domnivaji, ze museji pouzivat rtizn¢ STC, vzhledem k rozdilnym
povinnym pozadavkiim v zdkonech clenskych statl, at’ uz ve smluvnim
pravu, nebo vjinych oblastech prava (napf. odliSnosti v pravu
obcanskopréavnich deliktli mohou budit dojem, Ze vyzaduji rizné smluvni
podminky v otdzkiach odpovédnosti). Existuje vSak ftada piikladi
uspésné¢ho vyuziti STC vcelé EU, které se tykaji otazek, jez bézné
vyzaduji pouziti i jinych smluv.

Je tedy pravdépodobné, ze bude mozno nalézt piijatelna feseni v celé EU
1 v ptipadech, kde se v soucasnosti pouzivaji STC jediné zemé. Jelikoz se
zda, Ze informovanost ohledné¢ dostupnosti téchto feseni pro celou EU je
nedostate¢na, navrhuje ak¢éni plan souhrnnou iniciativu s cilem zvysit
povédomi o existujicich moznostech.

2.2.2 Reakce zainteresovanych stran a jinych

Nékteti respondenti uvitali navrhovany pfistup, zatimco jini zlstali
skepticti viici zapojeni Komise do této oblasti, jelikoz se domnivali, ze
mé Komise v imyslu sama navrhnout STC. To rozhodné€ neni zdmérem
Komise: je na ucastnicich trhu, aby sami urcili obsah STC, a na
hospodarskych subjektech, aby rozhodly, zda STC pouziji. Komise chce
byt pouze prostiednikem, ,.Cestnym makléfem®, ktery zprostredkuje
kontakt zainteresovanych stran, aniz by zasahoval do podstaty véci.

Tyto otazky byly hloub&ji zkoumany na workshopu 19. ledna 2004",
ktery byl zaméfen na pouziti STC jak pfi transakcich mezi podniky
(B2B), tak ve smlouvach mezi podnikatelskym sektorem a vladou (B2G).
Byly vyvozeny dva hlavni zavéry:

Za prvé se Ucastnici vSeobecné shodli na tom, ze STC pro celou EU je
mozno vyuzit ve velkém mnozstvi piipadl, piestoze v néckterych
oblastech existuji jest¢ pravni a administrativni piekazky. Komise

prekazek.

Za druhé bylo odsouhlaseno, Ze by bylo velmi uzite¢né zvysit povédomi
o existujicich moznostech, zejména poskytovanim strukturovanych
informaci ohledn¢ uspéSnych piikladi pouziti STC vcelé EU na
internetovych strankédch Komise.

Viz poznamka pod ¢arou 6.
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2.2.3 Akce: internetova stranka propagujici rozvoj a pouziti STC v celé EU

S ohledem na vSechny piispévky dosla Komise k zavéru, ze zvySeni
povédomi o existujicich moznostech by piineslo prospéch. Komise se
zaméfi na STC tykajici se transakci B2B a B2G.

V souvislosti s hodnocenim téchto Cinnosti mohou byt navrzena dalsi
opatieni a bude mozno uvazovat o rozsifeni ¢innosti.

2.2.3.1 Platforma pro vymenu informaci o existujicich a planovanych
STCv celé EU

Komise bude spravovat internetovou stranku, kde si mohou
ucastnici trhu vymeénovat informace o STC vcelé EU, které
v soucasnosti pouzivaji nebo které maji v amyslu rozvinout.
Zodpovédnost za zvetejnéné informace ponesou vyhradné strany,
které tyto informace piedkladaji. Toto zvetejnéni nebude v Zadném
pfipad¢ predstavovat uzndni pravni ani obchodni platnosti
uvedenych STC. Prfed zapocetim akce se Komise obrati na
zainteresované strany, aby pfesné zjistila, jaky typ informaci
uzivatelé potiebuji a jaké informace jsou organizace ochotné na
internetové strance zvetejnit.

Informace by mély umoznit strandm vyvarovat se chyb a vyuzit
pozitivni zkuSenosti svych ptredchiidcii. Komise proto nema
v umyslu sama definovat soubor ,,nejlepsich postupti®.

2.2.3.2 Pokyny ohledné vztahu mezi pravidly hospodarské soutéze
a STC v celé EU

V této fazi nema Komise v imyslu zvefejnit samostatné pokyny
tykajici se rozvoje a pouziti STC. Jiz diive poukazala na to, Ze
obecné zaujimd kladny pfistup vi€i dohoddm, které podporuji
vzajemné hospodarské pronikani na spole¢ném trhu nebo podporuji
rozvoj novych trhit a zlep§ené podminky zasobovani'®. Ackoli
obecné¢ budou tedy dohody o rozvoji a pouziti STC v celé EU
vnimany kladné, mohou se vyskytnout ptipady dohod nebo jednani
ve vzajemné shod¢, které budou, pokud jde o pouziti STC,
neslucitelné s pravidly hospodaiské soutéze.

V tomto ohledu Komise upozoriiuje na ,,Pokyny o pouzitelnosti
¢lanku 81 Smlouvy o ES na dohody o horizontalni spolupraci'”,
zejména na oddil 6, ktery udava pokyny pro dohody o normach.
Ackoliv se netykaji pfimo dohod o STC, mohou je zainteresované
strany pouzit jako navodu, aby se vyhnuly problémim, pokud

pfistoupi na pouziti STC.

14
15

Sdéleni Komise ¢. 2001/C 3/02 (Uf vést. C3/2 ze dne 6. ledna 2001) bod 169.
Sdéleni Komise ¢. 2001/C 3/02 (Ut. vést. C3/2 ze dne 6. ledna 2001).
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2.3

2.2.3.3 Urceni legislativnich prekazek pouziti STC v celé EU

Komise spolecné se zainteresovanymi stranami piezkouma, zda
v Clenskych statech existuji legislativni piekézky pouziti STC
v celé EU a pokud ano, o jaké prekazky se jedna, s cilem jejich
odstranéni tam, kde je to potfebné a vhodné. To je mozno provést
na zdklad¢ dobrovolnosti ze strany dotéeného Clenského statu, ze
strany Komise prostiednictvim fizeni na poruSeni povinnosti,
pokud ptekazky porusuji pravo EU, nebo prostfednictvim jiného
opatteni, napft. legislativniho, nejde-li o poruseni prava EU.

Komise nejprve provede na toto téma prizkum, a to po pfedchozi
konzultaci se zainteresovanymi stranami ohledné¢ jeho obsahu
a struktury, aby bylo zaruceno, Ze bude zamétfen na ty aspekty,
kter¢ jsou pro ucastniky trhu diilezité.

Opatieni nevztahujici se k urcitému sektoru — fakultativni nastroj
v evropském smluvnim pravu (Opatfeni III akéniho planu)

Akeni plan dospél mimo jiné k zavéru, Ze v této fazi nic nenaznacuje tomu, Ze
by dosud uplatiovany sektorovy ptistup vedl k problémim nebo ze by se od
n¢ho mélo upustit. Bylo vSak shledano vhodnym pfezkoumat, zda by mohla
byt opatieni nevztahujici se k urcitému sektoru, jako napt. fakultativni nastroj,
vyzadovana k feSeni problémi v oblasti evropského smluvniho prava.

Komise ma v umyslu pokracovat v tomto procesu soubézn¢ s praci na rozvoji
CFR, s ohledem na pfipominky, které doposud obdrzela od zainteresovanych
stran, tykajici se jejich preferenci ohledn¢ parametrii takového néstroje, pokud
se ukaze jako potiebny. Proces rozvoje CFR a zejména konzultace
zainteresovanych stran by mohly vtomto ohledu poskytnout potiebné
informace.

Komise vytvofi konkrétni pfilezitosti pro vyménu informaci o vhodnosti
takového néastroje. Ackoli je pfedcasné spekulovat o mozném vysledku téchto
uvah, je dilezité vysvétlit, ze zamérem Komise neni ani navrh ,,evropského
obcanského zakoniku“, ktery by harmonizoval smluvni pravo ¢lenskych statd,
ani by na tyto ivahy nemélo byt pohlizeno jako na jakékoli zpochybnéni
souCasnych pfistupli, které podporuji volny obeh na zdkladé pruznych
a ucinnych fesent.

Pfi zvaZovani potfeby ndstroje byla na zaklad¢ ptispévkil k akénimu planu
a vlastnich ivah Komise stanovena fada parametri. Berou v uvahu potiebu
respektovat rozdily mezi transakcemi se spotiebiteli a transakcemi mezi
podniky nebo s vefejnymi institucemi, miru, do jaké jsou ostatni feseni véetné
STC vcelé EU dostatecné uspokojiva a potiebu respektovat riznou pravni
a administrativni kulturu v ¢lenskych statech. Béhem nastavajici diskuse
o vhodnosti nastroje bude tfeba brat tyto parametry v Givahu. Nékteré z téchto
parametru jsou vysvétleny v ptiloze II.
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Kromé¢ toho, vyskytnou-li se problémy, které¢ vyzaduji feSeni na trovni EU,
pristoupi Komise k rozSifenému posouzeni dopadii za uUcelem stanoveni
povahy a obsahu téchto feSeni.

PRIPRAVA A VYPRACOVANI SPOLECNEHO REFERENCNIHO RAMCE

3.1 Priprava: vyzkum a ucast instituci EU, ¢lenskych statii a ostatnich
zainteresovanych stran

3.1.1 Prehled

Ve snaze zajistit vysokou kvalitu CFR bude Komise tfi roky financovat
vyzkum vramci Sestého ramcového programu pro  vyzkum
a technologicky rozvoj'®. Navrhy na vyzkum byly posouzeny a o&ekava
se brzké zapoceti praci.

Ocekava se, ze do roku 2007 piedlozi vyzkumni pracovnici zavére¢nou
zpravu, ktera bude obsahovat vSechny tidaje potfebné k vypracovani CFR
Komisi. Jeji soucasti bude tudiz i ndvrh CFR, ktery bude podle odborniki
vyhovovat G¢elim stanovenym v akénim planu.

3.1.2 Ucast zainteresovanych stran

Jak bylo zdiraznéno vSemi respondenty akcéniho planu, ucast
zainteresovanych stran je pro uvedeny proces nezbytna.

Na spole¢né konferenci EP a Komise v dubnu 2004 byla navrzena
a podpofena Ctyfi hlavni kritéria, kterd maji zajistit uspéSnou Gcast:

o Riiznorodost pravnich tradic: je tfeba vzit v uvahu celou skalu
ruznych pravnich tradic v EU.

o Vyvazenost hospodaiskych zajmii: je tfeba vzit v ivahu zdjmy
Sirokého spektra podnikli v riznych hospodaiskych odvétvich, od
malych a stfednich podnikatell az po nadndrodni spolecnosti,
stejné jako spotiebitelti a odbornikil v oblasti prava.

o Zavazek: zainteresované strany museji vénovat skutecné prostiedky
k stalému zabezpeceni vécnych navrhi.

o Technické poradenstvi: poskytnout vyzkumnym pracovnikim
dikladnou zpétnou vazbu a motivaci.

Tato kritéria budou brana v tvahu pii sestavovani struktur, které¢ jsou
popsany nize. Struktury v prvni linii budou souc¢ésti dohody mezi Komisi

a vyzkumnymi pracovniky:

Prvni linie: technicka stranka

Rozhodnuti &. 1513/2002/ES (Ut. vést. L 232, 29.8.2002, s. 1).



o Komise stanovi sit’ odbornikli z fad zainteresovanych stran, ktefi
budou nepfetrzit¢ a detailné¢ piispivat pfi pfipravnych pracich
vyzkumnych pracovnikd.

. Pravideln¢ se budou organizovat workshopy ke vSem tématlim
vyzkumu, které pomohou zGfastnénym strandm rozpoznat
praktické problémy, na které je tieba se zaméfit, a poskytnou
zpétnou vazbu. Workshop bude uspofadan na kazdé téma tak, aby
zainteresované strany a Komise mohly sledovat vyvoj praci.
Témata budou konkrétné¢ zaméfena a pocet UcCastnikii kazdého
workshopu bude omezen s ohledem na jeho ucinnost.

o Proces podpofi internetova stranka, ktera mu bude vénovéna a bude
pfistupnd  vyzkumnym pracovnikim, odbornikim z fad
zainteresovanych stran, Komisi, odbornikiim z clenskych stati
a EP. Navrhy na této strance budou aktualizovany podle toho, jak
se bude vyzkum vyvijet, a podle pfipominek zainteresovanych
stran.

. Jakmile budou ucinéna rozhodnuti ohledné¢ rozd¢€leni jednotlivych
aspektti, bude pravdépodobné¢ vhodné stanovit pokyny pro
fungovani technické stranky s cilem zajistit jasné a jednotné
pochopeni procesu vyzkumnymi pracovniky a zainteresovanymi
stranami. To by mohlo zahrnovat strukturu, ktera by zajiStovala
celkovou koordinaci pfispévki zainteresovanych stran, napt. fidici
skupinu, jejiz Clenové by byli ztad vyzkumnych pracovnika
1 odbornikli ze zainteresovanych stran.

Druha linie: politické hledisko a prezkum
Komise:

o bude pravidelné informovat EP a Radu o aktualnim vyvoji,
v souladu s jejich pozadavkem,;

o bude pravidelné organizovat akce na nejvyssi urovni za ucasti EP
a Clenskych stati;

o ustavi pracovni skupinu slozenou z odbornikli z ¢lenskych statd,
ktera zajisti informovanost c¢lenskych statd ohledné¢ vyvoje
a moznost zpétné vazby.

Kromé toho by se obé¢ linie mohly pravidelné setkavat v rdmci diskusniho
fora, které by umoznovalo diskusi v Sir§ich souvislostech.

3.1.3 Mozna struktura a obsah CFR

Vyzkum pfipravujici CFR bude zamétfen na nalezeni nejlepSich feSeni,
s ohledem na vnitrostatni smluvni pravo (precedencni pravo i zavedenou
praxi), acquis ES a ptislusné mezinarodni nastroje, zejména tmluvu OSN
o smlouvach o mezinarodni koupi zbozi z roku 1980. Také ostatni

10



existujici materialy budou povazovany za relevantni a bude k nim
prihlédnuto, soucasn¢ vSak bude zajisténo, ze CFR vyhovuje konkrétnim
pozadavkim EU.

Predpoklddand struktura CFR (pfiklad mozné struktury je uveden
v ptiloze 1) je takova, Ze nejprve budou vytyCeny spolecné zékladni
zasady smluvniho prava vcéetné pokynt, které stanovi, kdy je mozno
zaddat o vyjimky z téchto zakladnich principti. Za druhé budou tyto
zakladni principy podpofeny vymezenim hlavnich pojmi. Za tieti budou
tyto zasady a definice doplnény vzorovymi pravidly, ktera budou tvofit
podstatnou ¢ast CFR. Lze pocitat s rozliSenim mezi vzorovymi pravidly,
ktera se pouziji pii smlouvach uzavienych mezi podniky nebo
soukromymi osobami, a vzorovymi pravidly, kterd se uplatni pfi
smlouvach uzavienych mezi podnikem a spottebitelem.

Nekteti respondenti oznacili oblasti, o kterych se domnivaji, ze by mély
byt zahrnuty do CFR. Mnoh¢é znich se vztahuji k obecnym pojmiim,
které nejsou charakteristické pro konkrétni typy smluv nebo smluvni
strany. Hlavnim kritériem urcujicim, zda ma byt oblast zahrnuta, by méla
byt jeji uzitecnost ve smyslu zlepsSeni provazanosti acquis.

Byly vSak konkrétné¢ zminény dva typy smluv, a to spotiebitelské
a pojistné smlouvy. Komise ocekavad, ze pii piipravé CFR bude témto
dvéma oblastem vénovana zvlastni pozornost. Dal§imi oblastmi, které
byly konkrétné zminény pro zahrnuti do CFR byly kupni smlouva a
smlouva o provedeni prace a klauzule tykajici se zachovani a postoupeni
vlastnického prava na zbozi.

Komise také vzala v uvahu studii vypracovanou na zadost EP a Rady,
aby zjistila, zda problémy prameni z rozdili pii vzédjemné soucinnosti
smluvniho prava a prava obcanskopravnich delikti a smluvniho prava
a majetkového prava'’. Na zaklads této studie Komise dospéla k zavéru,
ze v dusledku rozdilt pti vzajemné soucinnosti smluvniho prava a prava
obCanskopravnich deliktii v jednotlivych ¢lenskych stitech nevznikaji
zadné podstatné problémy. K zavaznéj§im problémim dochazi
v ¢lenskych stitech v disledku rozdild pfi vzdjemné soucinnosti
smluvniho prava a majetkového prava. Pii ptipravé CFR bude tieba
zvazit feSeni téchto problémi v mife potfebné pro zlepSeni stavajiciho
a budouciho acquis.

3.2 Vypracovani ,,spole¢ného referen¢niho ramce“ Komisi
3.2.1 Vhodnost pro cile akcniho planu
ZavéreCna zprava vyzkumnych pracovnikli neni pro Komisi zivazna

amuze byt podle potfeby upravena tak, aby cile akéniho planu byly
splnény.

Viz poznamka pod ¢arou 1.
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3.2.2 Test pouzitelnosti v praxi

Pii hodnoceni zavérecné zpravy vyzkumnych pracovnikid Komise zajisti,
ze navrh CFR bude podroben testu pouzitelnosti v praxi na zaklad¢
konkrétnich ptikladt pfedpokladaného uziti CFR.

V prvé fad¢ to bude znamenat zhodnoceni, zda je navrh CFR vhodny
k pouziti pro zlepSeni acquis a pri pripravé pravnich predpisii. Navrh
CFR by tak mohl byt pouzit pfi navrhu na Gpravu jiz existujici smérnice.

To by se dalo provést napt. v souvislosti s imyslem Komise pifezkoumat
acquis v oblasti spotiebitelského prava a pti jakychkoli ¢innostech
pramenicich z ptezkumu smérnice 2000/35/ES o postupu proti
opozdénym platbam v obchodnich transakcich'®.

Veskera pouceni budou zahrnuta do CFR pifed jeho zavéreCnym
schvalenim Komisi.

Za druhé by mohl byt navrh CFR zkuSebné pouzit jinymi institucemi.
Vtéto fazi by mohly byt osloveny Cclenské staty s zadosti, aby
ptezkoumaly transpozici vzorku stavajicich pravnich predpist a zvazily,
do jaké miry by k ni mohl navrh pfispét. Je také potieba otestovat
vhodnost ndvrhu CFR pro pouziti v opatienich I a II, opét s konkrétnimi
priklady. Také se budou hledat cesty, jak provétit vhodnost ndvrhu CFR
jakoZto nastroje mezinarodniho rozhod¢iho fizeni nebo ve smluvnich
vztazich samotné Komise.

3.2.3 Konzultace ohledné CFR vypracovaného Komisi

Vysledkem tohoto procesu bude CFR vypracovany Komisi, jenz bude
pfedlozen k zédvérecnému projedndni. Budou pfizvany EP, Rada
a Clenské staty, aby prostudovaly zévérecnou zpravu vyzkumnych
pracovnikll a hodnoceni Komise. Je moZzno zapojit také interinstitucialni
pracovni skupinu v ramci diskusi o pouziti CFR v pribéhu legislativniho
procesu. Prostfednictvim téze pracovni skupiny sloZzené z odbornik
z jednotlivych zemi, ktefi budou sledovat piipravné prace, mohou
pokracovat konzultace s ¢lenskymi staty.

DalSim krokem bude oteviend konzultace v podob¢ Bilé knihy, do niz
budou mit zainteresované strany moznost ptispét. Pro tento ucel bude
CFR Komise pielozen do vSech ufednich jazyki EU. Zainteresované
strany budou mit nejméné Sest mésicl na to, aby vznesly k navrhu své
pfipominky. Tato konzultace umozni dikladné¢ zvazeni obsahu CFR
aumozni zabyvat se rozdily mezi jednotlivymi jazykovymi verzemi
s cilem zarucit, Zze vyslednd verze bude zcela kompatibilni a naprosto
srozumitelnd ve vSech jazycich.

3.2.4 Prijeti CFR Komisi

Uk. vést. L 200, 8.8.2000, s. 35.
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Pfijeti CFR Komisi se predpoklada vroce 2009. CFR bude rozsahle
publikovan véetné zvetejnéni v Urednim véstniku Evropské unie a podle
potieby revidovan. Budou stanoveny mechanismy pro aktualizaci CFR.
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ANNEX 1
Possible structure of the CFR

The main goal of the CFR is to serve as a tool box for the Commission when preparing
proposals, both for reviewing the existing acquis and for new instruments. To that aim, the
CFR could be divided into three parts: fundamental principles of contract law; definitions of
the main relevant abstract legal terms and model rules of contract law.

CHAPTER I - Principles

The first part of the CFR could provide some common fundamental principles of European
contract law and exceptions for some of these principles, applicable in limited circumstances,
in particular where a contract is concluded with a weaker party.

Example: Principle of contractual freedom; exception: application of mandatory rules;
Principle of the binding force of contract; exception: e.g. right of withdrawal; principle of
good faith

CHAPTER II — Definitions

The second part of the CFR could provide some definitions of abstract legal terms of
European contract law in particular where relevant for the EC acquis.

Examples: definition of contract, damages. Concerning the definition of a contract, the
definition could for example also explain when a contract should be considered as concluded.

CHAPTER III — Model rules

SECTION I - Contract

1. Conclusion of a contract: i.e. notion of offer, acceptance, counteroffer, revocation of
an offer, time of conclusion of a contract.

2. Form of a contract: i.e. written contract, oral contract, electronic contract and
electronic signature.

3. Authority of agents: direct and indirect representation.

4. Validity: i.e. initial impossibility, incorrect information, fraud, threats.

5. Interpretation: i.e. general rules of interpretation, reference to all relevant
circumstances.

6. Contents and effects: i.e. statements giving rise to contractual obligation, implied

terms, quality of performance, obligation to deliver the goods / provide the services,
conformity of the performance with the contract.
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SECTION II — Pre-contractual obligations

1. Nature of pre-contractual obligations (mandatory or not)
2. Pre-contractual information obligations:
a.  General/Form: i.e. written information, by any clear and comprehensible way.
b.  Information to be given before the conclusion of the contract: i.e. information
regarding the main characteristics of goods or services, price and additional
costs, regarding the rights of the consumer, specific information for e-
contracts.
c. Information to be given at the conclusion of the contract: i.e. information
regarding the right to ask for arbitration.
d. Information to be given after the conclusion of the contract: i.e. obligation to

notify any modification of the information.

SECTION III — Performance / Non-Performance:

1. General rules: i.e. place and time of performance, performance by a third party, time
of delivery, place of delivery, costs of performance.

2. Non-performance and remedies in general:
a.  Non-performance : notion of breach of contract
b.  Remedies in general: i.e. remedies available, cumulation of remedies, clause
excluding or restricting remedies.
3. Particular remedies for non-performance: i.e. right to performance, to terminate the

contract (right of rescission), right of cancellation, right for a price reduction, repair,
replacement, right to damages and interest.

SECTION 1V - Plurality of parties

1. Plurality of debtors

2. Plurality of creditors

SECTION V — Assignment of claims

1. General principles: i.e. contractual claims generally assignable, partial assignment,
form of assignment.
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2. Effects of assignment as between Assignor and Assignee: i.e. rights transferred to
assignee, when assignment takes effects.

3. Effects of assignment as between Assignee and Debtor: i.e. effect on debtor’s
obligation, protection of debtor.

SECTION VI — Substitution of new debtor - Transfer of contract
1. Substitution of new debtor: i.e. effects of substitution on defences and securities

2. Transfer of contract

SECTION VII — Prescription

1. Periods of prescription and their commencement
2. Extension of period

3. Renewal of periods

4. Effects of prescription

SECTION VIII - Specific rules for contract of sales

SECTION IX — Specific rules for insurance contracts
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ANNEX 11

Parameters concerning the optional instrument — For further discussion on the

opportuneness of this instrument

This annex presents some parameters concerning an optional instrument which should be
taken into account during the further discussion on its opportuneness.

1.

Concerning the general context of an optional instrument:

The existing legal framework, in particular existing European legislation relating to
contract law and the ongoing work regarding the future Regulation on the law
applicable to contractual obligations should be taken into account within this
reflection process. The results of measure I regarding the improvement of the acquis
as well as those of measure II will have to be considered.

Moreover, an extended impact assessment will have to be carried out regarding this
measure. Such an exercise implies that, among others, the following questions are
considered before any decision on the adoption of an optional instrument:

° What problem(s) are being addressed?
e  What is the overall policy objective, in terms of the desired impacts?
° What would happen under a ‘no change’ scenario?

° What other options are available to meet the objectives? (eg different types of
action, more or less ambitious options)

° How are subsidiarity and proportionality taken into account?
° What are types and the scale of positive and negative impacts associated with
each option — whether economic, social, environmental — and are there

tensions/trade offs between them?

° How can the positive impacts be maximised and negative impacts minimised?
Are any associated measures needed to achieve this?

° Who is affected? Are any specific groups particularly affected?
° Are there impacts outside the EU?

° How will the instrument be implemented and the impact in practice monitored
and evaluated?

° What were the views of stakeholders?
Concerning the binding nature of an optional instrument

In the Action Plan, the Commission presented different possible approaches
concerning the binding nature of an optional instrument. This instrument could either
be a set of rules on contract law which would apply unless its application is excluded
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by the contract of the parties (“opt out) or a purely optional model which would
have to be chosen by the parties through a choice of law clause (“opt in”"). The latter
would give parties the greatest degree of contractual freedom.

Respondents’ positions on this issue were clear, with most favouring an “opt in”
model. The governments which expressed an opinion on this point, supported the
“opt in” model which they consider being of great importance in preserving the
principle of contractual freedom. Businesses also supported such a voluntary scheme
and again stressed the importance of the general principle of contractual freedom.
Further, almost all legal practitioners called for an “opt in” solution. Finally, a
majority of academics seemed also to prefer this solution.

The Commission shares stakeholders’ view of the importance of the principle of
contractual freedom and had already underlined in the Action Plan that the principle
of “contractual freedom should be one of the guiding principles of such a contract
law instrument” and that consequently “ it should be possible for the specific rules of
such a new instrument, once it has been chosen by the contracting parties as the
applicable law to their contract, to be adapted by the parties according to their
needs”. A limit to contractual freedom would only be acceptable in relation to some
mandatory provisions contained in the optional instrument, particularly provisions
aiming to protect consumers (see point 4 below).

In that context, and as suggested by contributors, the Commission considers that
future consultations and debates should follow this direction and should take into
account the coherence of such an optional instrument with the Rome Convention of
1980 on the law applicable to the contractual obligations and the subsequent Green
Paper of January 2003 on the conversion of the Rome Convention into a Community
instrument and its modernisation. This latter point was underlined by all respondents.

Contributors to the Action Plan mentioned different approaches which could be used
as a basis for further reflection on the question of the articulation of an optional
instrument and the successor of the Rome Convention (“Rome I”). The first
suggestion, as put forward by some contributors, would be to adopt the optional
instrument as international uniform law. The main example of an instrument adopted
as international uniform law is the Vienna Convention on the International Sale of
Goods (CISG). Within that approach, the optional instrument would contain a
provision relating to its scope'® and Rome I would not then apply to matters
regulated by the optional instrument. Moreover, for all the aspects of contract law not
provided by the optional instrument, the parties would use the national law
applicable according to the provisions of Rome I. The second approach presented by
respondents to ensure such coherence would be through Article 20 of the Rome
Convention®™. In this case, the optional instrument would again contain a clause
relating to its scope and Rome I would not then apply to matters regulated by the
optional instrument. An adaptation of Article 20 could be envisaged. Finally, the

20

The scope clause could provide that the optional instrument is applicable to contracts where at least one
of the parties is established in a Member State.

Article 20 of the Rome Convention: “This Convention shall not affect the application of provisions
which, in relation to particular matters, lay down choice of law rules relating to contractual obligations
and which are or will be contained in acts of the institutions of the European Communities or in
national laws harmonized in implementation of such acts”.
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third possibility suggested by stakeholders would be to adopt the optional instrument
as a Community instrument, which would not benefit from any priority over Rome I
and that the parties could choose as applicable law to their contract on the base of
Article 3*! of the Rome Convention. In this case, the optional instrument would not
contain any scope clause but only provisions of substantive law. As suggested by
stakeholders, Article 3, paragraph 1 could be interpreted in a way to leave the
possibility for the parties to choose the optional instrument as applicable law to their
contract. The possibility of such interpretation could be clarified in Rome 1.

It is clear from the approaches suggested by respondents that the works undertaken
on the conversion of the Rome Convention into a Community instrument and its
modernisation and those on European Contract Law need to be coherent. Even if it is
too premature to take any decision on the opportuneness and adoption of the optional
instrument, it is important to ensure that the future Community instrument “Rome I”
takes into account the possibility of a coherent articulation of its provisions with a
possible future optional instrument.

Concerning the legal form of an optional instrument

In the Action Plan, the Commission suggested that an optional instrument could take
the legal form of a regulation or a recommendation which would exist in parallel
with, rather than instead of, national contract laws.

As we have seen above, a great majority of respondents expressed its preference for
an “opt in” instrument. If this approach is followed, there is significant support for a
regulation. However, among the academics’ contributions, some are in favour of a
non-binding instrument, for example a recommendation.

For an “opt-out” instrument a regulation would be more appropriate as, unlike a
recommendation, it is directly applicable. For an “opt-in” instrument, the choice of
its legal form will depend on the approach chosen for the articulation of this
instrument with the successor of the Rome Convention (see point 1 above). In this
context, in the light of the three approaches suggested by stakeholders, the form of a
Regulation may seem more appropriate.

Concerning the content of an optional instrument

In its Action Plan, the Commission made clear that in reflecting on the content of a
non-sector-specific instrument, the future CFR should be taken into account. The
content of this CFR would be likely to serve as a basis for the discussions on the
optional instrument. On that point, most of the stakeholders agreed with the
Commission view even if the question of whether the new instrument should cover
the whole scope of the CFR or only parts of it was left open.

The question of whether this optional instrument should contain only some general
contract law components or also components for specific contracts which are of a

21

Article 3.1 of the Rome Convention: “A contract shall be governed by the law chosen by the parties.
The choice must be expressed or demonstrated with reasonable certainty by the terms of the contract or
the circumstances of the case. By their choice the parties can select the law applicable to the whole or a
part only of the contract.
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great economic importance in the internal market, i.e. contract of sale or services,
was also left open in the Action Plan. Many stakeholders agreed on the fact that an
optional instrument should contain some provisions of general contract law as well
as provisions relating to specific contracts which have significant importance for
cross-border transactions. Concerning provisions of general contract law,
stakeholders suggested that the optional instrument could contain, for instance,
provisions relating to the conclusion, validity and interpretation of contracts as well
as performance, non-performance and remedies. Concerning specific contracts,
several suggestions were made: the optional instrument should contain rules relating
to contract of sale, exchange, donation, lease, cross-border financial transactions and
contracts of insurance. Some stakeholders also expressed the view that the optional
instrument should cover areas of law linked to contract law, i.e. security law, unjust
enrichment as well as rules on credit securities on movable goods.

Thus, according to these contributions, an optional instrument could have different
components, i.e. parts relating to general contract law and/or certain specific
contracts. However, the exact content of an optional instrument and which sectors
should receive special attention will need to be further discussed. An optional
instrument should only contain those areas of contract law, whether general or
specific to certain contracts, which clearly contribute to addressing identified
problems, such as barriers to the smooth functioning of the internal market.

Concerning the scope of an optional instrument

Concerning the scope of an optional instrument, two main issues can be identified
which would need to be addressed through further reflection.

Firstly, in the Action Plan, the Commission raised the question of whether an
optional instrument should cover solely business-to-business transactions or also
business-to-consumer contracts. In the latter case, the new instrument would contain
mandatory provisions concerning consumer protection. The Commission underlined
the importance of the principle of contractual freedom that allows parties, once they
have decided to apply the optional instrument to their contract, to adapt this
instrument according to their needs. However, it also noted that this freedom could
be restricted by the mandatory character of some limited provisions of the new
instrument, e.g. those relating to consumer protection.

In answering this question, it is important to remember the main goal of the optional
instrument, namely the smoother functioning of the internal market. It is clear that
including business-to-business transactions would facilitate that goal. However,
business-to-consumer transactions are also of great economic importance for the
internal market and, to that extent, their inclusion would be justified. In this case,
consumers would need to be afforded a sufficiently high level of protection to ensure
benefits for the demand-side of the market (consumers) as well as the supply-side
(businesses). In that context, most stakeholders considered that a new instrument
should apply to business-to-consumer transactions as well and so include mandatory
rules to ensure a high level of consumer protection.

Here it should be noted that national mandatory rules, applicable on the basis of
Articles 5 and 7 of the Rome Convention, can increase transaction costs and
constitute obstacles to cross-border contracts. In that context, the introduction in the
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optional instrument of mandatory provisions in the meaning of in Articles 5 and 7 of
the Rome Convention could represent a great advantage: the parties, by choosing the
optional instrument as applicable law to their contract, would know from the moment
of the conclusion of the contract which mandatory rules are applicable to their
contractual relationship. That would provide legal certainty in cross border
transactions and the relevant providers of services and goods could market their
services or products throughout the whole European Union using one single contract.
The optional instrument would then become a very useful tool for the parties.
However, in such a situation, it would need to be certain that, where the parties have
chosen the optional instrument as applicable law, other national mandatory rules
would no longer be applicable. That would depend on the solution chosen for the
articulation of the optional instrument with Rome I (see point 1 above).

Secondly, the introduction of the business-to-business transactions within the scope
of the optional instrument raises another issue. It concerns the articulation of the
optional instrument and the Vienna Convention on the International Sale of Goods
(CISG). In its Action Plan, the Commission asked for some comments on the scope
of the optional instrument in relation to the CISG. Many stakeholders presented their
view on this issue. All of them agreed on the necessity to ensure coherence between
an optional instrument and the CISG. However, there was less consensus on how to
ensure such coherence: while some considered that the optional instrument should
only provide for complementary rules to the CISG, others proposed that the CISG
should become part of the optional instrument.

The question of the relationship between the optional instrument and the CISG
would depend, on the one hand, on the scope of the optional instrument™, and, on the
other hand, on the binding nature of this new instrument, i.e. “opt in” or “opt out”.
As noted in point 1, the majority of respondents favoured an “opt in” instrument. In a
scenario where the optional instrument was an “opt in” instrument applicable to
business-to-business international sales of goods, by choosing the optional
instrument as applicable law to their contract, the parties would have tacitly excluded
the application of the CISG on the base of Article 6 of the CISG*. However, in the
alternative scenario of an “opt out” instrument applicable to business-to-business
international sales of goods, the problem of determining the appropriate application
of the two instruments could be more difficult to solve. That would be an argument
in favour of an “opt in” instrument, an approach preferred so far by stakeholders.

Concerning the legal base of an optional instrument

In its Action Plan, the Commission launched the reflection on the legal base of a new
instrument and welcomed comments from stakeholders. However, very few
contributors expressed their view on that issue. While one Member State proposed
Article 308 of the TEC for an “opt in” instrument and Article 95 TEC for an “opt
out” scheme, a group of academic lawyers preferred Article 65 TEC.

22
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If the optional instrument is not applicable to international sales of goods, there is no problem of
competition between this optional instrument and the CISG.

Article 6 of the CISG: “The parties may exclude the application of this Convention or, subject to
article 12, derogate from or vary the effect of any of its provisions.”
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The question of the legal base is closely linked with the questions of the legal form
of the optional instrument (see point 2 above), of its content (see point 3 above) and
its scope (see point 4 above). More reflections on the important issue of the legal
base will be necessary within a larger debate on the parameters of an optional
instrument.
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