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W CO0pHUK CbAEOHA MPAaKTUKA

PEIIEHVE HA CBAA (netu cberas)

5 HoemBpu 2014 ropuHa*

»IIpeloAuLIaAHO 3anuTBaHe — Busy, yoexxuiie, UMUrpauys M Apyru HOAUTUKY, CBbP3aHU CbC
CBOOOAHOTO ABIDKeHUe Ha xopa — AupextuBa 2008/115/EO — BpbijaHe Ha HE3aKOHHO
npebyBaBalUTe TPAKAAHU Ha TpeTyu cTpaHu — [Ipoleaypa 3a nmpuemMaHe Ha pelleHye 3a BpblaHe —
[TpuHLMI Ha cria3BaHe Ha MPaBOTO Ha 3amuTa — [IpaBo Ha HE3aKOHHO NpeOMBaBall TPaKAAQHMH Ha
TpeTa CTpaHa Ad ObAe U3CAYILIAH IPEAM NPUEMAHeTO Ha pelleHMe, KOeTO MOXKe A 3acerHe HerOBUTe
nHTepecu — OTKa3 Ha AAMMHUCTPALIUATA AA TIPEAOCTaBM Ha HE3aKOHHO IpeOyBaBalll IpayKAQHMH Ha
TpeTa CTpaHa paspellleHye 3a pedyBaBaHe Ha OCHOBaHMeE IOAAAEHA MOADA 3a YOeXXuIe, C KOWTO TS My
HaAara u 3apbAKeHMe 3a HallyCKaHe Ha TepUTOPMATA Ha cTpaHaTta — [IpaBo Ha M3CAYLIBaHe NpeAU
MpUeMaHeTO Ha pelleHMeTO 32 BpbllaHe”

ITo peao C-166/13

C TIpeAMeT IpPEIAMLIMAAHO 3alUTBaHe, OTIpaBeHO Ha ocHoBaHue 4dAaeH 267 ADEC ot Tribunal
administratif de Melun (®panuus) ¢ akr or 8 mapt 2013 r., nocTpruAa B Cbpaa Ha 3 ampua 2013 1., B
paMKUTe Ha MPOU3BOACTBO IO AEAO

Sophie Mukarubega

cpeuy

Préfet de police,

Préfet de la Seine-Saint-Denis,

CbA'BT (nmetu cbcras),

coerosmy ce or: T. von Danwitz, mpeacepaTea Ha cbeTaBa, A. Rosas (Aoxaapurk), E. Juhdsz, D. Svéby
u C. Vajda, cppauny,

reHepaAseH apBokat: M. Wathelet,
cekperap: V. Tourres, aAMUHUCTpATOP,

INpeABUA M3AOXEHOTO B IIMCME€HaTa (1)33& Ha TIPOU3BOACTBOTO U B C'b,A,e6HOTO 3aCeAaHue oOT 8 Mmait
2014 r.,

KaTo MMa MPEeABUA CTAaHOBUILATA, IPEACTABEHMU:

— 3a Mukarubega, ot B. Vinay, apBokar,

* E3MK Ha IPOM3BOACTBOTO: (PPEHCKM.

BG
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— 3a ¢peHckoTo mpaBureactBo, oT G. de Bergues, D. Colas u F.-X. Bréchot, xaktro u or
B. Beaupére-Manokha, B kauecTBOTO Ha IpPEACTaBUTEAH,

— 3a IpBUKOTO NpaBuTeAcTBo, oT M. Michelogiannaki u L. Kotroni, B kauecTBOTO Ha IIpeACTaBUTEAN,
— 3a HMAEPAQHACKOTO IIPaBUTEACTBO, oT J. Langer u M. Bulterman, B KaueCTBOTO Ha IpEACTaBUTEAM,

— 3a Epomnenickata xomucusi, or M. Condou-Durande u D. Maidani, B kayecTBOTO Ha
[IPEACTABUTEAHN,

CAeA KaTO M3CAYIIA 3aKAIOUEHVETO Ha T€HepaAHMsI aABOKAT, MIPEACTABEHO B ChAEOHOTO 3acepaHye OT
25 1ouu 2014 r.,

IIOCTAHOBM HACTOAILIOTO

Pemenne

IIperoAMLIMAAHOTO 3allMTBaHe Ce OTHACs AO TbAKyBaHeTO Ha 4YAeH 6 oT Aupektusa 2008/115/EO nHa
EBporneiickus mapaameHT 1 Ha CbBera oT 16 aexemBpu 2008 roprHa OTHOCHO OOIMTE CTaHAAPTU U
IIPOLIEAYPY, TIPUAOXKUMM B ABP>KaBUTE YAEHKM 32 BpbLIaHe Ha HE3aKOHHO IpeOMBaBally IPAKAAHM Ha
Tperu crpanu (OB L 348, cTp. 98), KakTO 1 Ha MPAaBOTO Ha AULIETO AQ ObAE M3CAYLIBAHO BBB BCSKO
MPOU3BOACTBO.

3anMUTBAHETO € IPEACTABEHO B paMKUTe Ha CIop MexAy r-xka Mukarubega, rpaxaaHka Ha PyaHpa, u
Préfet de police u Préfet de la Seine-Saint-Denis BbB Bpb3Ka C pelleHUs, C KOUTO C€ OTXBBbPAS
HeilHaTa MoADa Aa M ObAe M3AQAEHO paspellleHue 3a IpebyuBaBaHe B KaueCTBOTO Ha OexaHel M IO
cMAaTa Ha KOUTO TS € 3aAbAKEHA Aa HarycHe Teputopusita Ha OpaHuusL.

IIpaBHa ypeaba

Ilpasomo Ha Covro3a
CpobOpaxenus 4, 6 u 24 or Aupextusa 2008/115 umaT CAEAHOTO CbABPIKaHMeE:

»(4) CaeaBa Aa ce YCTaHOBST SICHM, NPO3PayHM U CIPAaBEAAMBHU IIpaBMAA C LIEA YCTAHOBSIBaHE Ha
edeKTMBHA TMOAUTMKA Ha BpbIIaHEe KaTO HEOOXOAMM €AeMEHT Ha eApHa AoOpe pBKOBOAEHA
MUTpALIOHHA TTOAUTHKA.

(6) AbpKaBUTE YAEHKU CAEABA AQ CAEAST 3a TOBa IPEKPATSIBAHETO HA HE3aKOHHMs IPECTOoil Ha
TPOKAAQHM HA TPeTM CTPaHM AQ Ce M3BBpIIBA IO CIPAaBEAAMBA M MpoO3padyHa Impoiepypa. B
ChOTBETCTBUE C OOI[MTE MPUHLUIM HA 3aKOHOAATEACTBOTO Ha EC, pelmeHusiTa CbhraacHoO
HACTOsSILIIATA AMPEKTMBA CAEABA AQ C€ B3e€MAT MHAUMBUAYAAHO U Bb3 OCHOBA HAa OOEKTUBHU
KpUTEpUM, KOETO O3HAYaBa, Y€ HE3aKOHHUAT I[IPeCTOl He CAeABa Aa € eAMHCTBEHOTO
00CTOSITEACTBO, KOETO TPsiIOBa AQ ce B3eMe IMPEABUA |...]

[...]

(24) Hacrosimjata AupeKkTMBa 3ayuTa OCHOBHMTE IIpaBa M Ca3Ba MPU3HATUTE MPUHLIUANM, U
[o-CreasHo OT Xaprara 3a OCHOBHMTe IIpaBa Ha EBpomeiickusi Cbi03. [[O-HaTaThK
»Xaprara“]“.
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YaeH 1 or mocoueHaTa AMPEKTUBA, 03arAaBeH ,[IpeaMet”, mpeABIDKAQ:

»Hacrosiara AMpeKkTIBa onpeaeAst OOLUTe CTAaHAAPTU U IPOLIEAYPU, KOUTO Ce IIPUAAraT B AbpKaBUTe
YAEHK! TI0 OTHOLIEH/E Ha BPBIIAHETO HAa IPAKAQHM HA TPETU CTPAHU, KOUTO Ca B HE3aKOHEH IPeCToll,
B ChOTBETCTBME C OCHOBHUTE IPaBa, KOUTO Ce SIBSABAT OOLM MPUHLMIM Ha MpaBoTo Ha OOIHOCTTA,
KaKTO Y Ha MEXAYHapOAHOTO IIpaBO, BKAIOUMTEAHO 3aAbAKEHMSITa B o0AacTTa Ha 3aljuTara Ha
OekaHLMTe U MpaBaTa Ha YoBeKa“.

YaeH 2, maparpad 1 oT cbiaTa AUPEeKTUBA TAACK:

»,Hacrosimara AMpeKTuBa ce IpuaAara MO OTHOLIEHVE HAa TPAKAAHU Ha TPETU CTpaHu, KOUTO ca B
He3aKOHEH IIPeCTOl Ha TEPUTOPUATA Ha AbpP’KaBa YAEHKA".

CoraacHo uAeH 3 ot AupektuBa 2008/115, o3araaBeH ,OmnpepeseHns

»,110 cMUCBhAQ Ha HaCToOALaTa AMPEKTHUBA:

[...]

2) ,He3aKOHEH IIPeCTOi” e BCSIKO IPUCHCTBYE HA TEPUTOPUATA HA ABP)KaBa YAEHKA Ha IPAKAAHUH Ha
TpeTa CTpaHa, KOMTO He OTroBaps MAM € IpeCcTaHaA AQ OTroBapsl Ha YCAOBMATA 32 BAM3aHe,
M3A0KeH! B uAeH 5 oT Kopekca Ha IIEHTeHCKNUTe TPaHULY, MAM Ha APYTM YCAOBUS 32 BAU3aHE,
IIPECTO} VIAY TIpeOVBaBaHe B Ta3M AbprKaBa YAEHKA;

4) ,pelieHre 3a BpblIaHE“ € AAMUHUCTPATUBHO MAM CbAEOHO pellleHre MAU APYr aKT, KOEeTO
onpeAeAsl MAM O0sIBsiBa 3a He3aKOHEH IIPeCTOsi Ha TPaKAQHMH Ha TpeTa CTpaHa M HaAara MAU
IIOCTAHOBSIBA 3aA'bAXKEHME 32 BPBIIAHE;

5) ,u3BeXAaHe“ e NPUHYAUTEAHOTO M3II'bAHEHME Ha 3aABAXKEHMETO 3a BPbBIAHE U IO-CIIELMAAHO
$M3UYECKOTO TPAaHCIOPTUPaHe M3BBH ABP)KaBaTa YAEHKa;

7) »OIMACHOCT OT YKpI/IBaHe“ € HAaA4YMETO B KOHKPETEH CAY‘-I&I;I Ha OCHOBaHMA, KOUTO Ca IIOPOAEHU OT
00EKTUBHU KpUTepmny, OMpeACA€HN B 3aKOHOAQTEACTBOTO, Aa C€ CMATQA, Y€ Ipa’KAAHVMH Ha TpeETa
CTpaHa, 110 OTHOLIEHME Ha KOroTo Ca OGPHSYBaHI/I NpoLEAYPHU 3a BPbIIAHE, MOXE Aa CE€ YKPUE;

[ ]“
YaeH 6 OT MOcoueHaTa AMPEKTUBA, 03arAaBeH ,PeleHne 3a BpblaHe”, rAacu:

21 ,A,'bp)I(aBI/ITe YACHKU M3AABAT pE€UICHME 3a BpbIllaHE HAa BCEKU I'PAKAAHMH Ha TpeTa CTpaHa, KOITO e
B HE3aKOHEH HpeCTOI7I Ha TsJAXHa TEPpUTOpPUA, Oes Aa Ce 3aciAraT M3KAIKYEHHMATA, TIOCOYEHM B naparpa(bm
2—5.

4, A’bp)KaBI/ITe YAE€HKI MOoraT BbBB BCE€KUM €AVMH MOMEHT Aa B3€MaT pELIEeHME Aa IIPpEAOCTABAT Ha
IrpaXpAaHMH Ha Tpe€Ta CTpaHa, KOWTO € B He3aKOHeH HpeCTOﬁ Ha TAXHA TEPUTOPUA, CaAMOCTOATEAHO

paspelleHue 3a IpeOuBaBaHe AU APYrO paspelleHre, KOETO AaBa IIPaBO Ha IIPECTOil, IMOPaAu
XYMaHHU, XYMaHUTapHU VAU APYI'M NPUYMHU. B TO3M cAydail He ce u3AaBa pellleHMe 3a BpbliaHe. B
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CAy4Yall ye pellleHMe 32 BpblIlaHe Beye € M3AAAEHO, TO Ce OTTErAs MAM Ce CIMpa M3IIbAHEHMETO My 3a
CpOKa Ha BaAMAHOCT Ha paspelleHMeTO 3a IpeOMBaBaHe MAM Ha APYTO paspelleHye, C KOeTO Ce AaBa
IIpaBO Ha INPECTOIL.

[...]

6. Hacrosmata AMpeKTMBa He IPeNnsATCTBa AbP)KaBUTe YAEHKM AQ MpMeMaT pelleHMe 3a IpeKpaTsBaHe
Ha 3aKOHHMSI IIPECTOl, 3a€AHO C pellleHVe 3a BpbljaHe M/MAM pellleHMe 3a M3BeXAaHe 1/MAM 3abpaHa
3a BAM3aHE B paMKuTe Ha €AHO AAMUHUCTPAaTUMBHO MAU CbAEOHO pellleHMe MAM aKT, CbIAACHO
HALMOHAAHOTO UM 3aKOHOAAQTEACTBO, 0e3 Aa ce 3acAraT INpOLieAYPHUTE TapaHLY, IPEABMAEHU B
raasa III v B Apyru nprAoXXuUMM pasnopeAdby Ha OOLIHOCTHOTO M HAaLMOHAAHOTO 3aKOHOAQTEACTBO".

YaeH 7 oT cpbliaTa AMPEKTNBa, O3arAaBeH ,AOOPOBOAHO HaITyCKaHe", IPEABIDKAA:

»1. B pelleHuero 3a BpblaHe ce IPEABIKAA IIOAXOASIL] CPOK 3a AOOpDOBOAHO HaIlyCKaHe C
MPOABAXKUTEAHOCT OT CEAEM AO TPUAECeT AHU, 0e3 Aa ce 3acsiraT M3KAIOYEHUSITAa, IOCOYEHU B
naparpadu 2 u 4.

4. Axo ChIeCTByBa OIACHOCT OT YKPMBaHE MAM aKO MOADaTa 3a 3aKOHEH IPECTOV € OTXBbPAEHA KaTo
SBHO HEOCHOBaTeAHa MAM U3MaMHa, MAM aKO 3aCEeTHATOTO AULe TIPEACTaBASIBA OIACHOCT 32
o0ljeCTBeHMsT peA, OOliecTBeHAaTa VAM HAlMOHAAHATa CUTYPHOCT, ABP)KaBUTE YAEHKM MOTaT Aa ce
BB3ABP)KAT OT NPEAOCTaBsIHE HAa CPOK 3a AOOPOBOAHO HAITyCKaHE VAU AQ NPEAOCTABSAT CPOK, KOWTO e
MO-KPaTbK OT CEAEM AHU".

Yaen 12 ot Aupextusa 2008/115, ozaraaBen ,Dopmyasip®, mpeABIKAa B nmaparpad 1, mppBa aAuHest:

»PellleHnsTa 3a BpblljaHe U — B CAyYaill 4e OBAAT M3AAAEHM — pelleHMsITa 3a 3abpaHa 3a BAM3aHE U
pellleHUsITa 3a U3BEXKAQHE Ce M3AaBaT B mucMeHa ¢dopma M mocoyBar (akTUYECKUTe U IMPaBHUTE
OCHOBaHMsI, KaKTO ¥ MHGOpMaLysl OTHOCHO ChILECTBYBAIIMTE IPAaBHU CPEACTBA 3a 3aIjura‘.

AeH 13 oT mocoyeHaTa AMPEKTUBA, O3arAaBeH ,CpeAcTBa 3a saluTa’, IPeABMKAA B naparpadu 1 u 3:
4 13 C “ 1u3

»1. 3acerHaTusAT rpakAQHMH Ha TpeTa CTpaHa MMa IpaBo Ha e(deKTMBHU CPEACTBA 3a 3alINUTa, KOUTO
MY IIO3BOASIBAT AQ OOXKaABa MAM AQ MCKa IPepasrA€XAaHe Ha pelleHNsITa, CBbP3aHM C BPbIIAHE,
mocoueHy B 4AeH 12, maparpad 1, mpep KOMIIETEHTEH CbAEOEH MAM aAMUHMCTPATMBEH OpPraH, VAU
IpeA KOMIIETEHTEH OpPraH, CbCTaBEH OT YAEHOBE, KOUTO Ca Oe3MPUCTPACTHU U YMATO HE3aBUCHMOCT €
rapaHTyMpaHa.

[...]

3. 3acerHatusr Ipa’kAaHMH Ha TpeTa CTpaHa IMMa Bb3MOXHOCT Aa IIOAYy4YM IIpaBHU CbBETYH,
INpeACTaBUTEACTBO U, KOTaToO € HeO6XO,A,I/[MO, €31KOBa HOMOH.I“.
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OpeHckomo npaso

CoraacHo yaeH L. 511-1 ot Code de 'entrée et du séjour des étrangers et du droit d’asile (Kopexc 3a
BAM3AaHETO U IpeOMBaBaHETO Ha YY)KAEHLMTE ¥ 3a IPAaBOTO Ha YOeXMulile), M3MEHEH CbC 3aKOH
Ne 2011-672 ot 16 roHu 2011 r. OTHOCHO MMUTpALUMATa, UHTerpauusita u rpaxpaHcTBoTo (JORF ot
17 roum 2011 r., ctp. 10290, mo-HaTtarpk ,Ceseda®):

,,I.

IL

AAMMHNUCTPAaTUBHUST OPTaH MOXeE AQ 3aABAXKU AQ HamyCHe GpeHCKa TePUTOPUS Uy>KAeHell, KOWTO
He e IPOKAAHMH Ha Abp)KaBa — YAeHKa Ha EBpomenickus cbio3 [...] M KONTO He e YA€H Ha
CeMeJICTBOTO Ha TaKbB I'PAXAAQHMH IO CMMCbAA Ha aaMHeu 4° u 5° ot yaeH L. 121-1, xoraTto TOou
MIOIaAA B HSKON OT CA€AHUTE CAyYau:

3° Ako Ha YY)KA€HELIA € OTKa3aHO M3AaBaHETO MAM IIOAHOBSBAaHETO Ha pa3pelleHre 3a
HpE6I/IBaBaHe VAN aKO U3AAACHOTO MY pa3pelleHMre 3a HpE6I/IBaBaHe € OTTEIA€HO;

5° AKo yBepeHueTo, 4ye € IOAAA€HA MOADOa 3a M3AaBaHe Ha Kapra 3a IpeOMBaBaHe MAU
BPEMEHHOTO paspellleHre 3a IpeOuBaBaHe, KOETO e OMAO M3AAAEHO Ha YyKAEHelld, ca
OTTETA€HU VAU aKO MY € OTKa3aHO ITOAHOBSIBAHETO HA Te3U AOKYMEHTIH.

PemeHneTo, B KOETO Ce IPEABIDKAA 3aABbAXKEHMETO 3a HaIlyCKaHe Ha (peHCKa Teputopus, ce
MOTMBMpa.

To He MOXe Aa ObAe IpeaAMeT Ha MOTMBY, PAa3AMYHM OT Te3U Ha pelleHMeTO 3a NpeduBaBaHe, B
CAyYauTe, TIPeABMAEHM B aauHeu 3° u 5° oT HacroAmms maparpad I, u3BbH caydanre, B KOUTO
€BEHTYaAHO Ce II0COYBAT MOTMBUTE, MOPAaAM KOUTO Ca HaMepUAM TpUAOKeHue maparpadu II
n IIL

CbCc 3apAPAKEHMETO 3a HamlyckaHe Ha (QpeHCKa TepuTopusi Ce OIPeAeAsl CTpaHara IIo
MeCTOHa3HayeHNe, B KOSITO Ce BPbIlja Yy)KAEHEL'bT IIPU CAY’KEOHO M3ITbAHEHME.

3a U3NIbAHEHME Ha HAAOKEHOTO MY 3aAbAXKEHVe 3a HalyckaHe Ha (¢peHCKa TepuTopus
Yy>KAGHeLIbT pasloAara CbC CPOK OT TPUAECET AHU, CUMTAHO OT AEHs, B KONITO € YBEAOMEH 3a
Hero, M 3a lLieATa MOXKe Aa IOMCKa MepKM 32 CbAENCTBME 32 3aBPDBIIAHETO CU B CTpaHaTa Ha
nponsxop. C oraep Ha AMYHOTO NOAOXKEHMe Ha Yy>KAeHelld aAMMHMCTPAaTUMBHUAT OPraH MOXKe Ad
IIPEAOCTaBM IO M3KAIOYEHME CPOK 32 AOODOBOAHO 3aMMHABaHE, NO-TOASIM OT TPUAECET AHU.
CpleBpeMEHHO AaAMVHMCTPAaTUMBHUAT OpPraH MOXXe AQ PasloOpeAu C MOTMBMPAHO pelIeHue, ye
Yy)KAEHELIbT € AABXXEH AQ HallyCHe He3abaBHO (peHCKaTa TEPUTOPMUSL:

3° Axo ChIIECTBYBa OIIACHOCT YY>KACHEL'BPT AQ HE M3ITbAHM TOBaA 3aAbAXKEHUE. Tasu omacHoCT ce
nmpruema 3a AOKa3aHa, OCBEH aKO HE€ Ca HaAulle 0cobeHun O6CTO}IT€ACTBa, B CAEAHUTE CAy4an:

d) Axo 4yXAEHeLbT He e U3ITbAHMA TTPEAXOAHA MsIpKa 32 U3BEXXAAHE;

e) AKO 4Yy)KAEHEeUbT € TMOANpaBuA, (asmmduuupar MAM M3TOTBUA IIOA YYyXKAO MME,
PasAMYHO OT HEroBOTO, pa3pelleHyue 3a NpebOuBaBaHe VAU AOKYMEHT 32 CAaMOAVYHOCT
VAV 32 IIbTYBAHE;
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AAMUHUCTPAaTUBHMST OpPraH MOXe AQ MPUAOXKU BTOpa aAMHess OT Hactosius maparpad II, xoraro
MpMYMHaTa 32 TOBA Bb3HMKHE B PaMKUTE Ha CPOKA, AQAEH IO PeAd Ha IIbpBa aAMHes.

1“

[...

Yaen L. 512-1 or Ceseda raacu:

,,I.

II.

III.

YyAeHell, KOMTO e CyOeKT Ha 3aAbAXKEHMETO AQ HamycHe ¢ppeHCKa TEPUTOPUsSI M KOMTO pasroaara
ChC CpOKa 3a AOOPOBOAHO HamyckaHe, mocoyeH B uaeH L. 511-1, maparpad II, mppBa aamHes, B
cpok ot [30] AHU cAep YBEAOMAEHMETO, MOXKE AQ ITOMCKA OT aAMMHUCTPATUBHMS CbA OTMsHATa
Ha TOBa pellleHMe, KAKTO U OTMsAHATa Ha €BEeHTYaAHO ChIIPOBOXKAAIIUTE IO — pelIeH/e OTHOCHO
HEeroBMsl NPeCTO, pellieHye, B KOeTO Ce OIpeAeAs CTpaHaTa IO MeCTOHa3HaueHue, U pellleHue 3a
3abpaHa Ha BpblLIaHETO Ha (peHcKa Tepuropus. UyKAeHel, IO OTHOLIEHVME Ha KOroTo e
HAaAOKeHa 3a0paHa 3a BpbllaHe, TMpeABUAeHAa B cbiqus uyaeH L. 511-1, maparpad III, Tpera
aAlMHes, MOXe B TPUAECETAHEBEH CPOK OT HErOBOTO YBEAOMsBaHe, AQ IOJMCKA OTMsHAaTa Ha TOBa
pelieHue.

qY)KAeHeL['bT MOXXE Aa IIOMCKa Aa MY 6’bAe IIpEeAOCTaB€Ha IIpaBHA IIOMOIL] Hall-KbCHO npu
ITIOAQBAHETO Ha »KaabaTa 3a OTMSHA. A,A,MI/IHI/ICTpaTI/IBHI/IﬂT CbA C€ IIpOU3HACA B TPUMECEYEH CPOK,
CUUTAHO OT AaTaTa, Ha KOATO € Ce3VpaH.

Axo obaue 4YyXAEHEL'bT e 3aAbpKaH IO pepa Ha yaeH L. 551-1 [...], mpousHacsHeTo € IO
IpoLeAypara U B CpOKoBeTe, npeaBuaeHu B maparpad I ot Hacrosmms yaeH.

Yy>XKAEHeLbT, KOWNTO € Cy0eKT Ha 3aAbAXKEHMETO AQ HaIlyCHe He3a0aBHO TEPUTOPUSITA, MOXKE B
cpok or [48] yaca, CUMTAaHO OT YBEAOMSIBAaHETO MY II0 aAMUHUCTPATMBEH peA, A IOKCKA OT
IpeACeAaTeAs] Ha aAMUHMCTPATMBHMS CbA OTMsIHaTA Ha TOBA pellleHMe, KaKTO Y OTMsHAaTa Ha
€BEHTYaAHO CBIIPOBOKAALIOTO IO pellleHVe 3a IpeOyBaBaHe, Ha PeIIEeHNeTO, C KOeTO Ce OTKasBa
AQ My ObAe IPeAOCTaBeH CPOK 32 AOOPOBOAHO HAIyCKaHe, Ha pELIEHMETO, B KOETO Ce OIpeAEAs
CTpaHaTa II0 MeCTOHa3HAa4yeHMe, M Ha pelleHVeTo 3a 3abpaHa Ha BpblaHeTO My Ha (peHcka
TEPUTOPUSL.

Tasu xaaba ce pasraexxaa 1o peaa Ha IpolieAypaTa U B CPOKOBeETE, peABrAeHM B maparpad L.

Axo ofaue YyXKAEHEL'bT € 3aAbp)KaH Ha ocHoBaHue yAeH L. 551-1 [...], mpousHacsiHETO e o
npoleAypara U B CpOKOBeTe, peaBuAeHM B naparpad III or HacTosmms yaeH.

B cayuait Ha pelieHue 3a aAMUMHMCTPATUBHO 3aABPKaHe [...], YPKAEHEL[bT MOXXe AQ TOMCKa OT
IIPEACEAATEAS] HA aAMUHUCTPATUBHMSI ChbA OTMsIHATA HA TOBA pelleHue B CPoK oT [48] waca, caep
KaTo Obae yBepAOMeH 3a Hero. Korato 4yXaeHelbT € Cy0eKT Ha 3aAbAKEHME Ha HallyCHe
Teputopusita Ha OpaHuums, cbujata Xaaba 3a OoTMsiHa MOXe Aa Obae HacoyeHa U Cpely
3aA'bAJKEHMETO 32 HalyCKaHe Ha TepuTopusita Ha DpaHUus, U Cpely PelleHNeTO, C KOETO My Ce
OTKa3Ba CPOK 3a AOODOBOAHO HaIlyCKaHe, HA PELIEHMETO, C KOETO Ce OIpeAeAsl CTpaHaTa Mo
MeCTOHA3HAYeHMe, Y Ha PELIeHMEeTO, C KOETO My ce 3abpaHsBa BPbLIAHETO Ha TEPUTOPUSTA Ha
@paHUus1, KOrato TOMl € YBEAOMEH 3a Te3u pelleHMs] C peLIeHUeTO 32 aAMUHUCTPATUBHO
3aAbp)KaHe VAU 32 AOMAIIIeH apecT. |[...]

[...]%
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Yaen L. 512-3 ot Ceseda mpeaBIKAa:

»daeHoBe L. 551-1 m L. 561-2 ce mpuaarar IO OTHOILIEHME Ha Yy)XAEHell, KOWTO e Cy0OeKT Ha
3aABbAKEHNME 32 HaIllyCKaHe Ha TepuropusTa Ha DpaHLMA CAep M3TUYAHE Ha NMPEAOCTAaBEeHUs MY CPOK
3a AOODOBOAHO HAITyCKaHe, VMAM, aKO He My € IIPEAOCTaBeH CPOK, CAeA KaTo ObAe yBeAOMEH 3a
3aAbAKEHNETO AQ HamycHe TeputopusTa Ha OpaHuus.

3aABAXKEHMETO 3a HAIlyCKaHe Ha (peHCKaTa TepUTOPUsI He MOAAEXKM HA CAY)XeOHO M3ITbAHEHVE HUTO
IIpeAV M3TMYAHETO Ha CPOKA 32 AOOPOBOAHOTO HAITyCKaHe, MAM aKO He € AAA€H HUKAKBB CPOK, IPeAU
MBTUYAHETO Ha CPOKA OT YETUPUAECET U OCEM 4aca, CUMTAHO OT YBEAOMAEHMETO 110 AAMUHUCTPATUBEH
peA, HUTO MpPEAM IPOM3HACSIHETO Ha AAMUHMCTPATMBHUS CbA, QKO IOCAEAHMAT € OMA ce3MpaH.
YyxAeHeLbT € MHPOPMUPAH 3a TOBA C MUCMEHOTO YBEAOMAEHME 32 3aABAKEHUMETO MYy AQ HAIyCHE
¢dbpeHckara TepuUTOpUS”.

Yaen L. L.742-7 ot Ceseda raacu:

»dy)KA€Hell, Ha KOTrOTO OKOHYAaTEAHO € OTKa3aHO IIPEAOCTABSIHETO HAa CTATYT Ha OeXXaHel MAU Ha
cyOcraMapHa 3aKkpyAa UM KOWTO He MOXe Aa TOAYYM paspellleHre Aa OCTaHe Ha TEepUTOpMsITa Ha
@paHuMs Ha APYrO OCHOBaHMe, TpsiOBa AQ sI HAIyCHe, KaTO B IPOTMBEH CAy4Yall 110 OTHOILIEHME Ha
HEro ce IIpMAara MHAMBMAYaAHa MsApPKa 32 M3BEXAAHE OT IpeABUAEHUTe B KHura V, ada I, u
€BEHTYaAHO CaHKLMMY, NTpepBUAeHM B KHura VI, asa 11, raasa I

YaeHn 24 ot 3akon Ne 2000-321 ot 12 anpua 2000 r. OTHOCHO MpaBaTa Ha IPAXXKAAHUTE B OTHOILEHUATA
uM ¢ apmuHucrpatuBuute opraiu (JORF or 13 ampua 2000 r., cTp. 5646) npeABrKAa:

»,C UBKAIOUEHME Ha CAyYauTe, KOUTO Ca NPUETU B OTTOBOP HAa IMOAaAeHA MOADOA, MHAMBMAYaAHUTE
peleHs], KOUTO MOAAEXKAT Ha MOTUBMPaHE CbraacHo yaeHoBe 1 1 2 ot 3akoH Ne 79-587 or 11 woAn
1979 r. OTHOCHO MOTMBMPAHETO Ha AAMMHUCTPATUBHUTE aKTOBe U MOAOOPSBAaHETO HA OTHOIIEHMSITA
MEXAY aAMUHUCTpaLMsITa U OOLIECTBEHOCTTA, CE€ B3eMaT €ABa CAeA KaTo e 0MAa AaAeHa Bb3MOXKHOCT
Ha 3a/[HTEPEeCOBAHOTO AMIie AQ IPEACTaBM MNUCMEHO CTAHOBMUIE, a KOTaTO TO € HAIpaBUAO MCKaHe B
TO3U CMUCBA — U YCTHO CTaHOBuILE. AMIETO MOXe Aa IOA3Ba AABOKATCKa IOMOLI MAM A2 ObAe
MPEACTABASIBAHO OT IThAHOMOILHUK IO CBOM M300p. AAMUHUCTPAaTUBHMST OpPraH He € AABXEH Aa
YAOBAETBOpPsIBA MOAOM 32 M3CAYLIBaHE, KOUTO IPEACTABASIBAT 3AO0YIOTpeda IO CBOs OpOI, IO CBOSA
MOBTAapSIL Ce VAU CUCTEMEH XapakKTep.

PasnopeA6MTe Ha MpEAXOAHATA aAVIHEA HE Ce€ IpMAarar:

[...]

3° KbM pelieHusi, Mo OTHOIIEHNE HA KOUTO B 3aKOHOBUTE PAsloOpeAdM € MPEABUAEHO CITELMaAHO
ChCTE3aTEAHO TIPOU3BOACTBO".

CopraacHo mnpewopuimastoro sanursane Conseil d’Etat e mpuea B CTaHOBUMIE B aAMMHUCTPATUMBHO
npou3BOACTBO 0T 19 oktomBpu 2007 r., ye cbraacHo yaeH 24, 3° ot 3akoH Ne 2000-321 ot 12 ampua
2000 r. OTHOCHO IpaBaTa Ha I'PaXAAHUTE B OTHOILUEHMATA MM C AAMVHUCTPAaTUBHUTE OpPraHu 4YAeH 24
OT TO3U 3aKOH He Ce IpuAara Mo OTHOLIEHMe Ha pelleHMATa, CbAbPIKAIIM 3aAbAXKEHMe 32 HallyCKaHe
Ha ¢peHcKaTa TepUTOpPUs, Thil KaTo, npeABWKAaikyu B Ceseda KOHKpETHM IIPOLIECYaAHM TapaHLNM,
3aKOHOAQTEAAT € MICKaA AQ YPeAU ChBKYITHOCT OT aAMMHMCTPATUBHOIIPOLIECYaAHM HOPMM, Ha KOUTO AQ
ObAe MOAUVHEHO NPUEMAHETO U M3ITbAHEHMETO HA Te3M PeIleHMs.
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CIIOp’bT MO TAABHOTO IIPOU3BOACTBO U NMPEIOANNNAAHUTE BBIIPOCU

I'-xa Mukarubega, poaena Ha 12 mapt 1986 r. u rpaxpaHka Ha PyaHpa, Bausa BbB ODpaHuMs Ha
10 cenremBpu 2009 r. ¢ macnopT, B KONTO € MTOAOXKeHa BU3a.

Tsa ucka Aa moAyum paspeleHue 3a npebuBaBaHe BbB (DpaHIMs Ha OCHOBaHME IIPEAOCTAaBsIHE Ha
yoexuie. 3a BpeMeTO, Ipe3 KOeTO € B XOA IIpolieAypara IO pasrAeXAaHe Ha HelHaTa MOADOa, M e
M3AQAEHO BPEMEHHO paspellleHle 3a Ipe0VBaBaHe, KOETO PEAOBHO € OMAO MOAHOBSIBAHO.

C pewenne ot 21 mapt 2011 r., MIpreTO CAeA M3CAYIIBAaHE HA 3aMHTEPECOBAHOTO AULe, TEHEPAAHUAT
aupextop Ha Office francais de protection des réfugiés et apatrides (OpeHcka cayxba 3a 3ammra Ha
OexaHUuTe U AMLATa 0e3 TrpaXAAHCTBO, mo-HataTbkK ,OFPRA®) orxBbpasi HeitHata MoAba 3a
IIPEAOCTaBsIHE Ha YOeXMuIle.

[-xa Mukarubega noaaBa aaba cpemy ToBa peuenre mnpep Cour nationale du droit d’asile
[HaLMOHAaAHA IOPUCAMKLIMSI IO BBIIPOCKTE Ha MPABOTO Ha ybexxuine| (HapuyaHa mo-Hatatbk ,CNDA®)
B 3acepaHmeTo mpep Tasm 0OpUCAMKLMS r-ka Mukarubega, mopmomaraHa OT aABOKAT, € M3CAYIIAHA C
MIOMOII[TA Ha MPEBOAAY.

C peutenue ot 30 aBryct 2012 r., 3a koeto r->xa Mukarubega e yBeaomeHna Ha 10 centeMBpu cbliara
ropuna, CNDA oTxBBbpAsi Tasu >kaaba.

C oraep Ha pemreHusta Ha OFPRA u Ha CNDA cbc 3amoBep ot 26 okromBpu 2012 r. préfet de police
OTKa3Ba A2 M3pape Ha r-ka Mukarubega paspeleHue 3a mpeOuBaBaHe B KaueCTBOTO Ha OeXkaHel| U
B3eMa pelleHle, C KOeTO 3apbAXKaBa ITOCAEAHATa Aa HalycHe (QpeHcKaTta TepuTopus, Kato M
MPEAOCTaBsI CPOK 3a AOOpPOBOAHO HamyckaHe oT 30 AHM, 1 B KoeTo PyaHAa e ompeaeAeHa 3a CTpaHa Io
MeCTOHa3HaueHue, KbAeTo r-ka Mukarubega Moxe pa Obpe M3BeaeHa.

I'->xa Mukarubega ocraBa ob6aye He3aKOHHO Ha TepuTopusita Ha DpaHLysL.

B Hawaaoto Ha mapt 2013 r. T ce ommrBa Aa 3amuHe 3a KaHapa ¢ daammBa CaMOAUYHOCT,
M3MOA3BalKy GaAlmyB OeArniicku macrnoprt. ToraBa Tsi e cCIpsiHA OT IOAULENCKUTE CAYXOM U Ha
4 mapr 2013 1. ¥ e HaAOXKeHa MsIpKaTa MOAMULENCKO 3apAbp)KaHe 32 U3IMOA3BaHE Ha aAMMHUCTPATUBEH
AOKYMEHT C lleA M3MaMa — HapylleHMe, CAaHKLMOHMPaHO OT yAeHoBe 441-2 u 441-3 or code pénal.

ITo Bpeme Ha TOBa MOAULIENCKO 3aAbpyKaHe, KOETO € M3BbpLIeHO Ha 4 MapT U MpoApbAkasa oT 12.15 u.
Ao 1845 4., r-xa Mukarubega e mscaymaHa BbB BPb3Ka C HEMIHOTO AMYHO M CEMEVHO IOAOXKEHME, C
MeCTaTa, OTKBAETO € MUHAAa, C ITPaBOTO M Ha IpebuBaBaHe BbB DpaHuua U BBB Bpb3Ka C
€BEHTYaAHOTO M BpbliaHe B PyaHaa.

Cobc 3amoBep oT 5 mapt 2013 r. mpedexTpT Ha Seine-Saint-Denis, caep KaTo ycTaHOBsIBa, e I->ka
Mukarubega nmpe6uBaBa HepeAOBHO Ha (PpeHCKa TepUTOpMs, B3eMa 110 OTHOIIEHME Ha Hesl pelleHUe, C
KOeTO 5 3aAbA’KaBa Ad HamycHe TepuTtopusATa Ha OpaHims, 6e3 Aa M IIpeAOCTaBsl CPOK 32 AOOPOBOAHO
HaIlyCKaHe IIOPaAM CBIEeCTBYBAaHETO Ha OMacHOCT oT OsrcrBo. Coipusa AeH r-xa Mukarubega e
yBeAOMEHA 32 Bb3MOXKHOCTTA A IOA3AE >KaA0da, cmpallja M3ITbAHEHMETO, Cpellly TOBa pelleHMe.

C apyra 3amoBep ot 5 mapt 2013 r. mpedexkTpT Ha Seine-Saint Denis, caep KaTo ycTaHOBsIBa, ue
r-ka Mukarubega He e B CbCTOsIHME Aa HalycHe He3abaBHO Tepuropuara Ha @OpaHuMs mopapu
AVIIICATa Ha HAAMYHO TPAHCIOPTHO CPEACTBO, Y€ TS He IPEACTaBsl AOCTATbBYHO TapaHLMM IOpaAU
AMIICaTa Ha AOKYMEHT 32 CAMOAMYHOCT VAU 32 ITbTYBaHe B CPOK Ha BAaAMAHOCT U MOCTOSIHEH aApec, de
ChILECTBYBa OMACHOCT TS AQ M30erHe MHAMBMAYaAHaTa MsIpKa 32 M3BEXKAAHE, IIpUETa 110 OTHOLIEHNe Ha
Hesl, TIpelLieHsIBa, 4Ye TsI He MOXe Aa ObAe IIOCTaBeHa II0A AOMallleH apecT U Ppaslopexpa
IPUHYAUTEAHOTO M HAcTaHsBaHE B IOMeLIeHNUs, KOUTO He TIIpMHAAAEXAT Ha 3aTBOpPHUYECKATa
AAMMHNCTpaLVs, 32 CPOK OT MET AHU, CTPUKTHO HEOOXOAVMOTO BpeMe 32 HEHOTO OTIIbTYBaHe.
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Taka r-xa Mukarubega € HaCTaH€Ha B LIEHTDHP 3a NIPUHYAUTEAHO HaCTaHSABaHE.

C xaaby, mopapeHu Ha 6 mapt 2013 r., r-xa Mukarubega mcka oTmsHaTa Ha 3amoBeATa OT
26 oxtomBpu 2012 r. 1 Ha ABeTe 3amoBeau OT 5 MapT 2013 r., KaKTO U M3AAQBAaHETO HAa BPEMEHHO
paspelleHye 3a npebyBaBaHe ¥ IpepasrAEKAQHe Ha HEVMHUS CAYYall.

B moaxpena Ha cBoute kaAbu r-ka Mukarubega uM3TbKBa, Ha ITBPBO MSCTO, Ye 3alOBEATA OT 5 MapT
2013 r. 3a MPUHYAUTEAHOTO M HACTaHsIBaHE € AMIIEHA OT 3aKOHOBO OCHOBAaHME, ThI KaTo U e OmAa
BpbueHa IpeAu 3alloBeATa OT CBbIIMSA A€H, ChbAbPJKallla 3aAbAXKEHMETO AQ HAIlyCHE TEepUTOpMATa Ha
@paHuys, KOATO e 61Aa OCHOBaHME 32 ITbpBaTa.

[-»xa Mukarubega nsTpKBa, Ha BTOPO MICTO, 4Ye pelieHusTa OT 26 okToMBpM 2012 r. M OT 5 Mapr
2013 1., chADPKAIIM 3aII0BEA T AQ HAIlyCHe TepPUTOPUATA, €A B3eTM B HapylleHMe Ha NPMHLMIIA Ha
AOOpa apMMHMCTpauMsi, IporaaceH B 4yAeH 41, maparpad 2, OykBa a) or Xaprara, Tbil KaTo Ts He e
Ouaa B CBCTOSIHME AQ M3AOXKM CBOETO CTAHOBMINE IIPEAM B3€MAHETO Ha Te3U pelleHMsl.
CycrieH3UBHMAT XapaKTep Ha >KaAbaTa 3a OTMSIHA, MOAAAEHA Cpely IIOCOYEHUTE pelLIeHVs], He MOXeA
A2 ObAe BB3IPUET KAaTO OCBOOOXKAABAll] KOMIIETEHTHMTE OPraHy OT IPMAAraHeTo Ha NPMHLMIA Ha
AOOpa aAMMHMCTpaLsL.

B pemtennero cu or 8 mapr 2013 r. Tribunal administratif de Melun ormeHs 3amoBeaTa ot 5 mapr
2013 r. 3a IPUHYAUTEAHO HacTaHsBaHe Ha r-ka Mukarubega mopaayu aurnca Ha MpaBHO OCHOBAHME.

Ilo ce orHacsa Ao 3anoBepuTe oT 26 okToMBpy 2012 r.u ot 5 mapt 2013 r. OTHOCHO 3apABAXKEHMETO 32
HamyckaHe Ha Teputopusata Ha Opanums, Tribunal administratif de Melun uspassBa caepHOTO
CTaHOBHII[E.

Tasy IOpUCAMKLMS CUMTA, Ye ABeTEe 3alOBEAM CbCTABASIBAT ,pelleHNs 3a BpbllaHe” 10 CMMCbAA HA
yaeH 3 ot AupektuBa 2008/115. CwraacHo yaeH L.511-1 ot Ceseda, KakTOo M CBrAacHO YA€H 6,
naparpa¢ 6 OT ImocoyeHaTa AMPEKTMBA Ha Yy)KAEHel], TOAAA MOADA 3a TOAyYaBaHe Ha paspelleHMe 3a
npeOuBaBaHe, €EAHOBPEMEHHO C OTKa3a 3a M3AaBaHe Ha TaKOBa paspellleHue MOXKe A2 Obae HAAOXKEHO
M 3aAbAKEHMe 3a HallyCKaHe Ha TeputopusTa. IlocoyeHaTa IOPUCAMKLMSA TIpelieHsBa, 4ye INpU Te3U
YCAOBUSL 3aIHTEPECOBAHOTO AMLle TPsIOBA Aa MMa BB3MOKHOCT AQ MBAOXKU IIpeA aAMUHMCTpALVSITA
BcsKa MHQOpMaLys, CBbp3aHa C HETOBOTO AMYHO IIOAOXKEHME B XOA2 Ha IpoueApypara. Ts oTOeasi3Ba
obaue, ye e Bb3MOXXHO peLIEHNETO, C KOETO Ce OTXBbpPAS MoAbaTa 3a M3AaBaHe Ha paspelleHMe 3a
npebuBaBaHe, A2 Obae B3eTOo 0e3 3aMHTEPECOBAHOTO AMLje AQ ObAe MPEAYIIPEAEHO 32 TOBA M ABATO
BpeMe CAeA I0AAaBaHe Ha MoAOaTa, Ipe3 KOeTo BpeMe e BBb3MOXXHO AMYHOTO IIOAOKEHME Ha
qy)KA€Hella AQ ce IPOMEHMN.

CopliaTta IOPUCAUMKLNS AOI'bABA, Y€ ChrAACHO uYAeH 7, maparpad 4 oT mocoyeHaTta AUPEKTUBA, AKO
CBILIeCTBYBA OMACHOCT OT YKpMBaHe, AbP)KaBUTe YA€HKM MOTAT AQ Ce Bb3ADBPXKAT OT NPEAOCTaBsIHEe Ha
CPOK 32 AOOPOBOAHO HaITycKaHe U 4ye cbraacHo uaeH L 512-3 or Ceseda ,3apbAXKEHMETO 32 HAITyCKaHe
Ha (peHCKaTa TepUTOPUS He TIOAAEXKM Ha CAY>)KeOHO M3ITbAHEHVE HUTO MPEAM M3TUYAHEeTO Ha CPOKa 3a
AOOPOBOAHOTO HaIlyCKaHe, MAM aKO He € AQA€H HMKAKbB CPOK, MPEeAU M3TUYaHEeTO Ha Cpoka oT [48]
yaca, CYMTAHO OT YBEAOMAEHMETO II0 AAMMHUCTPATUMBEH peA, HUTO IIpeAM IIPOM3HACSHETO Ha
AAMVUHVCTPATUBHMSI CbA, aKO IIOCAEAHUAT € OUA ce3upaH”..

Ot Tesu pasmopepdbM OMAO BMAHO, 4Ye HE3aKOHHO IpeOMBaBall] Yy)XAEHel, KOITO e CyOeKT Ha
3aAbBAKEHMETO AQ HAIyCcHe (peHCKaTa TepUTOpuUs, MOXe Ad Ce3Mpa aAMUHMCTPATUBHMSA CbAMS CbC
aAba 3a 3A0yIOTpeba C BAACT, YMETO MOAABAaHE MMa 3a IIOCAEAMIIA CIMPaHe Ha M3ITbAHEHMETO Ha
MHAVBMAYAaAHATa MspPKa 3a M3BEXAAHe.

ECLIL:EU:C:2014:2336 9
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ITpu Te3u ycaoBus Tribunal administratif de Melun pemaBa Aa cripe mpousBOACTBOTO U AQ ITOCTaBM Ha
Cppa CAGAHUTE TIPEIOAULIMAAHU BBHIIPOCH:

»1) CaepBa AV IIPaBOTO Ha AMLIETO AQ ObA€ M3CAYLIBAHO BBB BCSIKO IPOM3BOACTBO, IIPaBO, KOETO €
ChCTaBHA YaCT OT OOILMs MPUHLIMII HA 3aYMTaHe Ha MPABOTO Ha 3AlUTA U € 3alMCaHO B 4AeH 41
or [XapraTta], Aa ce TBbAKYBa B CMUCBA, Y€ TO HaAara Ha AAMMHUCTPALMATA, KOTaTo TS
Bb3HaMepsiBa Aa B3eMe pellleHue 32 BpbllaHe Ha HEe3aKOHHO IpeOuBaBall Yy>KAeHel], He3aBUCUMO
AQAV TOBa pellleHMe 32 BPbIIaHe e IMOCAEABAIL0 VAU He M0 OTHOLIEHMEe Ha OTKa3a Ha paspelieHye
3a mpeOuBaBaHe, M II0-KOHKPETHO B OOCTOSITEACTBA, INPU KOUTO ChIIECTBYBA OIMACHOCT OT
YKpMBaHe, AQ AAA€ Bb3MOKHOCT Ha 3aMHTEPECOBAHOTO AMILIE AQ M3AOXKM CBOETO CTaHOBMIIE?

2)  OO6CTOATEACTBOTO, Y€ ChAEOHOTO MPOM3BOACTBO IMpEA aAMUHUCTPATUBHATA IOPUCAUKLUS CIIMPA
VIBITPAHEHUETO, AOIYCKA AM M3KAIOUEHME OT IPEABAPUTEAHMsI XapaKTep Ha Bb3MOXKHOCTTA 3a
HEe3aKOHHO IIpeOMBaBalll Yy>KAEHEL] A MIBAOXKM CBOETO CTAHOBMIIE OTHOCHO IpPEABIDKAQHATA IIO
OTHOILIEH)Ee Ha Hero HeOAAronpusaTHA UHAVBUAYAaAHA MsIpKa 3a M3BeXXAaHe?".

ITo npeoAuBIAAHUTE BBIPOCU

Ilo nspBus 8vnpoc

C mppBUA CM BBIIPOC 3alUTBAlaTa IOPUCAMKLMSA MCKAa A2 YCTAaHOBU IO CBIIECTBO AAAM IIPABOTO Ha
M3CAYIIBaHe BbB BCAKO IPOM3BOACTBO, TaKa KaKTO TO ce Ipuaara B pamkute Ha Ampextusa 2008/115,
U NO-KOHKPETHO Ha YA€H 6 OT Hesl, TpsIOBa Aa Ce THAKYBa B CMMUCBA, Y€ TO He AOIYCKa HAL[MIOHAAEH
OpraH A2 He M3CAYIIAa I'Pa’KAQHMHA Ha TpeTa CTpPaHAa KOHKPETHO BbB BPb3Ka C pellleHUeTO 32 BpblllaHe,
KOTaTo, CA€A KaTO € YCTaHOBMA HE3aKOHHMsI XapaKTep Ha HEroBOTO Ipe0MBaBaHe Ha HallMIOHAAHATa
TEPUTOPUSI B TIPOLIEAYPA, B XOAQ Ha KOSITO I'POXAAQHMHBT € OMA M3CAYIIAH, TOJ Bb3HaMepsiBa Al
IpyeMe IO OTHOIIEHME Ha Hero TaKoBa pelleHMe, He3aBMCUMO AAAM TOBA pellleHMe 32 BpblaHe e
IIOCAEABAIL[0 VMAM He IO OTHOILIEHMEe Ha OTKa3a Ha paspelleHye 3a IpeOlBaBaHe.

B camoTo HauaAao cAepBa Aa Ce IPUITIOMHM, Y€ ChIAACHO ChOOpakeHue 2 OT Hesl LjeATa Ha AupekTuBa
2008/115 e Aa ce ycraHOBM edeKTMBHA IIOAUTMKA 32 M3BEXAAHE U pernaTpupaHe, OCHOBaHA Ha 00
HOPMHU, C LieA CbOTBETHUTE AMLA AQ OBAQT BPBIAHU [0 XyMaHEH HAYMH U NPU ITPAHO 3aYMTaHe Ha
TeXHNUTE OCHOBHM IIpaBa U Ha TSXHOTO AOCTOMHCTBO. Taka, KaKTO IMpOM3THMYa OT HETHOTO 3arAaBue U
oT uAeH 1 or Hes, AupektuBa 2008/115 ycraHOBsiBa ,,001IM CTaHAQPTU U IPOLIEAYPU®, KOUTO CAEABa
AQ ce TIpMAAraT OT BCSIKA AbP’KaBa YA€HKA IPU BPBIIAHETO Ha HE3aKOHHO IpeOMBaBally IPasKAQHM Ha
Tpetu ctpanu (BX. pemtenus El Dridi, C-61/11 PPU, EU:C:2011:268, 1. 31 u 32, Arslan, C-534/11,
EU:C:2013:343, 1. 42 u Pham, C-474/13, EU:C:2014:2096, T. 20).

B raaBa III, osaraaBena ,[Ipoueaypuu rapanuuu®, or AupextuBa 2008/115 ce ompepeAsT
M3NUCKBaHMATA 3a GopMa, Ha KOUTO TpsiOBa Aa OTrOBApsT peLIeHMsITAa 32 BpbBIaHE, I €BEHTYaAHO
pelileHMsITa 32 3a0paHa 3a BAM3aHe U pelIeHMsITa 3a U3BEXAAHe, KOUTO IMO-CIIEeLMaAHO TpsiOBa Aa ce
M3AaBaT B mucCMeHa ¢opma U Aa OBAAT MOTMBMpPAHHU, U 3aABAKaBA ABP)KaBUTE YAEHKU AQ OCUTYPST
edeKTUBHY IPaBHU CPEACTBA 3a 3alUTa Cpeljy Te3u pelieHMs (BX., IO Ce OTHACS AO pelleHMsITa 3a
usBexaaHe, peitenre G. u R., C-383/13 PPU, EU:C:2013:533, T. 29).

Haaara ce obaue M3BOABT, Ye Makap IO TO3M HauuH aBTopure Ha AupekTtusa 2008/115 pa ca mckaan
A2 peraaMeHTMpAT IOAPOOHO rapaHLUUTe, IPEAOCTAaBsIHY HA 3aCerHaTUTe TPAKAQHM HAa TPETU CTPaHU
BbB BpPb3Ka C pellleHMATa 3a BpblaHe, pelleHMATa 3a 3abpaHa Ha BAM3aHE M C pelleHMsTa 3a
M3BEXKAAHe, B 3aMsAHA HAa TOBA Te HE Ca YTOUHUAU AQAVM M IIPM KaKBU YCAOBMS TPsIOBa AQ Ce OCUTYpHU
3aYMTAHETO HA MPABOTO HAa M3CAYIIBaHE HA Te3U I'PAXKAAHM, HUTO NOCAEAMLMTE OT HapyLIaBaHETO Ha
TOBA IpaBo (BX. B TO3M CMUCBA peleHue G. u R., EU:C:2013:533, 1. 31).

10 ECLIL:EU:C:2014:2336
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CbraacHO IMOCTOSTHHATa ImpakTuka Ha ChAa 3aYMTAHETO HA MPABOTO HA 3al[ITa € OCHOBEH NMPUHLMIT Ha
npaBoTo Ha Cbi03a, a MPAaBOTO HAa M3CAYIIBaHE BBB BCAKO IIPOM3BOACTBO € HEpasA€AHA 4yacT OT TO3U
npuHiun (pewenust Sopropé, C-349/07, EU:C:2008:746, 1. 33 u 36, M., C-277/11, EU:C:2012:744,
1. 81 1 82 u Kamino International Logistics, C-129/13, EU:C:2014:2041, T. 28).

IIpaBoTO Ha M3CAyLIBaHE BbB BCAKO MPOM3BOACTBO MOHACTOSALIEM € 3aKpeleHO He CaMO B YAeHOBe 47
1 48 or Xaprara, KOUTO TapaHTMUPAT 3aYMTAaHETO Ha MPABOTO HA 3allMUTa M IPABOTO HA CIIPAaBEAAUB
IpolieC BbB BCSIKO CbAEOHO MPOM3BOACTBO, HO U B YAeH 41 or XapTara, KONITO rapaHTypa IpaBoOTO Ha
AoOpa apmuHucTpauusi. Ilaparpad 2 or To3u uyaeH 41 mnpeABKAQ, 4Ye IpaBOTO Ha Aobpa
AAMMHVCTPALMsI BKAIOUBA ITO-CIELIMAAHO MIPABOTO HA BCAKO AHMLie AQ ObAe M3CAYIIBAHO, IIPEAM CpeLLy
Hero Aa ObAe IpeAllpreTa MHAMBMAYAaAHA MsIPKa, KOATO OM MMaAa HeOAAroNnpusATHU MOCAEAMLIM IO
oTHoueHre Ha Hero (pemenuss M., EU:C:2012:744, 1. 82 u 83 m Kamino International Logistics,
EU:C:2014:2041, T. 29).

Kakto CpABT mnpunoMHs ToBa B Touka 67 or pemenne YS u ap. (C-141/12 mn C-372/12,
EU:C:2014:2081), or Texcra Ha uaeH 41 or Xaprara sICHO CAeABa, Ye HErOBU appecaTu ca He
ADP)XaBUTe YAEHKU, & EAMHCTBEHO MHCTUTYLIMUTE, OPraHuUTe, CAYXOuTe 1 areHuuure Ha Cbio3a (BX. B
to3u cmucba peutenue Cicala, C-482/10, EU:C:2011:868, 1. 28). CAeAOBaTEAHO IOMCKAAOTO
paspelieHue 3a MpebuBaBaHe AMlle He MOXKe Aa yepriu oT yAeH 41, maparpad 2, OykBa a) ot Xaprara
paBo Aa ObA€ M3CAYIIAHO BBB BCSIKO IIPOM3BOACTBO, CBBP3aHO C HeroBaTa MoAOa.

ToBa mpaBo obaye e CbCTaBHA 4acT OT 3a4YMTAHETO HAa IPAaBOTO Ha 3AlUTa, OCHOBEH IPUMHLVII B
npaBoto Ha Cblo3a.

[TpaBOTO Ha M3CAYIIBaHEe rapaHTHpa Ha BCAKO AMIle Bb3MOXKHOCTTA AQ M3Pa3y HAAAEKHO U ePeKTUBHO
CTQHOBMIIIETO CU B XOAQ Ha AAMMHMUCTPATMBHOTO IIPOM3BOACTBO U IIpeAM IIpYeMaHeTO Ha BCAKO
pelileHMe, KOETO MOXe AQ 3acerHe HeDAAronpusiTHO MHTepecuTe My (BXX. MO-CIEeLMaAHO peliueHue M.,
EU:C:2012:744, 1. 87 u yutHpaHara cbAeOHa MPaKTUKA).

CopraacHo mpaxkTtukara Ha CbAaa IPaBMAOTO, CbIAACHO KOETO Ha aApecaTa Ha YBPEXAAIIO pelleHye
TpsiOBa A2 ObA€ NTPeAOCTaBEHA Bb3MOXKHOCT Aa M3A0XKM CBOETO CTAHOBMIIIE, IIPEAV PEIIEHNETO AQ ObAe
MpUeTO, MMa 32 LeA KOMIIETEHTHUSAT OpraH Aa ObAe B CbCTOSIHME AQ OTYeTe HAAAEKHO BCUYKU
pPEAEBAaHTHM €A€MEHTU. 3a AQ OCUTYPM Ha CbOTBETHOTO AMle epeKTVMBHA 3alUTa, TOBA MPABUAO LIEAU
MO-KOHKPETHO IIOCAEAHOTO AQ MMa BB3MOXXHOCT AQ IIONpPaBM TIpellka VAU A2 M3THKHE TaKUBa,
CBBP3aHM C AMYHOTO MY IIOAOXKEHME €AeMEHTU, KOUTO MOIaT Aa HAco4yaT KbM TOBa pEIIEHMETO Aa
ObAe TpUETO, A2 He ObAe IPUETO VAU AQ MMa €AHO MAM APYrO CbAbpXKaHMe (BX. B TO3UM CMUCDHA
peuerue Sopropé, EU:C:2008:746, 1. 49).

[TocoyeHOTO MpaBO O3HAYaBa CbHILO, Y€ AAMMHUCTPALIUATA OTAEAS LIAOTO HEOOXOAMMO BHUMaHKE Ha
Taka [PEACTAaBEHOTO CTAaHOBHMIE HA 3aMHTEPECOBAHOTO AWILE, PA3TA€KAANKUM BHUMATEAHO U
0e3NpUCTPaCTHO BCUYKM pEAEBAaHTHM 3a CAy4Yasi OOCTOATEACTBA M KAaTO MOTMBMpA ITOAPOOHO
pemenuero cu (BX. pemeHusi Technische Universitit Miinchen, C-269/90, EU:C:1991:438, 1. 14, u
Sopropé, EU:C:2008:746, T. 50), KaTo 110 TO3M HAYMH 3aABAXKEHMETO 32 MOTHMBMPAaHe Ha PeLIeHMETO IO
crnenpyuyeH U KOHKPETeH HauMH, 3a AQ Ce II03BOAM Ha 3allHTEPECOBAHOTO AuIje Aa pasbepe
IPUYMHNATE 32 OTXBbPAsIHE Ha MoADaTa My, € CAEACTBME OT IPMHLMIIA HA 3auMTaHe Ha IPAaBOTO Ha
samuTa (peumenne M., EU:C:2012:744, T. 88).

B cporBercTBMe c mpakTmkara Ha CbAa 3aUMTAHETO HA IPAaBOTO HA M3CAYIIBaHE € 3aABAKUTEAHO,
AOPM KOTaTO IPMAOXKMMATA IIpaBHA ypeADa He IPEABIDKAQ M3PUYHO TAaKOBAa M3VCKBaHe (BX. pelleHys
Sopropé, EU:C:2008:746, 1. 38, M., EU:C:2012:744, 1. 86 u G. u R,, EU:C:2013:533, 1. 32).
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3aToBa 3aABAXKEHMETO Aa Ce 3a4MTa IPABOTO HA 3alUTa HA AAPECATUTE HA PeIleHMs], KOUTO 3acsiraTt
0Ce3aeMO TEeXHUTE WHTEpPecH, IO TPUHLMI € 3aAbAKEHME Ha AAMUHMUCTPATUBHUTE OpPraHM Ha
ADP)XKaBUTE YAEHKU, KOTAaTO T€ B3eMaT pEeLIEHUs, MOMAAAIY B IPUAOKHOTO IIOA€ HA IMPABOTO Ha
Crpio3a (pemtenue G. u R., EU:C:2013:533, T. 35).

KoraTo, KakTo € B TAaBHOTO IPOM3BOACTBO, B IMpaBoTO Ha Cbi03a He Ca ONpPEeAeAeHM HUTO YCAOBUATA,
Ipy KOUTO TPsiOBa Aa Ce rapaHTUpa MPaBOTO HA 3allMTa HA HE3aKOHHO NpedMBaBaluTe IPAKAAHM Ha
TPETU CTPaHY, HUTO IIOCAEACTBUSATA OT HApYyLIaBaHETO HAa TOBAa IIPaBO, Te3U YCAOBUS U Te3U
MIOCAEACTBUSL C€ YPEXAAT OT HALMOHAAHOTO IIPaBO, AOKOAKOTO IIpMeTUTE BBB Bpb3Ka C TOBA
pasnopeAbM ca OT ChLIMs BUA KaTO PaslopeAONTe, KOMTO Ca B CMAQ 32 YAaCTHOIPABHUTE CYOeKTU B
CXOAHU TIOAOXKEHUsI, PEeryAupaHu OT HALVOHAAHOTO MpaBO (MPUMHLMII HA PABHOCTOMHOCT), U He
MpaBAT IPAKTUYECKM HEBB3MOXXHO MAM IIPEKOMEPHO TPYAHO YIPQKHABAaHETO HA IIpaBara,
IpeAOCTaBeHM OT TpaBHusI pep Ha Copro3a (IpuHUUN Ha eQpeKTUBHOCT) (BX. B TO3U CMUCHA
no-creyyaaHo pemenusi Sopropé, EU:C:2008:746, 1. 38, laia u ap., C-452/09, EU:C:2011:323, 1. 16 u
G. u R, EU:C:2013:533, T. 35).

Tesu u3uCKBaHMS 32 PaBHOCTOMHOCT ¥ 3a e(eKTMBHOCT ca 13pa3 Ha OOLIOTO 3apbAXKEHMe Ha
AbP>KaBUTE YAEHKM Aa TapaHTMpAT 3aYMTAaHETO Ha IPAaBOTO HA 3all[UTa, KOETO CTPAaHUTE B IIpolieca
4yepnAT oT mpaBoTo Ha Cbi03a, MO—KOHKPETHO IO Ce OTHACSA AO ONPEAEASHETO Ha IpOLeCyaAHUTE
npaBuAa (BX. B To3M cMuchbA pererne Alassini u aop., C-317/08—C-320/08, EU:C:2010:146, T. 49).

CpleBpeMeHHO CbI'AACHO ITOCTOSHHATa IMpakTuka Ha CbAa OCHOBHUTE IIPaBa, KAKBOTO € 3aYMTAHETO
Ha MpPaBOTO HA 3alINUTa, HE NMPEACTaBASIBAT 0E3YCAOBHM IIPEPOTaTMBYU UM MOIaT Aa ObAAT NpeaMeT Ha
OrpaHMYeHMs], IIPU YCAOBME Ye ITOCAEAHUTE AEVICTBUTEAHO OTTOBApAT HA IIPECAEABAHM OT BBIIPOCHUTE
MEpKM 1LleAU OT OOl MHTepeC U He CBbCTaBAABAT C OTA€A Ha IpeCAeABaHATa lieA IPEKOMEPHO U
HEAOITyCTVIMO 3acsiraHe Ha Taka rapaHtupaHure npasa (pemenus Alassini u Ap., C-317/08—C-320/08,
EU:C:2010:146, T. 63, G. u R.,, EU:C:2013:533, 1. 33 n Texdata Software, C-418/11, EU:C:2013:588,
T. 84).

OcBeH TOBa HaAMYMETO Ha HapylleHVe Ha MPaBOTO Ha 3allUTa TPsIOBa Aa Ce PasrAeXKAa B 3aBUCHMMOCT
or crneyubuYHUTE BBB BCEKM EAUH CAyYall OOCTOsITeACTBa (BXX. B TO3M CMUCHA pelleHue
Solvay/Komucus, C-110/10 P, EU:C:2011:687, T. 63), 1 10-CIIeLIMaAHO OT €CTECTBOTO Ha PasTA€XAAHVS
aKT, OT KOHTEKCTa, B KOMTO € OMA IpUET, KaKTO U OT IIPaBHUTE HOPMHU, YPEXKAALIM CbOTBETHATA 00AACT
(Bx. pemennss Komucus un ap./Kadi, C-584/10 P, C-593/10 P u C 595/10 P, EU:C:2013:518, 1. 102 u
guTHpaHaTa cbAeOHa mpaktuka u G. u R., EU:C:2013:533, T. 34).

CaepoBaTeAHO B O0IIMsI KOHTEKCT Ha mpakThkara Ha ChAa OTHOCHO 3aUMTAHETO Ha IMPABOTO Ha
3amuTa 1 Ha cuctemara Ha AwupektrBa 2008/115 AbpskaBUTe YAEHKU TPsiOBa, OT eAHA CTpaHa, AQ
ONpEAEAsIT YCAOBMSITA, IPM KOUTO TpsiOBa Aa ObAe TrapaHTMPAHO 3aYMTAHETO HA IPABOTO Ha
M3CAYIIBaHEe Ha HE3aKOHHO IpeOVBaBalUTe TPAXAQHM Ha TPeTU CTPaHM, U OT APyra CTpaHa, Aa
OTIPEAEASIT TOCAEAVLIITE OT HapyllaBaHETO Ha TOBA IpaBO (BX. B TO3M CMUCBA peieHne G. u R,
EU:C:2013:533, 1. 37).

[To aAeA0TO B TAaBHOTO TPOM3BOACTBO Huto AwmpextmBa 2008/115, HMTO HALMOHAAHOTO
3aKOHOAQTEACTBO YCTAHOBSIBAT CIIeLIMaAHA IIPOlieAypa, Upe3 KOSTO Ad Ce rapaHTupa Ha He3aKOHHO
npeOyBaBalUTe IPAKAAHM HA TPETU CTPAHM MPABOTO HA M3CAYLIBaHE IPEAM NPUEMAHETO Ha pelleHye
3a BpblIaHe.

Koraro obaue craBa BpIpoc 3a cucremara Ha Aupekrusa 2008/115, KoATO CbABP)KA ypepAbaTa OTHOCHO
pasTA€XKAQHUTE B IAQBHOTO IPOM3BOACTBO pelIeHMs 3a BpPBILAHE, CAEABA Ad Ce OTOEAEXU, Ue CAeA
KaTO HEe3aKOHHOCTTAa Ha MpeOMBaBaHETO € BEAHDBXX YCTAaHOBEHA, IIOCOYEHWUTE OpraHyM TpsiOBa, IO
cuAaTa Ha 4YAeH 6, maparpad 1 oT AupekTuBaTta M 0e3 Aa Ce 3acAraT INPeABUAEHUTE B YAeH 6,
naparpadu 2-5 OT Hes U3KAIOUEHUs, AQ NIpMeMAT pelleHMe 3a BpbliaHe (BX. B TO3M CMUCDBA peLIeHNs
El Dridi, EU:C:2011:268, 1. 35 n Achughbabian, C-329/11, EU:C:2011:807, 1. 31).
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OcBeHn TOBa uaeH 6, maparpad 6 or AupexktrBa 2008/115 mO3BOAsIBA Ha ABP)KaBUTE YAEHKU Ad
NpyeMar pelleHMe 3a IpeKpaTsBaHe Ha 3aKOHHMSA NPeCTOM 3aeAHO C pelleHMe 32 BpbllaHe. BcblHOCT
OIpEAEAEHVETO Ha IOHSATUETO ,pelleHye 3a BpblljaHe“, CbABPKALIO Ce B 4YAeH 3, Touka 4 OT Tasu
AVIDEKTVBA, CBbpP3Ba O0SBsIBAaHETO HA IPeOVMBABAHETO 32 HE3AKOHHO CbC 3aABAXKEHMETO 3a BPDIIAHE.

Eto 3amjo u 0e3 pa ce 3acsAratr M3KAIOUEHMSATA, IPEABMAEHY B YAeH 6, maparpadu 2—5 oT mocoyeHara
AVIDEKTVMBA, IIPMEMAHeTO Ha pellleHMe 3a BpbIAaHe CAeABA HEM30EKHO OT pelIeHNeTo, C KOeTo ce
YCTAHOBSIBa, Ye MPEeCTOAT Ha 3alHTePECOBAHOTO AMIie € He3aKOHEH.

Taka, KaTo ce MMa MPEABMA, Ue PELIEHNVETO 32 BPBIIAHE € TSCHO CBbP3aHO IO cuAaTa Ha AupeKTuBa
2008/115 c ycTaHOBSBaHETO Ha HE3aKOHHMs XapaKTep Ha INpeOVBaBaHETO, MPaBOTO Ha AMLETO Al
ObAe M3CAYIIAHO He OM MOTAO A2 ObA€e THAKYBAHO B CMMCDA, Ye KOTaTO KOMIIETEHTHMST Hal[MIOHAA€H
opraH Bb3HaMepsiBa AQ IIpUeMe eAHOBPEMEHHO pellleHle, ¢ KOeTo IpebuBaBaHETO ce 00sBsBa 3a
HE3aKOHHO, U pellleH)e 3a BPbIIaHe, TO3/ OpraH TpsOBa HENPEMEHHO A M3CAYIIA 3a/lHTEPECOBAHOTO
AMLe TI0O HAa4MH, TI0 KOWTO A My IIO3BOAM AQ M3AOXM CBOETO BIPKAQHE KOHKPETHO IO IOCA€AHOTO
pellieHNre, CAeA KaTO AMLETO Bedye € MMAAO BB3MOXKHOCT AQ M3pasy HAAAEKHO U ePeKTUBHO
CTAQHOBMILIETO CY BBB BPb3Ka C HE3aKOHHOCTTA Ha CBOETO INpeOMBaBaHe M MOTMBU, KOUTO IO CHAATA
Ha HAlMOHAAHOTO IMpaBO Ouxa MOTAM AQ CBCTaBASIBAT OCHOBaHME 3a IIOCOYEHMsI OpraH Aa ce
BB3ABPKUM OT B3EMAHETO Ha pelleHyue 3a BPbIIaHe.

ChijeBpeMeHHO, 1[0 Ce OTHACS A0 aAMVHMCTpATVBHATa INPOLIeAYpa, KOSATO TpsiOBa Aa ObAe CA€ABaHa,
CBrAacHO CcboOpakeHue 6 or AupexktyBa 2008/115 Abp’KaBUTe YAEHKM TPSIOBA AQ CAEAAT 3a TOBA
MPEKpaTsIBAHETO HAa HE3aKOHHMS IIPeCTOM Ha TIPaKAAQHM HAa TPETUM CTPaHU Aa Ce M3BBpIIBA IO
CIIpaBeAAVBA U Tpo3pavHa mpoueAypa (pemenne Mahdi, C-146/14 PPU, EU:C:2014:1320, 1. 40).

BcaeacTBMEe Ha TOBa OT 3aABAKEHMETO IIO OTHOLIEHME HAa HE3aKOHHO IpeOuBaBallliTe Ha TSXHA
TEPUTOPUSI I'PAKAAHM HA TPETU CTPaHU AQ B3eMaT IPEABMAEHOTO B uYAeH 6, maparpad 1 oT Tasu
AVIDEKTMBA pellleH)e 32 BpbllJaHE B paMKUTe Ha CIPaBEAAMBA M MpO3payHa IpOLieAypa MPOMU3TUYA, Ye
€ HeOOXOAMMO ABP)KaBUTE YAEHKM B paMKUTE Ha IPOLieCyaAHATa aBTOHOMMS, C KOSITO pasIloAarat, oT
€AHa CTpaHa, AQ TPEABUMAST M3PMYHO B HALMOHAAHOTO CM IIPaBO 3aAbAXKEHMETO 3a HaIlyCKaHe Ha
TEPUTOPUSATA B CAyYalTe Ha HE3aKOHHO IIpeOMBaBaHe, U OT Apyra CTpPaHa, AQ CAEAAT 3a TOBa
3aMHTEPECOBAHOTO AMLE AQ ObAE BAAMAHO M3CAYLIAHO B PaMKUTe Ha IIpPOlieAypara 10 HeroBaTa MOAOa
3a nIpeOVBaBaHe MAY, €BEHTYaAHO, BbB BPb3Ka C HEMPAaBOMEPHMS XapaKTep Ha HETrOBOTO Ipe0MBaBaHe.

IIlo ce oTHacs, OT epHa CTpaHA, AO M3MCKBAaHETO Aa Ce IIPeABMAM B HALMOHAAHOTO IIPaBoO
3aABAXKEHIETO 3a HaIllyCKaHe Ha TEPUTOPMATA B CAYYaUTe Ha HE3aKOHHO IpeOMBaBaHe, CAEABA Ad ce
mocouy, ye uaeH L. 511-1, maparpad I, aannest 3° ot Ceseda mpeaBMIKAQ UBPUYHO, Y€ KOMIIETEHTHUSIT
(dbpeHcKM opraH MOXe Aa 3aAbAXU Aa HarycHe (peHCKa TepUTOPUS Yy>KAEHeL], KOITO He € IPaKAAHMH
Ha AbpkaBa uAaeHKa Ha Cblo3a, Ha Apyra Abp)kaBa, KoATO e cTpaHa no CrnopasyMeHMeTo 3a
EBpoOmenckoTro MKOHOMMYECKO MPOCTPaHCTBO MAM Ha llIBeriapckara KoHpepepaluss M KOWUTO He e
YAEH Ha CeMEMCTBOTO Ha TaKbB I'PAKAAHMH, aKO MYy € OTKAa3aHO M3AABAHETO MAM IIOAHOBSABAHETO HA
paspellieHye 3a peduBaBaHe MAM aKO M3AAAEHOTO MY paspelieHKe 3a IpebuBaBaHe € OTTErAEHO.

OcBeH TOBa, BUAHO OT IIPEINMCKaTa, KOSATO € Ha pa3noAokeHue Ha Cbpa, B yaeH L. 742-7 ot Ceseda ce
YTOYHSIBA, Ye Yy>KAEHel], Ha KOTOTO € OTKa3aHO OKOHYAaTEeAHO IPM3HABAHETO HA CTATYT Ha OexKaHel] MAU
IIPEAOCTABSIHETO Ha CyOCMAMApHA 3aKpMAa M KOWMTO He MOXKE A2 MOAYYM paspelleHle AQ OCTaHe Ha
TeputopusiTa Ha OpaHILMsI Ha APYTO OCHOBaHMeE, TPsIOBa Aa 51 HallyCHe, KaTO B MPOTMBEH CAyYail IO
OTHOLIIEH/€e Ha HeTrO Ce IpleMa MHAMBUAYAaAHA MspPKa 32 M3BEXAAHe.

CAEAOBaTeAHO 3aAPAKEHMETO 3a HAITyCKaHE€ Ha TEPUTOPUATA B CAY‘{afI Ha HE3aKOHHO HpE6I/IBaBaHe e
MNpEeABUACHO M3PUYHO B HALJMMOHAAHOTO IIPpaBo.

ECLLEU:C:2014:2336 13
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Illo ce oTHacs, OT Apyra CTpaHa, AO 3aYMTaHETO Ha IPABOTO Ha AULETO AQ ObAE M3CAYLIAHO BBB
Bpb3ka C MoAbaTa 3a IpebOuBaBaHe 1 €BEHTYaAHO, BbB BpPb3Ka C HE3aKOHHOCTTA Ha HErOBOTO
npedOuBaBaHe, B KOHTEKCTA Ha NMPUEMAHETO Ha PA3rA€KAAHUTE B FAABHOTO MPOU3BOACTBO peLIeHUs 32
BPBIAHE CA€ABA Aa C€ YCTAaHOBM, Y€ C IIbPBOTO pelleHMe 3a BpPbLJAaHE B AEAOTO IO TAABHOTO
IIPOM3BOACTBO, & MMEHHO CbC 3aroBeaTa OT 26 okToMBpu 2012 r., M3papaeHa MO-MAAKO OT ABa MeceLa
CAep yBepOMsiBaHeTO Ha r-)xa Mukarubega 3a pemrennero Ha CNDA, noTBbp)XAaBaljo pelleHVeTo Ha
OFPRA aa 11 ObAe OTKa3aHO NMPEAOCTaBSIHETO Ha CTATYT Ha OexaHell, GPEHCKUTE BAACTYU Ca OTKA3aAU
Aa mpusHasAT Ha r-xa Mukarubega mpaBo 3a mpeOuBaBaHe Ha OCHOBaHMe yOeXullje U ChIeBPeMEHHO
ca s1 3aABAXKUAU AQ HalycHe ¢peHcKaTa TepUTOpUSL.

TpsibBa pa ce KOHCTaTMpa B KOHKPETHMsI CAy4Yall, Ye ITbPBOTO peLIeHNe 32 BPbIIaHE € MOCTAaHOBEHO
CAep TPUKAIOYBAHE Ha MpOLieAypara IO pasTA€XAAHe Ha IPaBOTO Ha mpebuBaBaHe Ha
r-xa Mukarubega Ha ocHoBaHue MopapseHa MoADa 3a yOexxuie — ImpoLeAypa, B paMKUTe Ha KOSITO TS
€ MMaAa Bb3MOXKHOCT AQ U3AOXKM M3YePIIaTeAHO BCUYKM OCHOBAHMsI Ha CBOsITa MOAOa 3a ybexwuiue, u
CA€A KAaTO TS € U3YepIMAQ BCUYKM CPEACTBA 3a 3alIUTa, MPEABMAEHU OT HALMOHAAHOTO IPABO BBHB
BPb3Ka C OTXBBPASIHETO HA Tasy MOADa.

I'->xa Mukarubega Bripouem He ocropBa ¢akra, ye e M3CAyIIAHA BbB BPb3Ka C MOADaTa M 3a yOexulle,
oT epHa ctpaHa, or OFPRA, a ot Apyra ctpaHa, or CNDA — HapAeXHO U epeKTMBHO U IIPU YCAOBUS,
KOUTO ca M IO3BOAMAM Aa MBAOXKU BCHYKM OCHOBaHMS 3a cBoATa Moaba. ToBa, B KoeTo
r-ka Mukarubega ympekBa IO-KOHKPETHO KOMIIETEHTHUTE HAlMIOHAAHM OpraHyu, e, 4ye He ca s
MI3CAYLIAAM OTHOCHO IIPOMEHMTE B AMYHOTO M IOAOKEHME, HACTBIIMAM MEXAY AaTara Ha MoAbarta M
3a yOexule M AaTaTa Ha IIpYeMaHe Ha IIbPBOTO pelIeHVe 3a BpbIIAHE, T.e. B IPOABAXKEHUE Ha
nepuop, oT 33 Meceua.

CaepBa obave pa ce mocoun, ye MOAOOEH AOBOA He e peaeBaHTeH, Thil KaTo r-ka Mukarubega e 6uaa
uscayurata 3a Bropu mbT or CNDA BBB Bpb3ka ¢ MoabaTa ¥ 3a yoexuie Ha 17 1oan 2012 1., T.e. 1mect
CEeAMMLIM TIpEAV pelLIeHVETO Ha MOCAEAHATa A M ObAae IMPEAOCTaBEHO yOeXxuile ¥ MAAKO IOBede OT
TpU Mecelja NPeAU ITbPBOTO pellieHNe 3a BPblIaHe.

Taxka ve r-xa Mukarubega e Mmoraa pa M3A0XM HapA€XKHO U eeKTVBHO CTAaHOBMILETO CU BBB BPb3Ka C
HE3aKOHHOCTTa Ha CBOeTO IpeOuBaBaHe. BcAeacTBuMe HA TOBa 3aABAXKEHMETO 3a U3CAYIIBAHE
KOHKDETHO BbB BpPb3Ka C pelLIeHNeTO 3a BPbIAHE, IPEAU IIOCAEAHOTO Aa ObA€ MPUETO, OU YABAXKMAO
HEHY)KHO aAMUHUCTPATUBHATA MPOLIEAYPa, 0€3 Aa 3aCUAM TpaBHATA 3alMTA HA 3aMHTEPEeCOBaHATA.

B ToBa OTHOIIIEHME, KAKTO reHEePaAHUAT aABOKaT OTOEAsI3Ba B TOYKa 72 OT CBOETO 3aKAIOYEHUE, CAEABA
A ce IoCoYl, Ye MPaBOTO HA AULETO A2 ObAe M3CAYIIAHO He MOXKE AQ Ce M3IIOA3BA KaTO MHCTPYMEHT
32 HEOrpaHMYEHO BDb300OHOBsIBaHE HAa AAMMHMUCTpPATMBHATa IPOLIEAYpA M TOBA € C LIeA Ad Ce 3alasu
0aAaHCBT MeXAY OCHOBHOTO IIpaBO Ha 3alHTEPECOBAHOTO AMlle A2 ObAe M3CAYLIAHO IIpeAU
IIPMEMaHEeTO Ha YBPEXKAALIO IO pelleHVe U 3aAbAKEHMETO Ha ADBP)KaBUTE YAEHKM 3a Oopba ¢
He3aKOHHATa MMUTPaLys.

OT TOBa cAeABa, Ye IPU MOAOOHY OOCTOSITEACTBA ITBPBOTO pellieHVe 3a BPblljaHe, B3€TO MO0 OTHOIIEHNE
Ha r-ka Mukarubega B pe3yATaT oT mpoljeaypaTa, AOBeaa AO OTKasa Aa M Ce IPEeAOCTaBM CTATYT Ha
OexaHel] 1 Aa Ce AOKa)Ke HE3aKOHHMSIT XapaKTep Ha HEMHOTO NpebuBaBaHe, € AOTMYHO U HEOOXOAUMO
HEHO TPOAbAXKEHIE OT FA€AHA TOYKa Ha dAeH 6, maparpad 1 or AupektuBa 2008/115 u e mpueto B
CHOTBETCTBME C NIPABOTO HA AULETO AQ ObAE M3CAYILIAHO.

IIJo ce oTHacst AO IpKMeMaHEeTO Ha BTOPOTO pelleHye 3a BpblljaHe IO OTHOLIeHMe Ha r-xa Mukarubega
Ha 5 maprt 2013 r., oT mpenuckara, ¢ Kosto pasnoaara CbABT, € SICHO, Ye IpeAr NIPUEMAHeTO Ha TOBa
peuenne r-ka Mukarubega e 6uaa 3apbp>kaHa Ha ocHOBaHue uAeH 62-2 ot code de procédure pénale
3a UBMOA3BaHe Ha AAMUHUCTPATUBEH AOKYMEHT C LieA M3MaMa.
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[-xa Mukarubega e m3acaymana na 4 mapr 2013 r. ot 1530 u. Ao 16.20 u. Kakro craBa sicHO OT
IIPOTOKOAQ 32 TOBA M3CAyLIBaHe, r-ka Mukarubega e Omaa mscaymaHa KOHKpETHO BBB BpPb3Ka C
paBoTO M Ha mpebuBaBaHe BbB Opanuys. Ts e 6uaa 3anmuTaHa AQAUM IpUeMa A Ce BbpHe B CTpaHaTta
CU TIO TIPOM3XO0A U AAAU XKeAae Aa ocTaHe BbB DpaHuus.

KakTo mocouyBa reHepaAHMAT aABOKaT B Touka 90 OT CBOETO 3aKAIOYEHMe, MAaKap M3CAYIIBAHETO AQ €
IIPOTEKAO OCHOBHO IOA ¢opMara Ha BBIIPOCU M OTTOBOPY, IO BpeMe Ha Hero r-ka Mukarubega e
O1Aa MOKaHEHA AQ M3AOXKM BCUYKY PEAEBAHTHIU CIIOPEA Hesl ChbOOpasKeHUsI.

Kakro sICHO e BMAHO OT TO3M IIPOTOKOA, I->ka Mukarubega e cb3HaBaaa, ye HsIMa HMKAKBO IPABO Al
Hpe6I/IBaBa 3aKOHHO BBbB q)paHLU/IH, He3aBUCMO OT MHOFO6pOﬂHMTe IIOCTBIIKM, KOUTO € IIPEAIIpMIEAA B
TOBA OTHOLIEHME, M € OMAa 3almo3HaTa C IOCAEAMLIMTE OT HE3aKOHHOTO cu IpebuBaBaHe. [-xa
Mukarubega mocouBa, ye Tbi1 KaTo e OMAa HE3aKOHHO IIpeOMBaBallla 1 He € MOXKeAa HUTO Aa pabory,
HUTO Aa ocraHe BbB DpaHius, ce e cHabauAa ¢ ¢GaAmMB OEATMIICKM IACIIOPT, 32 A2 3aMUHe 3a
Kanapa.

B mucMeHOTO cu craHOBuIEe (PPEHCKOTO MPABUTEACTBO ITOCOYBA, Y€ IO BpeMe Ha IOAULIEIICKOTO
3apbppkaHe r-xa Mukarubega ,e Omaa pasmuraHa OT TOAMLEMICKUTE CAYXOM BBB BpbB3Ka C
MMOAOXKEHIETO M, MO-CIIEL[MAAHO BbB BpPb3Ka C MPABOTO Ha NpebOuBaBaHe“, e ,II0 TO3U IMOBOA TS €
[IOCOYMA, Ye Ce € ONNUTAAA Aa HallycHe TepuTopusaTa Ha @OpaHuus, 3a Aa 3aMMHe 3a KaHapa ¢ daamms
MacropT, ¢ KOUTO ce e cHabauAa B Bearus®, ye ,Ts1 He e MpeaCTaBUAA HUKAKBO AOKA3aTEACTBO 3a
MPUYMHUTE 32 CBOETO IPUCHCTBME Ha Tepuropusita Ha DpaHLUs, KOETO Aa MOXe Aa OIpaBAae
€BEHTYaAHO IIpaBO Ha npebuBaBaHe BbB OpaHuUMs®, U 4e ,II0-KOHKPETHO TSI HE € M3pasyAa HaMepeHue
Ad TIOAQA€ HOBa MOADOA 32 MEXAYHapOAHA 3aKpuaa“.

(DPCHCKOTO INpaBUTEACTBO AOII'bABa, Y€ B pPaMKUTE€ Ha HOAI/IL[GI;ICKOTO 3aAbpiKaHe, KOe€TOo €
MPpEeAX0OXXAAAO BTOPOTO pEIICHME 3a BpblIaHE, I'JKa Mukarubega HE € HaIllpaBMAa OIIUT Ad M3TDHKHE, Y€
HEITHOTO 0COOEHO MOAOXKEHME MOKe Ad IIO3BOAM Y3aKOHsIBAaHE Ha HEVHUS HpeCTOIZ BbB (-DpaHI_H/IFI.

Ot ToBa cAepBa, ve r->ka Mukarubega e MMasa Bb3MOKHOCT AQ ObAe M3CAYIIAHA, KATO ca OMAM B3eTu
IPEABMA U APYTM OOCTOSTEACTBA, a4 HE ,EAMHCTBEHO HE3aKOHHUMSAT IIPeCcToin” Mo CMMUChAA Ha
cpobpakeHre 6 ot Aupekrusa 2008/115.

C oraep Ha yCAOBMATA, IPM KOUTO e OMAa u3caymaHa r-ka Mukarubega u xaro ce uma npeapBup, de
rapaHLMnTe, IPEABMAEHM OT (PPEHCKOTO 3aKOHOAQTEACTBO U BBB (PppeHcKaTa CbAeOHa MpaKTHKa, ca
OvAM craseHu, caM Io cebe cu (HaKThT, Y€ M3CAYIIBAHETO € MPOABAXMAO 50 MUHYTH, HE MO3BOASIBA
A Ce HallpaBU M3BOA, Y€ TO € OMAO HEAOCTATBYHO.

Karo ce uma mpeapBup, 4Ye BTOPOTO pellleHue 3a BpbBIaHE € OMAO B3€TO CKOPO CA€pA KaTo
r-xa Mukarubega e 6uaa m3cayuraHa BbB Bpb3Ka C HE3aKOHHOCTTA Ha HEIHOTO IpeOuBaBaHe U 4Ye TS
€ MOrAa Aa M3pasy HAAAEXKHO U e(deKTMBHO CTAHOBMILETO CU IO TO3U BBIIPOC, OT M3AOXKEHUTE B
Touka 70 OT HACTOSI[OTO pelleHNe ChOOPaXeHMs e SICHO, 4Ye HALMOHAAHUTE BAACTM Ca IIPUEAU
BTOPOTO pelleHe 3a BpbliaHe B CbOTBETCTBMUE C IIPABOTO HA U3CAYIIBAHE.

3aroBa Ha I'bPBMSI BBIIPOC CAEABA AQ Ce OTTOBOPM, Y€ IpPU OOCTOSTEACTBA KaTO Te3U B TAABHOTO
MPOU3BOACTBOTO IIPAaBOTO HAa M3CAYIIBaHe BbB BCSKO INMPOM3BOACTBO, TaKa KaKTO TO Ce IIpuAara B
pamkute Ha AupektrBa 2008/115, 1 mO-KOHKPETHO Ha YA€H 6, TpsiOBa Aa Ce ThAKYBa B CMMUCBA, 4e
AOITyCKa HAlLIIOHAA€H OPraH AQ He M3CAYIIA IPaKAQHMH Ha TpeTa CTpaHa KOHKPETHO BbB BpPb3Ka C
pellleHMe 3a BpblIaHe, KOraTo, CAeA KaTO € YCTAaHOBMA HE3aKOHHMS XapakTep Ha HeroBOTO
npebyBaBaHe Ha HAlIOHAAHATa TEPUTOPMsI B PE3yATaT Ha IIPOLEAYpa, IPOBEA€HAa IpPU ITbAHOTO
3ayMTaHe Ha HETOBOTO IIPaBO AQ ObA€ M3CAYIIAH, TOV B3eMa IO OTHOLIEHME Ha Hero TaKoBa pelleHUe,
HEe3aBUCVMO A3AM TOBa pellleHVe 33 BpbIIaHe e MOCAEABAIL0 MAM He IO OTHOLIeHVe Ha OTKa3a Ha
paspelieHue 3a nmpebuBaBaHe.
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Ilo Bmopus Benpoc

BbB Bpb3Kka C BTOpPMA BBIPOC 3aNUTBAIATA IOPUCAMKLMA MCKA AQ YCTAHOBM IO CBIIECTBO AQAU
MPaBOTO Ha HE3aKOHHO IpeOMBaBall] IPAXAAHMH Ha TpeTa CTpPaHa Aa IOAAAe >Kaaba Mo pepa Ha
HAlMIOHAAHOTO IIPaBO 3a OoOpasyBaHe Ha AAMMHUCTPATVBHO INPOM3BOACTBO, KOETO VIMa CYCIIEH3MBHO
AEVICTBUE, TIpeA HALMOHAAHA IOPUCAMKLVS, TO3BOASIBA Ha HALMOHAAHUTE AAMMHUCTPATVMBHU OpPraHuU
AQ He TO M3CAYIIAT NpeAV NpPMEeMaHeTO Ha YBPEXKAAIl 32 HEro aKkT, B HACTOAILLMS CAY4all, Ha pelleHye
3a BpblIaHe.

Tosu BDBIIPOC € OTIIPAaBE€H B XUIIOTE3aTa, B KOATO IIpU 00CTOATEACTBA KATO Pa3rA€KAAHUTE B TAABHOTO
INPpOMN3BOACTBO INPAaBOTO Ha M3CAYIIBAHE HE € OMAO CITaseHo. HPGABI/IA OTTOBOpa Ha II'bpBUA BBIIPOC, HA
BTOpUA BBIIPOC HE CAEABA AA CE€ OTroBap:.

ITo cbpeOHUTE pasHOCKU

C oraep Ha OOCTOSITEeACTBOTO, Y€ 32 CTPAaHUTE IO TAABHOTO IPOU3BOACTBO HACTOSIIIOTO AEAO
MPEACTABASIBA OTKAOHEHME OT OOMYAHMSI XOA Ha MPOU3BOACTBOTO IIpeA 3aMMTBAIlaTa IOPUCAUKLVS,
MMOCAEAHATa CAeABA AQ Ce TPOM3Hece MO CbAeOHUTE pasHOCKU. Pa3xoauTe, HaIpaBeHU 3a MPEACTaBsIHE
Ha craHoBuuja Tmipep Cbaa, pasAMYHM OT Te3UM HA IIOCOYEHUTE CTPaHU, He TOAAEXAT Ha
Bb3CTAHOBSIBaHe.

[To nsaoxeunte crobpaskeHuss CbABT (IE€TU ChCTAB) pellnt:

IIpu o06cTOsATEACTBA KAaTO T€3U B FAABHOTO NMPOU3BOACTBOTO MPABOTO HA U3CAYNIBaHE BbB BCIKO
NMPOMU3BOACTBO, TaKa KaKTO TO ce mpuaara B pamkute Ha Aupexrusa 2008/115 na EBponeiickus
mapaamMeHT u Ha CwbBera or 16 AexkemBpu 2008 ropmHa OTHOCHO OOLIUTE CTAHAAPTU U
NMpPOLIEAYPU, NPHAOKUMU B ABP)KaBUTEe YAEHKU 32 BpbIlaHe Ha HE3aKOHHO IpeOuBaBaIy
IPa)KAQHU Ha TPETH CTPaHM, M NMO-KOHKPETHO Ha YAeH 6, TpsAOBa Aa ce ThAKYBa B CMMNCBA, Ye
AOINYCKAa HAIlIOHAA€H OPraH Aa He M3CAylIIa IPa)KAAQHIH HAa TpeTa CTPaHa KOHKPETHO BbB Bpb3Ka
C pellleHUe 3a BpbIaHe, KOraTro, CAeAp KaTO € YCTAaHOBUA He3aKOHHUs XapaKTep Ha HEroBOTO
npe0uBaBaHe HAa HAIIOHAAHATa TEPUTOPUS B NMPOILEAYPA, MPOBEAEHA NMPHU IIBbAHOTO 3aYMTaHe Ha
HETOBOTO NPAaBO Aa ObAe M3CAYIIAH, TOV Bb3HaMepsiBa Aa B3eMe IO OTHOIIEHNEe Ha Hero TakoBa
pellleHNe, HE3aBUCHIMO AAQAU TOBA pellieHle 3a BpPbIlAHE € MOCAEABAI0 AU He IO OTHOLIEHNE Ha
OTKa3a Ha paspelleHue 3a npeduBaBaHe.

IMoamnucu
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