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W CO0pHUK CbAEOHA MPAaKTUKA

PEIIEHVE HA CBAA (rppBU ChCTaB)

22 noemBpu 2012 ropuHa*®

»IIpelopniaaHo 3anutBaHe — OO1Ia eBporneiicka cucrema 3a yoexxuiie — Aupexrusa 2004/83/EO —
MuHMMaAHM CTaHAQPTM OTHOCHO YCAOBMSTA 3a IIPEAOCTABsSIHE Ha CTATyT Ha OeXKaHell MAM CTaTyT Ha
cybcupmapHa 3akpuaa — YaeH 4, maparpad 1, Bropo nspeuyenne — CbTPYAHMYECTBO Ha Abp)KaBara
YAEHKa C MOAUTEAS IpY INpeljeHKaTa Ha PeAeBaHTHUTE 3a MoAbaTa My pAokazateacTBa — OOxBar —

3aKOHOCHOOPA3HOCT Ha HALIMOHAAHOTO MPOM3BOACTBO, CAEABAHO TP pasrAeXpaHe Ha MoAbOa 3a
cyOCuAMapHa 3aKpUAA CAeA OTXBBPAsSIHE HA MOADA 3a MPEAOCTaBsiHE HAa CTATyTa Ha OeXxaHel, —
3aunTaHe Ha OCHOBHUTe NpaBa — [IpaBo Ha u3cayuiBaHe"

ITo peao C-277/11

C NpeAMET IPEIAVIIMAAHO 3alUTBaHe, OTIpaBeHO Ha ocHoBaHMe uyaeH 267 AD®EC ot High Court

(Mpaanpmss) ¢ akt ot 1 ronm 2011 r., mocrpmua B Cbpa Ha 6 tonm 2011 r., B pamMKkute Ha

MPOU3BOACTBO TIO AEAO

M.

cpenty

Minister for Justice, Equality and Law Reform,

paanpus,

Attorney General,

CBABT (rppBU CbCTaB),

cberosn ce otT: I-H A. Tizzano, mpepcepaTea Ha cbeTaB, I-H A. Borg Barthet, r-u M. Ile$i¢, r-H J.-].
Kasel (aoxaapuuk) u r-xa M. Berger, cbauy,

reHepaAeH apBoKat: I-H Y. Bot,
cekpetap: r-xa K. Sztranc-Stawiczek, apmmuuucrparop,

IPEABUA UBAOXKEHOTO B MucMeHaTa (asa Ha MPOU3BOACTBOTO U B CbAEOHOTO 3acepaHue OoT 28 mapT
2012 r.,

KaToO MMa IIPpEeABUA CTaAaHOBMIIATA, IIPEACTABEHU:

— 3ar-H M, or r-H P. O’Shea u r-u I. Whelan, BL, ympanomouienn or r-H B. Burns, solicitor,

* E3UK Ha IPOM3BOACTBOTO: QHT AUVICKN.
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— 3a lpaanpaus, ot r-u D. O’Hagan, B KauecTBOTO Ha mpepcTaBuTeA, nopnomarad ot r-H D. Conlan
Smyth, barrister,

— 3a YeUIKOTO MPaBUTEACTBO, oT I-H M. Smolek u r-u J. VI4cil, B kauecTBOTO Ha MpeACTaBUTEAH,

— 3a TepMaHCKOTO MpaBUTEACTBO, OT r-H N. Graf Vitzthum, B xauecTBOTO Ha MpeACTaBUTEA,

— 3a YHTrapCKOTO IPaBUTEACTBO, OT I'-H Z. Fehér Miklés, kakto u ot r->xa K. Szijjarté u r-xa Z. Téth,
B Ka4eCTBOTO HA IPEACTABUTEAMN,

— 32 HMAEPAQHACKOTO IpaBUTEACTBO, oT r-xa C. Wissels n r-xa M. Noort, B KauecTBOTO Ha
MPEACTAaBUTEAM,

— 3a IIOACKOTO IIPaBUTEACTBO, OT I-H M. Szpunar, B Ka4eCTBOTO Ha NPEACTABUTEA,
— 3a IIBEACKOTO MpaBUTEACTBO, OT r-Xa K. Petkovska, B kauecTBOTO Ha mpeacTaBuUTeA,

— 3a EBpomnerickata komucusi, ot r-xa M. Condou-Durande u r-u M. Wilderspin, B KauecTBOTO Ha
MpeACTaBUTEAH,

CAeA KaTO M3CAYIIA 3aKAIOYEHMETO Ha IeHEePaAHUs aABOKAT, IIPEACTABEHO B CbAEOHOTO 3acepaHue OT
26 anpua 2012 r.,

IIOCTAHOBM HACTOALIOTO

Pemenue

[TpeloAMLIMAAHOTO 3alMTBaHE Ce OTHACS AO TDBAKYBaHeTO Ha uAeH 4, maparpad 1 or Awupexrtusa
2004/83/EO nHa CopBera or 29 ampua 2004 roApMHa OTHOCHO MUHMMAAHUTE CTaHAApPTM 32
[PU3HABAHETO M TMPABHOTO TIIOAOXKEHME Ha TPKAAHUTE HA TPETUM CTPaHU UAM AuLaTa 0Oes
IPOKAQHCTBO KaTO OEXaHLM MAM KaTO AULIA, KOUTO IO APYTM MPUYMHU C€ HYXXAQST OT MEXAYHapOAHA
3aKPUAQ, KAKTO ¥ OTHOCHO ChABP)KAHMETO Ha mpepocTaBeHaTa 3akpuaa (OB L 304, crp. 12; CrieymaAHo
nspaHue Ha ObArapcku esuk, 2007 1., raaBa 19, Tom 7, ctp. 52).

3anmMTBaHETO € OTIPAaBEHO B PaMKUTe Ha CIop MeXAy I-H M. u Minister for Justice, Equality and Law
Reform [MMHMCTBPBT Ha IPaBOCHAMETO, PAaBHOIIPABMETO U IpaBHaTa pedopma] (HapuyaH Mo-HATATBK
»MUHUCTBPDBT), Vipaanausa u Attorney General [raaBHMAT IPOKYpOp] OTHOCHO 3aKOHOCBHOOPA3HOCTTA

Ha IMPOU3BOACTBOTO, CACABAHO IIpU PA3rA€KAAQHETO Ha MoADa 3a CY6CI/IAI/IapHa 3aKpHAa, II0AaA€HA OT
r-0 M. CA€A OTXBDBPAAHE Ha MoAbaTa MYy 3a IIpEAOCTaBAHE Ha CTaTyTa Ha 6e>1<a1—[eu.

IIpaBHa ypeaba
Ilpaso na Cwro3a

Xapra Ha oCHOBHUTe IpaBa Ha EBporeiickus cbio3

Yaen 41, maparpadpu 1 m 2 or Xapra Ha OCHOBHUTe IpaBa Ha EBpomerickus cblo3 (HapuyaHa
IO-HATaTbBK ,Xaprara“), o3araaBeH ,IIpaBo Ha A0Opa aAMUHMCTpaLUs“, TAACHK:

»1. Bcexu mMa mpaBo 3acsArauure ro BBIPOCU Ad OBAAT PasTA€KAAHU OT MHCTUTYLIMUTE, OPIaHMUTE,
cAyxOuTe 1 areHuuTe Ha Cblo3a 0€3NPUCTPACTHO, CIIPABEAAVBO U B Pa3yMeH CPOK.
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2. ToBa IIpaBO BKAIOYBA IIO-CIIEJMAAHO:

a) TIpaBOTO Ha BCSIKO Aulle Aa ObAE MBCAYIIBAHO IIPEAM Cpely Hero Aa Obae IpeAllpuera
VIHAVIBYAYaAHa MSIPKA, KOSITO OM MIMaAa HEOAQroNpUSATHU ITIOCAEAMLIM 32 HETO;

0) IpaBOTO Ha AOCTBII Ha BCSIKO AMIlE AO AOKYMEHTHTE, KOUTO Ce OTHACSAT AO HEro, KaTo Ce 3auuTar
AETUTVMHUTE MHTEPECH, CBbP3aHI C IIOBEPUTEAHOCTTA U MPOQeCcHoHaAHATA U CAY)KeOHa TallHa;

B) 3aADAKEHNETO HA aAMMHUCTPpALMATA AA MOTUBMpPA CBOUTE peIIIeHI/IH“.

Yaen 47, Bropa aauHes: oT XapTaTa ce OTHAacs AO IPaBOTO Ha BCAKO AMLE AQ TPeAsSBU epeKTUBHA
Kaaba IpeA He3aBUCKMM U 0e3NPUCTPACTEH CbA, IIPEABAPUTEAHO Ch3AAAEH CbC 3aKOH. B TO3u uAeH ce
YTOYHSIBA, Ye BCEKM VMa Bb3MOKHOCTTA Aa ObAe CbBETBaH, 3allTaBaH M IpeAcTaBAsiBaH. CbraacHo
yaeH 48, maparpa¢ 2 or XapraTa Ha BCEKM OOBUHSIEM Ce rapaHTMpa 3auyMTaHe Ha IPAaBOTO Ha 3alljMTa.

B npuaoxkenne Ha yaeH 51, maparpad 1 or Xaprara pasmopeabuTe Ha CbhIaTa Ce OTHACAT AO
ABP>KaBUTE YAEHKM, KOTATO Te IpuAarar npaporo Ha Cpio3a.

O0a eBporeiicka crucremMa 3a yoexxuiie

Espormeiickusar cpBer B CrpacOypr ot 8 1 9 pekemBpu 1989 r. mocraBs 3a lieA XapMOHU3MPAHETO Ha
MOAVTYUKVUTE Ha ABP)KaBUTE YAEHKM B 00AACTTa Ha YOEKMUILETO.

Espomnerickusar cpBer B Tammepe or 15 m 16 oxktomBpu 1999 1. mpepBmKpa IIO-CIIELIMAAHO
YCTAQHOBSIBAHETO Ha O0Ija eBpoIelicKa CucTeMa 3a YOeXullle, OCHOBaHa Ha ITbAHOTO U LSIAOCTHO
npuaaraHe Ha KoHBeH1usATa 3a craTyra Ha OexaHuuTe, mopmucaHa B JKeneBa Ha 28 1oam 1951 r.
(Recueil des traités des Nations unies, Tom 189, crp. 150, Ne 2545 (1954) u BAsi3Aa B cuAa Ha 22 anpua
1954 r. (HapnyaHa mo-HaTaTBK , KeHeBckaTa KoHBeHLus“). KoHBeHLMsITa € pomrbAHeHA ¢ [IpoToKoaa 3a
craryTa Ha GexaHuuTe, ckaodeH B Hio Vopk Ha 31 sHyapu 1967 T. 1 BASI3bA B CMAA Ha 4 OKTOMBpU
1967 r. (HapuyaH mo-HaTaTbHK ,I[poTOKOABT OT 1967 1.%).

Bcuuky AbpkaBu udAeHKM ca cTpaHu o JKeHeBckaTa KoHBeHLusa u no IIpoTokoaa ot 1967 r.
EBporneiickuar cbio3 He e cTpaHa no JKeHeBckara KOHBeHLMs, HUTO no Ilporokoaa ot 1967 r., HO
yreH 78, maparpad 1 ADEC um uaen 18 or Xaprara NHpeABMKAAT, 4Ye IPaBOTO Ha yOexulie ce
rapaHTupa IIO-CIIeLMAaAHO TIpM CIla3dBaHe Ha IIpaBMAATa Ha TasyM KOHBeHUUs M Ha IlpoTokoaa ot
1976 r.

AoroBopbpT OoT AMcCTepaaM, CKAIOUeH Ha 2 OoKToMBpu 1997 1., BpBeskpa B Aorosopa 3a EO uaen 63,
KoNTO ompaBomolaBa CbBeTa, cAep KOHCYATalus ¢ EBpomerickus mapAaMeHT, Aa IpueMe MepKuTe,
npenopbuaHu o1 EBpomnerickus cbBeT B Tamrmepe.

lIMeHHO Ha TOBa IpaBHO OCHOBaHue e npuera Aupextusa 2004/83, kakto u Aupextusa 2005/85/EO
Ha CpBera or 1 AekemBpu 2005 ropuMHa OTHOCHO MUHMMAAHM HOPMM OTHOCHO IIpOlieAypaTa 3a
IIPEAOCTaBsIHE MAM OTHEMaHe Ha CTaryT Ha Oexaney B pAbpxaBure yaeHku (OB L 326, crp. 13;
CrietjuaAHO u3paHKe Ha ObArapcku esuk, 2007 r., raaBa 19, Tom 7, cTp. 242).

Caep BAM3aHETO B cuAa Ha AoroBopa oT AucaboOH BBBEXKAAHETO Ha O0Ia eBpOIeiicKa CUcTeMa 3a
yoexulie e npeABraeHo B uaeH 78 ADEC.

B cpobpaxenre 1 ot AwmpextuBu 2004/83 u 2005/85 ce mopuepraBa, uye obljaTa MOAUTMKA 3a

yOexuiile, BKAIOYBAILjA 00Ija eBpoIleiicka CUCTeMa 3a yOexxuile, e CbCTaBHA 4yacT oT LeAta Ha Cpio3a
32 IOCTENeHHO M3TPaKAaHe Ha IMPOCTPAHCTBO Ha CBOOOAQ, CUTYPHOCT U IIPaBOCBAME, OTBOPEHO 3a

ECLLEU:C:2012:744 3



13

14

15

PEINEHME OT 22.11.2012 r. — AEAO C-277/11
M.

OHe3U, KOWUTO, NMPUHYAEHUM OT OOCTOSTEACTBATa, TBPCAT IO 3aKOHOYCTAHOBEHUS ITBT 3aKpUAA OT
EBpomneiickara obuHoct. OcBeH ToBa B ChbOOpaKeHNe 2 OT Te3M aKTOBe Ce CIIOMEHABaT 3aKAIOUEHMATA
Ha EBpomnerickus cbBer B Tammepe.

B cpoOpakenue 10 ot Aupexrusa 2004/83 u B crobpaxenne 8 ot Aupextusa 2005/85 ce mocousa, ye
Te3U AVIPEKTMBM 3aUMTAT OCHOBHUTE IIPaBa, KaKTO M IPUHLVITATE, IIPU3HATY MTO-KOHKPETHO B Xaprara.

AvpextuBa 2004/83

CpraacHo yaeH 1 or AwupexrtuBa 2004/83 T4 MMa 3a HpeAMeT YCTAaHOBSIBAHETO HAa MMHMMAAHU
CTaHAQPTM OTHOCHO, OT €AHA CTPaHa, YCAOBMSATA, HA KOUTO TpsiOBA AQ OTTOBApsAT IPAKAAHUTE Ha
TpPeTU CTPaHM MAM AuLATa 0e3 IPaXAAHCTBO, 32 AQ MOTAT Aa Ce IIOA3BAaT OT MEXAYHapOAHA 3aKPUAQ,
U OT Apyra CTpaHa, OTHOCHO CbABP)KAaHMETO Ha IIPeAOCTaBeHaTa 3aKpuAa.

CbraacHo 4YAeH 2 OoT cbllaTa AMPEKTMBA 3a LIEANTE Ha CbhllaTa:

a) ,MEXKAYHapOAHa 3aKpuAa“ e CTaTyTpT Ha OeXaHel M CTAaTyThT Ha CyOCMAMApHA 3aKpMAQ, TakKa
KaKTO T€ Ca OMpPeAEAeHU B OYKBU T) U €);

B) ,0exaHell“ e BCEKVM IPaKAQHVMH Ha TpeTa CTpaHa, KOMTO IOPaAyl OCHOBATEAHUTE CY ONACEHMS OT
IIpeCAeABaHe IO MPUYMHA HAa CBOSITA Paca, BEPOM3IIOBEAAHME, HALIMOHAAHOCT, TIOAUTUYECKUTE CU
BB3IAEAM VAU IPUMHAAAEKHOCTTA CU KBM OIIPEA€A€HA COLMaAHa Ipyma Ce HaMupa WU3BBH
CTpaHaTa, YMITO IPAKAAHMH € TON, M KOMTO He MOXXe MAM TOPaAM Te3) OIaceHMsl He KeAae Ad
ce oObpHe 3a 3aKpuAa KbM Tas3u CTpaHa |[...J;

r) ,CTaTyT Ha OeXaHell" e IPM3HABAHETO OT Abp)KaBa YAEHKAa HAa KAauyeCTBOTO Ha OeXxaHel] Ha
TPOXAQHMH Ha TpeTa CTpaHa MAM Ha AMlie 6e3 IPaKAAHCTBO;

A)  ,AMlle, KOETO MOXe Aa ThPCU CyOCHMAMapHa 3aKpuaa“ e BCEKM I'DOKAAQHMH Ha TpeTa CTpaHa MAU
BCSIKO AMlie 0e3 IpaXAQHCTBO, KOETO He OTrOBapsi Ha YCAOBMSTA 3a OeXXaHel, HO 32 KOETO MMa
CepUO3HU U MOTBBPAEHM OCHOBaHUSI AQ Ce CMSTA, Ye aKo ObAe M3IPATeHO OOpaTHO B CTpaHATa
CU Ha TMPOU3XOA, AU B CAyYall Ha Aulle 0e3 IPaKAQHCTBO — B CTpaHaTa Ha OOUYAMHOTO CU
npebuBaBaHe, OU OMAO M3AOKEHO Ha peaAHa OMACHOCT OT TEXKU IOCEraTeACTBA, TaKa KaKTO Te
ca ompepeAeHM B yAeH 15, [...] MAM KaTo ce B3ema MOA BHMMaHME ONACHOCTTA, TOBA AMLE He
MOXKe VAV He J)KeAae AQ TIOAYYM 3aKPMAATa HAa Tasu CTPaHa;

e) ,CTaTyT Ha CyOCMAMapHa 3aKpyuAa“ e IPU3HABAaHETO OT AbpKaBa YAEHKa Ha IPXAAHMH Ha TpeTa
CTpaHa VAU Ha AMLie 0e3 IPKAAHCTBO 32 AMLie, KOETO MOXe AQ MOAYYM CyOCMAMApHA 3aKPUAQ;

X) ,MO0ADa 32 MEKAYHAPOAHA 3aKPUAQ“ € MCKAHETO 3a 3aKPUAQ, NIPEACTABEHO IPEA AbP’KaBa YAEHKA
OT I'PRKAAQHMH Ha TpeTa CTpaHa MAM OT Auile 0e3 IPaKAAHCTBO, KOETO MOXe Aa Obae pasdbupaHo
KaTO MCKaHe, HACOYEHO KbM IMOAYYaBAHE HA CTATYT Ha OEXKaHEel MAM HA CTaTyT Ha CyOCUAMApHA
3aKpuAa |...]
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16 YaeH 4 or AupexruBa 2004/83, osaraaBeH ,OueHsiBaHe Ha (akTuTe U 0OCTOsTEACTBaTa“, KOMTO Ce
cpAPpKa B raaBa lI, osaraaBena ,OleHsBaHe Ha MOAONMTe 3a MEXAYHapOAHA 3aKpuaa“, raacu
CAEAHOTO:

»1. ABp)KaBUTE YAEHKM MOTaT AQ IIPELIEHST, 4Ye € 3aAbAXKEHME Ha MOAUTEAS AQ IPEACTAaBU BbB
Bb3MOXXHO Hail-KpaThK CPOK BCUYKM HEOOXOAMMU €AeMEeHTM B IOAKperna Ha CBosiTa MoAba 3a
MEXAYHapOAHA 3aKpyAa. Abp)kaBaTa YAEHKA CA€ABAa A2 OLIEHM, B CBTPYAHMYECTBO C MOAUTEAS,
eAeMeHTUTe, CBbP3aHu C MOADaTa.

2. EaemeHTUTE, MOCOYeHU B maparpad 1, ce cbCTOAT OT MHQPOPMALMNUTE HA MOAUTEAS M OT BCUYKU
AOKYMEHTM, C KOMUTO pasloAara MOAUTEAST 3a CBOSITa Bb3pacT, MMHAAO, BKAIOYUTEAHO M Ha
CBbP3aHUTE C HETO DOAHMHM, 32 CBOATA CAaMOAMYHOCT, 32 CBOETO MAM CBOMTE TI'Da’KAAHCTBO/a, 3a
CTpaHaTa MAM CTPAaHUTE, KAaKTO U 32 MSCTOTO MAM MeCTaTa Ha MpPEAMIIHO NpebyBaBaHe, IIPEAXOAHNUTE
My MOAOM 3a ybexuiie, 3a CBOS MaplIPyT Ha ITbTyBaHe, AOKYMEHTM 3a CAMOAMYHOCT U 3a ITbTYBaHe,
KaKTO ¥ MPUYMHUTE 32 MOADATa 32 MEXAYHAPOAHA 3aKpUAA.

3. OueHsiBaHeTOo Ha MoADaTa 3a MEXAYHAapOAHa 3aKpyAa CAeABa Aa ObAe M3BBPLUIEHO HA AMYHO
OCHOBaHME, KAaTO Ce€ B3eMaT ITOA BHUMAHUE CACAHUTE eA€MEHTU:

a) BCMYKN OTHOCHMMU Cl)aKTI/I, CBbp3aHN CbC CTpaHaTa Ha IIPpOM3XOA B MOMEHTa Ha B3€MaHETO Ha
peurenne 1o MOA6aTa, BKAIOUUTEAHO M 3aKOHUTE U IIOA3aKOHOBUTE aKTOBE€ Ha CTpaHaTa Ha
IMPpOU3X0A, KAKTO M HAYMHDBT Ha TAXHOTO IIPpMAATAHE;

0) orHocuMM MHOPMALMK U AOKYMEHTHU, IPEACTABEHM OT MOAUTEAS, BKAIOUATEAHO U MH}OpMaLmy,
MO3BOASIBALIIM AQ CE€ OIPEAEAU AAAU MOAUTEASIT € OUA MAUM OM MOrbA Aa Obpae O0EKT Ha
IIPeCA€ABAHE VAU Ha TEXXKU IOCEraTeACTBa;

B) AVYHMAT CTATYT U AVNYHOTO ITIOAOKEHNE Ha MOAUTEASL, BKAIOUUTEAHO M TaKKMBa d)aKTOpI/I KaTo
HEroBOTO MUMHAAO, HETOBMAT IIOA M HEroBaTa BbB3pacCT, 3a Ad MOXE Aa C€ OIPEACAU AAAUN
AKTOBETE, Ha KOUTO MOAUTEAAT € OUA UAU pHUCKYBa Aa 6’bAe MN3AOXEH, 011Xxa MOT'AU Ad 6'bAaT
CUTaHN 3a IIpE€CACABAaHE VAN 3a TEXKO IIOCEraTeACTBO, KaToO C€ MMa IIpEeABUA AMYHOTO
ITIOAOXKE€HNME HAa MOAUTEA;

r) GakTbT AaAUM CA€A HANYyCKaHETO Ha CTPaHATa CU HAa IIPOM3XOA MOAUTEASIT € YIPXKHIBAA MAU He
AEHOCTH, 4MATO E€AVHCTBEHA 1[€eA VIAM OCHOBHA lleA € 01MAa Aa Ce Ch3AAAAT HEOOXOAVIMUTE
YCAOBUS, 32 AQ Ce NPEASBM MOADA 32 MeXAYHAapOAHA 3aKpMAQ, C LieA AQ Ce ONPEAEAUM AAAU Te3U
AEMHOCTU OMXa TO M3AOKMAU Ha TPECAEABAHE VAU Ha TEXKKO IOCEraTeACTBO, aKO TOM Ou ce
3aBBpPHAA B Ta3U CTPaHa;

A) AQAM e pasyMHO A2 Ce CM:ATa, Ye MOAUTEASAT OM MOI'bA AQ Ce IIOA3BAa CbC 3aKpMAA HA Apyra
CTpaHa, YMeTO IPa’KAAHCTBO TOJ OM MOI'bA AQ MCKa.

4, CDaKT’bT, ye MOAUTEA Beue e OMA IMpeCACABAH VAN Be€de€ € IIOHECDA TEXKU ITIOCEraTeACTBa, AU € (77
00eKT Ha AVIPEKTHU 3allAaxXu 3a HOAO6HO IIpECACABAHE VAU HOAOGHI/I MMoCeraTeACTBa € Cepuo3€H
MNpM3HaK 3a OCHOBAaTE€AHM OIIaCE€HUS Ha MOAUTEASL OT IIPpECAE€ABAHE MAUM OT PEAAE€H PUCK Aa IIOHECe
TEXXKUM TIIOCETraTE€ACTBa, OCBE€H aKO CbhIIECTBYBAaT OIIPEACAC€HM OCHOBaHMA Aa Ce€ CM:ATa, Y€ TOoBa
InpeCcA€ABaHE VAN TE€3U TEXXKU ITOCETATEACTBA HE 61xa ce IOBTOPUAMN.

5. Koraro ADPIKAaBUTE YACHKU IIpMAaraT IpUHLIUIIA, CbIAACHO KOWTO MOAUTEAST TpH6Ba Ad 000CHOBe
CBOATA MOA6a, U KOraToO OIIpEACAC€HUM aCIIEKTM Ha HEroBUTE A€KAapallii He C€ IIOAKPENAT OT
AOKYMEHTHN MAUN APYIM AOKa3aTE€ACTBa, TE€3M QaCIIEKTM HE€ M3UCKBAT IIOTBBP)KAEHME, KOrato ca
UBITPAHEHUN CAEAHUTE YCAOBMAAL

a) MOAUTEAAT PEAAHO € ITIOAOXKMA YCUAMA Aad 000CHOBe CBOsITA MOA6a;
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6) BCUYKN OTHOCUMMMU €AE€MEHTH, C KOUTO MOAUTEAAT pa3lioAara, ca OuAU MpeACTaBEHN U € 61AO
AQAEHO 3aAOBOAUTEAHO 00sICHEHME 34 AUIICATA HA OCTAHAAUTE AOKAa3aTEACTBEH €A€MEHTU;

B) AeKAapaluuTe Ha MOAUTEAS Ca NpeLleHEHU 3a CBbP3aHy U AOCTOBEPHU M Te He IMPOTMBOpEYAT Ha
VI3BECTHUTE VI OTHOCUMY KbM HErOBMsI CAy4ail OOIM ¥ KOHKPeTHU MHpOpMaLy;

F) MOAUTEAAT € IIPEACTABUA MoAbaTa cu 3a MEXAYHAapOAHaA 3aKpuAa BbB Bb3MOXXHO Hail-paHHI/IH
MOMEHT, OCBEH aKO MOAUTEAAT MOXE Aa IIOCOYM OIIPpEACACHU IIpUYMHM 3a TOBa, Y€ HE IO €
HaIIpaBUA, N

A) oOIjaTa AOCTOBEPHOCT Ha TBBPAEHMSITA HA MOAUTEAS] € MOTAa Aa ObAe ycTaHOBeHA™.

AwupexTtusa 2005/85

AvpextuBa 2005/85 ycTaHOBsIBA MMHMMAAHM HOPMM OTHOCHO IIpOLieAYpaTa 3a NPEAOCTaBsIHE UAU
OTHeMaHe Ha cCTaTyra Ha OexaHeny. OcCBeH TOBa TS YTOYHsBAa IIpaBaTa Ha AUIATA, KOUTO TBPCAT
yoexuiie.

CpraacHo 4aeH 3, maparpad 1 mocoyeHara AMpeKTUBA Ce TpUAAra 3a BCsIKAa MOAOA 3a yOexuie, KOsTO
e NMOAAAEHA Ha TePUTOPMSATA HA ABP)KaBUTe YAEHKIL.

Yaen 3, maparpad 3 raacu:

»/\'PP>)KaBUTe YAEHKM IIPMAATaT HACTOSIATA AMPEKTMBA 3a LieAMs IepuOA Ha IPOLeAypaTa, KOraTro
M3MOA3BAT VAU BBBEXKAAT IPOLIEAYPA, B PaMKUTe Ha KOSTO MOAOUTe 3a yOeXulle ce pasTA€XKAAT B
KayeCcTBOTO MM Ha MOAOM, ocHoBaBamju ce Ha JKeHeBckaTa KOHBEHLMS M B KadyecTBaTa MM Ha MOAOU
OT APYT BMA 32 MEXKAYHapOAHA 3alUTa, MPEAOCTaBsHA IPU YCAOBMTA Ha 4YAeH 15 or AupexkruBa
2004/83 [...]“

FaaBa II or AwmpekruBa 2005/85, osaraaBeHa ,OCHOBHM TPUHLMIIM WM TapaHUMU®, OIpPEAEAs
MUHUMMAaAHUTE HOPMM OTHOCHO IIPOM3BOACTBATa, KOUTO TpsiOBa Aa Ce CAeABaT, U TapaHLUUTE,
IIPeAOCTaBEHM Ha KaHAMAQTUTe 32 ybexxuie. B Tasu raaBa ce CbABp)KaT YA€HOBe 6—22.

YAeH 8 ompepeAst CliellMaAHUTe M3UCKBaHMS 3a pasrAeXAaHe Ha MOAOUTe.

YaeH 9 ompeaeast UBUCKBAHMATA KbM PeLIEHNSITa HA KOMIIETEHTHUS AQ Ce TIPOM3Hece 10 MOAOuTe 3a
yOexxuliiie opraH.

Yaen 10 n3bposiBa rapaHLMUTe, IPEAOCTABEHN HA KAHAMAATUTE 32 yOexule.

YaeH 12 mpeaBIDKAQ IPAaBOTO Ha KAaHAMAATA 3a YOeXMIle Ha AMYHO MHTEPBIO NpPEAU NPUEMaHETO Ha
pellleHreTo, a YAeH 13 yTO4YHsBa M3MCKBAaHUATA KbM AMYHOTO MHTEPBIO.

[To cuaara Ha yAeH 14 3a BCSIKO AMYHO MHTEPBIO TPsIOBa Aa Ce ChCTaBU MUCMEH AOKAAA, AO KOMTO
KaHAMAQTDBT 32 yOexuire TpsiOBa Aa MMa CBOEBPEeMEHEH AOCTBIL

I'raBa III or AwupextuBa 2005/85 ompeaeAst TIpaBUAaTa OTHOCHO ITbPBOMHCTAQHLIMOHHUTE
MIPOM3BOACTBA.

FraaBa V oT cbliaTa AMpeKTMBA, oO3araaBeHa ,[IpousBoACTBa 1O oO)XaABaHe®, ce CbCTOM OT
€AHU-EAVHCTBEH YA€H, 2 MMEHHO 4AeH 39, kpAaeTo B maparpad 1 e mpeABMAEHO, Ye KaHAMAATUTE 32
yOexuine pasrnoAaraT ¢ MpaBo Ha epeKTMBHA 3alUTA IPeA CbA CpPeLly pelleHMsITa OTHOCHO MoAbaTa
UM 3a yOexulle.
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Hayuonarna npasua ypedoa

B VipaaHaus 3a 1ieAuTe Ha IOAy4YaBaHE Ha MEXAYHApOAHA 3aKpMAa TpsiOBa Aa ce pasrpaHMyaBaT ABa
BMAA MOAOM, a UMEHHO:

— Ha ITbPBO MsCTO, MOADa 3a yOexulle, ¥ B CAyYall Ha OTPULIATEAHO pelleHye MO Tasy MOAOa,
— Ha BTOpPO MJCTO, MOADA 3a CyOCHMAMApHA 3aKpuAa.

B mocoyeHaTa Abp)KaBa YA€HKa BCSIKA OT Te3U ABE MOAOM e IpeAMeT Ha creunduyHa mpoleaypa, KaTo
MIPOLIEAYPUTE Ce IIPOBEXKAAT €AHA CAeA ApyTa.

OT aKra 3a IPEAMLMAAHO 3alMTBAaHe CAEABA, Y€ HALMOHAAHUTE pa3lopeAdM, KOUTO YpeKAaT
pasrAEKAQHETO M IPOM3HACSHETO IO MOAOMTe 3a yOexuile, ce CbABP)XaT OCHOBHO B 3aKOHa 3a
oexanuure or 1996 r. (Refugee Act 1996), B pepakuusara My B cuAa KbM AaTara Ha akTuTe IO
IAQBHOTO MPOM3BOACTBO (HapM4aH IO-HATATBK ,3aKOHBT OT 1996 r.%).

H_[O Ce OTHacA AO MoAbOUTE 32 Y6e)KI/III.[e, NMpOU3BOACTBOTO IIPOTUYA B HAKOAKO €TaIla, a MMEHHO:

— 3auHTepecoBaHOTO Auue mopaBa moaba Ao Office of the Refugee Applications Commissionner
[Cayx0a Ha KoMucapsi o MOAOUTe Ha OexaHuy]| (HapuyaHa nmo-HaraTek ,ORACY),

— MOAUTEASIT € AABKEH AQ OTTOBOPU Ha BBIIPOCHIUK,
— cayxuteAa Ha ORAC npoBexpa AMYHO MHTEPBIO C MOAUTEAS],

— ORAC wu3roTBsi AOKAaA AO MUHUCTBPA C TPENOpPbKa AOKOAKO Ha MOAUTEAS] CAeABa Aa ce
IIPEAOCTaBM CTAaTYThT Ha OeXxaHel,

— IIpuU OTPULIATEAHA IPENOpPbKa B AOKAAAA TOM MOXe Aa ce obkaaBa mpep Refugee Appeals Tribunal
[Cpa 3a pasraexxpaHe Ha )KaAbOu Ha OeKaHILM|, KOWTO MO MPUHLIMII 3aCeAQBa B EAHOAUYEH CbCTaB U
[IOCTAHOBSIBA pellleHye, C KOeTO IIOTBbPXKAABA AU OTXBbPAs npenopbkata Ha ORAC,

— MUHUCTDBPDT IIpUe€Ma CACAHOTO pelIeHME:

— xoraro npenopbkata HAa ORAC nau peuennero Ha Refugee Appeals Tribunal e moaoxxureaHo,
TOI € AABXXEH A NPEAOCTaBM CTaTyTa Ha OekaHell,

— KOraTo IIpE€AAOKEHNETO € OTpULIATEAHO, TO MOXe Aa ce C’bO6pa3M C HEero, HO BCe IIaK
NnpuTeXaBa AMCKpELVIOHHNM ITPpaBOMOIINMA Ad IMPEAOCTaBU ITIOCOYEHM CTATYT,

— aKO MMHUCTBPBT OTXBBPAM MoOADaTa 3a yOexwuile, CbOOLIEHNETO, C KOETO MOAUTEAST Ce
YBEAOMSIBA 32 MPEACTOSIIIOTO €KCITyACHPaHe, TPsiOBa Aa CbABP)KA U YBEAOMAEHME, Y€ MOCAEAHUST
MIMa TPaBO A2 TOMCKa CyOCHMAMApHA 3aKpyaa B 15-AHEBEH CpPOK.

PerreHneTo, ¢ KOETO Ce OTKa3Ba MPEAOCTABSIHETO HAa CTATyTa Ha OeXXaHel, MOAAEXM Ha OOXKaABaHE 110
CcbAebeH pea.

IIJo ce oTHacsL AO MPOM3BOACTBOTO, KOETO YPeXXAA MOAOUTE 3a CyOCHMAMApHA 3aKPUAQ, TO CE€ ChbABPIKA B
Hapepbara 3a ycaoBusiTa 3a IOAy4YaBaHe Ha 3aKpyuAa B paMKure Ha EBpomeiickure OOIHOCTM OT
2006 r. [European Communities (Eligibility for Protection) Regulations 2006], mpuera or MuUHMUCTBpa
Ha 9 oxtomBpu 2006 r., KOSITO MMa 32 NIPEAMET IO-CIELMAAHO TPAHCIIOHUPAHETO Ha AupeKTuBa
2004/83 (napuyaHa mo-HaTaTbpk ,,Hapeabara ot 2006 r).
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3aMHTEPeCcOBaHOTO AMlie TIOAABA MOADA 3a cyOCHMAMapHa 3aKpuAa upe3 GpOpMyAsIp, KOMTO € MPUAOXKEH
kbM Hapeabara ot 2006 r.

ITocouenaTa HapeA6a He€ CbADP)KA HUTO €AHA pasnopeA6a, KOATO IIPEABIDKAQ, Y€ AULIETO, KOETO ThpCU
TaKaBa CY6CI/IAI/IapHa 3aKpMAQ, Ce M3CAyHIBa IIPU Pa3rA€>XKAaHETO Ha MoAOarTa.

Hapeabata ot 2006 r. He CbABP)KAa UM IpPOLIECYaAHM pasnopeadM, KOUTO MOraT Aa Ce cyeTaT 3a
M3I'bAHEHVE Ha M3MCKBAaHETO Ha YAeH 4, maparpad 1, Bropo uspedyerue ot Aupekrtua 2004/83.

MMHUCTBPBT ce NpousHacs Io MoAbara 3a CyOCMAMAapHa 3aKpyAa C MOTUBMPAHO pelleHue, KaTo
yBaKaBa Tasy MOADOA MAM 51 OTXBBPASL.

PelreHneTO 32 OTXBBPASIHE MIOAAEXKU Ha 00>XKaABaHE 1O CbAEOEH peA.

Cl'[Op’I)T IO TAABHOTO IIPOU3BOACTBO ! MPEIOAUNVAAHUAT BBIIPOC

[-H M. e rpaKAaHMH Ha PyaHaa OT HapOAHOCTTa TYTCH, KOWTO MCKa yoexuile B VpraHaus Ha 1 mai
2008 r.

B moakpemna Ha MCKaHeTo cu I-H M HOAABPIKA, Y€ aKO Ce BbPHE B CTpAHATa CU ITO IIPOM3XO0A, MOXKeE A
ObA€ M3IIpaBeH IIpeA BOEHEH CbA 32 OTKPUTO KPUTMKYBaHE HA HAuMHA, MO KOMTO Ce IPOBEKAAT
pascAeABaHMsATA HA U3BbpIIeHVs mpe3 1994 r. reHouua. Toit TBBPAY, e € 3acerHaT CepMO3HO OT TO3U
TeHOLIMA, Thi1 KATO POAUTEAUTE MY, TpPMMa OT OpaTsATa My U €AHa OT CeCTPUTe My ca OMAM yOUTH.

o ce oTHacss AO HETOBOTO AMYHO TOAOKeHMe, T-H M yTo4H:ABa, ye caep Karo npes 2003 r. moAyyasa
AunAoMa 1o mpaBo B HaumoHaaHus yHuBepcureT Ha PyaHaa, ¢ Tbpcu paboTa KaTo AbpKaBeH
cayxuTeA Ha Pemybauka PyaHpa, HO OT lleAMs BUIIYCK CaMO Ha Hero € OTKa3aHO Ha3HauvaBaHe,
BBIpeKu KBaaudukaimAaTa My. BMmecTo ToBa TOM OMA IPUMHYAEH AQ IpuUeMe IIOCTa Ha NPOKYpPOp BbB
BOEHHATa IIPOKYypaTypa, KaTo O0OCTOATEACTBOTO, Ye IO TO3M HAuMH OMA NMOAYMHEH Ha CTPOrOCTTa Ha
BOEHHOTO IIPaBO, IPEACTAaBASBAAO ONUT Aa ObAe HaKapaH Aa 3aMbAYM U Ad ObA€ AMIIEH OT
Bb3MOXXHOCTTa Ad paskpyuBa MHQOpMaLMsA 3a TeHOLMAQ, KOSTO MOXe AQ e HeyAOOHa 3a BAACTUTe.
OcBeH TOBa TOI OMA MOCHBETBAH HACTOSTEAHO Aa He IPpOTeCTVpa, a APYI' BOEHEH CAY>KUTEA (79 Y6]/IT,
cAeA KaTO 3allOYHAaA Ad 3aAaBa HEYAOOHM BBIIPOCM OTHOCHO HauMHAa Ha IPOBEXAAHe Ha
Pa3CA€ABAHMATA OTHOCHO MOCOYEHUS T€HOLMA.

ITpe3 ronu 2006 r. r-H M. e mpuer B IOpUAMYECKMST (AaKyATeT Ha MPAAHACKUS YHMBEPCUTET 32
caeppuniaoMHO obyuenre (LLM). 3a Tasu uea mpes centemBpu 2006 r. TOI MoAydyaBa yyeOHa Bu3a U
caep Kato mpe3 HoemBpu 2007 T. ce AUNAOMMpA, Ce 3aHMMaBa B IIpMeMallaTa Abp)KaBa C
M3CAEAOBATEACKA AETHOCT B 00AACTTa Ha BOEHHUTE IPECTBIIAEHNS U T€HOLMAA.

Maaxko cAaep M3TM4YaHETO Ha BM3aTa My I'-H M. nopaBa Moaba 3a yoexuie B Vpaanaus. Tasu moaba e
OTXBbPAEHA, C MOTMBA 4Ye TBBPAEHMATAa My OTHOCHO IIpecAepBaHeTO My B PyaHaa ca cuyeTeHu 3a
HepocToBepHM. Otpuiiateanara npenopbka Ha ORAC e or 30 asryct 2008 r., a Ha 28 OKTOMBpU
2008 r. e morBbpaeHa oT Refugee Appeals Tribunal. 3amHTepecoBaHOTO AMIle e yBepAOMEHO 3a
pellleHeTo, ¢ KOeTO MUHUCTBPBT OTKa3Ba Ad yBaXU MoAabara 3a ybexxuie, mpe3 pekemBpu 2008 r.

Ha 31 aexemBpu 2008 r. r-H M. mopaBa MoAba 3a CyOCHMAMapHa 3aKpMAQ, KaTO IOI'bABA BBIIPOCHMKA,
MPEABMAEH 32 LIeATa OT MPAAHACKATa IpaBHA ypeADa.

Tasu mMoaba e OTXBbpA€Ha C pelueHue Ha MuHuCTBpa oT 24 centemBpu 2010 r. B perrenuero cu

MOCACAHMAT C€ OCHOBaBa B roAsiMa CTEII€H Ha IIO-PAaHHOTO CU pelleHNe OT 2008 r. 3a OTXBbPASAHE HA
MoAbara 3a Y6€)KI/IH.I€ Ha 3aMHTEPECOBAHOTO AMLIE€ U CTUTA AO M3BOAQ, Y€ TOBA AUIE HE € AOKa3aAo
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HAAMYMETO HAa AOCTAaTbYHO OCHOBaHM:, Y€ B CTPaHaTa My IO IIPOM3XOA ChILECTBYBa OMACHOCT TO AQ
ObAe 3acerHaTo CepMO3HO, Thil KaTO CBIIeCTBYBAT CEPUO3HY CbMHEHMS OTHOCHO AOCTOBEPHOCTTA Ha
TBbPAEHMSITA MY.

Ha 6 anyapu 2011 r. r-u M. nopaBa npep High Court jxaaba 3a oTMsHa cpelly IOCAEAHOTO pelleHye
Ha MMHIUCTBpA, C KOATO OCHOpBA 3aKOHOCHOOPA3HOCTTa Ha OTXBBPASHETO Ha MoADOaTa My 3a
cybcraMapHa 3aKpuAa, C MOTMBA Ye NPOLieAypaTa Mo pasrAeXkKAaHe Ha Ta3yu MOADOA He CbOTBETCTBA Ha
npaBoTo Ha Cblo3a.

Taka lVpaaHAuss He camMo He OuAa TpaHcroHupasa u3usgAo AwupektuBa 2004/83, u mo-creLuasAHO
yAeH 4, maparpad 1, BTopo uspeueHue u maparpad 2, KakKTO ¥ HAa4aAOTO Ha maparpad 3, HO OCBeH
TOBA B CAy4Yasl MUHUCTBPBT OMA HapyLIMA HSIKOM HOPMM Ha mpaBoTo Ha Cblo3a MpU PasTAEKAAHETO
Ha TII0A3AEHATa OT I'-H M. MoaOa 3a cyOcuMAMapHa 3aKpyAa.

BC'bH.[HOCT B OCHOBHOTO M3UCKBaHE€ 3a CIIPAaBEAAMBOCT IIpU IIpMAaraHe aAMMHUCTPAaTUBHUTE
MIpON3BOACTBA C€ CbADPIKAAO ITO-CIIEHMAAHO 3aYMTAHETO Ha IIPAaBOTO Ha 3aluTa.

OcBeH TOBa CBIAAQCHO MOCTOSIHHaTa CbAe€OHA IPAaKTMKAa BbB BCSIKO MPOM3BOACTBO, KOETO MOXeE Aa
3aBbpIIM C YBPEXKAALL aKT, IPAaBOTO HAa M3CAYIIBaHE IIPEATIOAara, KaTo o0l NMPUHLMII Ha MPaBOTO Ha
Cpr03a M AOpPM IIpM AUMIICATa Ha CIELMaAHA IpaBHAa ypeAba, ye 3aHTEPECOBAHOTO AMIE € MMAaAO
Bb3MOXXHOCT A2 M3AOXKM HAAAEXKHO CBOETO CTAaHOBMIIE OTHOCHO AOKA3aTEACTBATa, BBbPXYy KOUTO
AAMMHNICTPALMATA € OCHOBaAa pelleHreTo cu. ChLIMAT NPUHLIMII Bede e 3aKpeleH B XapTaTa.

B cBeTAMHaTa Ha Te3u NMPUHLMIIN 3aABAKEHMETO 32 CbTPYAHMYECTBO, IIOCOYEHO B YAeH 4, maparpad 1,
BTOpo uspeueHre or AupextuBa 2004/83 o3HauaBaAO, Yye MMHUCTBPBT € AABKEH A2 CHOOIIM Ha
KaHAMAQTA 32 yOeXMIle pe3yATaTUTe OT OLieHKaTa CU IPeAU INIpYeMaHe Ha OKOHYATEAHOTO pelleHue,
Taka 4e AQd MY Aaae BB3MOXXHOCT A2 M3Pa3M CTAHOBMILETO CU OTHOCHO AOKAa3aTeACTBaTa, KOUTO
HACOYBaT KbM HeOAAroIpUsITEH OTIOBOP, KAaTO IPEACTABM BCUYKM HAAVYHY AOKYMEHTM VAU BCUYKU
AOBOAM, KOUTO OMXa MOTAU A2 OOODST MO3MLMSITA Ha KOMIIETEHTHMS HAllMIOHAaA€H OpraH, KaKTo U Aa
NpuBA€Ye BHMMAHMETO HAa IMOCAEAHMSI KbM BCEKM peAeBaHTeH BBIIPOC, KOMTO TOJ He € pasrAepds
HAAAEXHO.

B Hacrosuus cayvait obaue OMAO O€3CIOpHO, Ye Ir-H M. B HUTO €AMH MOMEHT He € OMA M3CAYLIaH IpU
pasrAeXAaHeTo Ha MoAbaTa My 3a cyOcumpmapHa 3akpuaa. OCBeH TOBA IPM PasTA€KAQHETO HA Tasu
MoAOa TOIl He e OuA MHPOPMUMpPAH HUTO 32 AOKA3aTEACTBaTa, KOUTO MUHUCTBPBT € CYeA 3a
peAeBaHTHM, 3a AQ IIpMeMe peLIeHNEeTO AQ OTKaXe Ad My IIPEAOCTaBM CyOCHMAMAapHa 3aKpyAa, HUTO 32
AaTaTa, Ha KOATO e TpsAbBaro Aa ce mpueMe ToBa peureHue. Cblo Taka, 3a Aa 0OOCHOBe TOBa
pellleHre, MUHUCTBPBT Ce OrPaHMYaBaA AO TOBA AQ Ce I030B€ B MHOTO TOAsIMa CTEIleH HAa MOTUBUTE,
IIOCOYEHV IIpeAM TOBa IIpM OTXBBPASIHETO Ha Moabara 3a ybexuiie Ha r-H M. OcBeH ToBa B
IIPOM3BOACTBOTO II0 OO’KaABaHe Ha PeIIeHMETO 32 OTXBbPAsIHE HA MOADOaTa 3a yoexuine Ha r-H M. my
Ouaa OTKasaHa BbB3MOXKHOCTTA AQ Ce€ II0A3Ba OT CBAEOHO 3acepaHMe 3a M3CAYLIBaHE HA YCTHUTE
CbCTe3aHMsI, C MOTMBA 4Ye He e II0AAA Ta3u MOADOa BBB BbB3MOXKHO HAll-KpaTbK CPOK CAeA
NPUCTUraHEeTO cU B VIpAQHAMS U He € MOI'bA AQ M3TBKHE YOeAUTEAHM IPUYMHM, 32 AQ OOOCHOBE TOBa
00CTOSATEACTBO.

KoMmeTreHTHNTE MPAQHACKM BAACTM IOAABDPIKAT, Ye KOraro, KaKTO B CAyyas, CTaBa AyMa 3a MoAOa 3a
IIPeAOCTaBsIHE Ha CTAaTyTa Ha CyOCUAMAapHA 3aKpuAa, Tasy MOADa He ce pasrAeXAa M30AMPAHO, a e
NpeAMeT Ha ,aKTVMBHO B3alIMOAEVICTBUE MEXAY MOAMUTEAS U BAACTUTE, TBII KaTO PasTAEXKAAHETO Ha
TakaBa MOADA 3aABAKUTEAHO Ce€ M3BBPIIBA CAeA Pa3TAEKAAHETO U OTXBBPASIHETO Ha MoAba 3a
yOexulle, BbB Bpb3Ka C KOSITO 3aMHTEPECOBAHOTO AMlle € OMAO M3CAYIIAHO UM € OTTOBOPMAO Ha
noapobeH BbrpocHuK. CAep MopaBaHeTO Ha MoAbara obaye MPOM3BOACTBOTO OMAO ,CAYXKeOHO, a He
cbcTe3aTeAHO”. Taka 3aAbAXKEHUETO 32 CbTPYAHMYECTBO IO YAeH 4, maparpad 1, BTopo uspeyeHue ot
AupextuBa 2004/83 OMAO CBBpP3aHO CaMO C IIpelieHKaTa Ha peAeBAaHTHUTE MaTepPUaAHOIPABHU
AOKa3aTeACTBa, NPEACTABEHM B IOAKpena Ha MoAOaTa, ¥ IO HMKAaKbB HAauMH He Ce OTHACSIAO AO
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npolleaypara mo BsemaHe Ha peuieHue. OCBeH TOBA B IIOBEYETO CAy4au IPENMCKaTa B MOAKpeENa Ha
MoADaTa 3a cyOcupaMapHa 3aKpyAa 01MAa HaITbAHO MAEHTMYHA, MAM TIOHE ChIjaTa B rOAsiMaTa CU 4acT,
C Beye INpeACTaBeHaTa BBB Bpb3Ka C MoAbara 3a yOexmuile MpPEmucKa, ¥ BbB BCUUKM CAyYaU Ce
mpeleHsIBaAa BCSKAa HOBa MH(OpMaLysL.

H_IO C€ OTHacCA AO ChLIECTBOTO Ha BDBIIPOCA, OTKAa3bT Aad CE€ IIPEAOCTaBM MEXAYHAPpOAHaA 3aKplMAa Ha
r-4 M. ce 0bocHOBaBaA OT TOBa, 4€ TBBPAEHUATA MY OMAM AMIIEHU OT AOCTOBEPHOCT, KOETO Ce€
IMOTBBbP>XXAABAAO OT O6CTOHT6ACTBOTO, e MMOCACAHUAT € IMOAAA ABETE CU MOAOU ABATO CAEA AaTaTa Ha
BAM3AaHETO CU HA MPAAHACKA TEPUTOPUAI.

High Court nanuTBa CbMHEHUA AQAM MOXKe AQ YBaXM 3alljUTaBaHara oT I-H M. Te3a. Taka To3u cba
Beue e IOCTAaHOBABAaA HEKOAKOKPATHO, 4Ye INpeABUA (HOPMYAMpPOBKaTa M CTPYKTypaTa Ha AMpeKTuBa
2004/83, KaKTO M KOHTEKCTa, B KOITO Ce BIMCBA Ta3U AMPEKTUBA, IPOM3BOACTBOTO IO PasrA€KAAHE
Ha MoAOa 3a TMoAy4yaBaHe Ha CyOCHMAMApHa 3aKpyMAa, KOETO Ce pasBMBa B YCAOBMS KaTO Te3U IO CIIOpa,
C KOJTO € ce3VpaHa 3alMTBalllaTa IOPUCAMKLNA, He MOXe Aa ObAe OIOPOYEHO IOpaAM HapyLIaBaHe Ha
M3MCKBAHMATA HA YAeH 4, maparpad 1, BTOpo uspeyeHue OT Ta3yu AMPEKTUBA.

Ot epHO peleHne, mocraHoBeHo oT Raad van State (Huaepaanpusi), obaue caepBano, ye B KpaacTBo
HupepAaHAMsi, KOraTo KOMIIETEHTHMST OpraH Bb3HaMepsiBa Aa OTXBBPAM MOAOa 3a ybexulle,
MOAUTEASIT TIPEABAPUTEAHO Ce YBEAOMsBAa 3a TOBA, KaTo My ce CboOljaBaT MOTUBUTE 32
OTXBBPASIHETO U MY Ce NPEAOCTaBs Bb3MOXXHOCTTA AQ M3AOXKM CTAHOBMILETO CU NMMUCMEHO B YKa3aHMs
CpPOK.

ITpu Te3u ycaoBuss High Court pemaBa pa cmpe mpous3BOACTBOTO U Aa moctaBu Ha CbAa CAEAHMS
MPEIOAULIAAEH BBIIPOC:

»B CAyuall, Ipy KONTO MOAUTEA MCKa IPEAOCTABSIHETO Ha CTAaTyTa Ha CYOCHMAMApHA 3aKPUAQ, CAEA KaTo
My e OMA OTKasaH CTaTYThT Ha OeXKaHel] U CAeA KaTo e OMAO HallpaBeHO NPEAAOKEHME 32 OTXBBPASIHE
Ha Ta3u MOADa, BbBEAEHOTO C uAeH 4, maparpad 1[, Bropo m3speuenue] ot AupextmBa 2004/83[...]
M3UCKBaHE Abp)KaBaTa 4YA€HKAa Aa OKa3Ba CBAENCTBUME Ha  MOAUTEAS] 3aAbAXKaBa AU
AAMUHUCTPAaTUBHUTE OPraHu Ha CbOTBETHATA ABpP)KABA YAEHKA AQ I[PEAOCTABAT HA MOAUTEAS
PE3YATATUTE OT PA3TAKAAHETO MPEAU IPUEeMaHeTO Ha OKOHYATEAHOTO pellleHMe, Taka 4Ye Aa My
MMO3BOASIT AQ M3pasy CTAHOBUIIETO CU IO HEOAArONMpUSITHUTE 32 HEro acleKTU B IPEAAOXKEHOTO
pelieHne?”.

ITo NperANNVNAAHNA BbIIPOC

3a Aa ce OTrOBOpM Ha BBIIPOCA, IIOCTaBEH OT 3alMTBAllaTa IOPUCAMKLV, Hail-HAIllpeA TPsiOBa Aa ce
nocouy, 4ye 4yaeH 4, maparpad 1 or AupekrrBa 2004/83 e HaI'bAHO IPUAOXXUM KbM MOAOA KaTo Tasu
II0 AEAOTO B I'AABHOTO IPOM3BOACTBO, C KOSITO Ce MCKa IIOAYYaBaHETO Ha CTATyTa Ha CybcuaMapHa
3aKpMAQ.

BebigHocT mo cuaara KakTto Ha (GOpPMyAMpPOBKATa CM, TaKa M HA 3arAaBMETO Ha IAABATa, B KOSTO €
pasIoAOXKeHa, ToCcoYeHaTa pasnopeAda ce OTHACSI AO ,MOAOUTE 3a MEXAYHapoAHa 3akpuaa“.

KakTo obaue caepBa oT uaeH 2, OykBu a) u X) oT AupekruBa 2004/83, ,MeXAyHaApOAHA 3aKpuaa“ e
CTaTyThT Ha OeXXaHell M CTAaTyThT Ha CyOCHAMApHA 3aKprAa, a ,M0ADa 3a MEXAYHapoAHa 3akpuaa“ e
JICKaHeTO, KOETO MOXe Ad ObAe HacOUEHO KbM IOAy4YaBaHe Ha CTAaTyT Ha OeXXaHel] MAM Ha CTATYyT Ha
cyOcupMapHa 3aKpuAa.

Bce mak, IO Ce OTHaACA AO oOxBaTa Ha M3MCKBAHETO 3a CbTPYAHNYECTBO, KOETO CbOTBETHATA AbprKaBa

YAEHKa TPsIOBa AQ OKa3Ba Ha MOAUTEAS ChbIAACHO YAeH 4, maparpad 1, Bropo uspeuenue ot AupekTuna
2004/83, He MOXe pa ce mpueMe Te3aTa Ha I-H M., ye Ta3um HOpMa 3aAbA’KaBa KOMIIETEHTHUS Aa
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pasraepa MoaOaTa 3a CyOCMAMApHa 3aKpMAQ HALIOHAAEH OpPraH AQ CHOOIM Ha MOAUTEAS], IPeAU
Ip/eMaHeTO Ha HeOAaromnpusTHO pellleHNe M IPU MOAOXKEHMe ye Bedye e OMAa OTXBbpPA€HAa MoAba 3a
yOexuine Ha CBIIOTO AMIle, AOKA3aTEACTBATa, HA KOUTO Bb3HaMepsBa Ad OCHOBE TOBAa pelIeHMe U Ad
MOTHPCU CTAHOBUIIIETO HA MOAUTEAS MO TO3U BBIIPOC.

BebipHocT TpsiOBa Aa ce KOHCTATUpa, 4e oT GOPMYAMPOBKAaTa Ha BBIIPOCHATA pasnopepda Mo HUKAKbB
HA4YMH He MOXKe AQ Ce M3BeAe TAaKoBa M3MCKBaHe. AKO obaye 3aKoHOAATeAT Ha Cbio3a e Bb3HAMEPSIBAA
AQ HAAOXMU Ha ADP’KaBUTe YAEHKM 3aAbAXKEHMS KaTO IIOCOUYEHUTE OT I'-H M., TOi CbC CUT'YPHOCT € LA
AQ T YTOYHU U3PUYHO.

OcBeH TOBa TakoBa pa3dupaHe 3a 3aABAXKEHMETO 3a CBTPYAHMYECTBO He OM OMAO CHBMECTMMO C
BbBEAEHATa OT 3aKoHopaTeAass Ha Cblo3a cucTeMa 3a TpeTUpaHEe Ha MOAOWUTe 3a MEXAYHapOAHA
3aKpuaAa.

Kakto caepBa or 3araaBuero My, yaeH 4 or AupextuBa 2004/83 ce oTHacsi AO ,OLIEHSBAaHETO HA
daxTuTe 1 obcTosTeAcTBaTa“.

B AelCTBUTEAHOCT TOBa ,OlLieHsIBaHe" ce M3BbpIIBA HA ABa OTAEAHM eTama. [IbpBMAT eTam ce OTHACA
AO YCTaHOBSIBaHETO Ha (PaKTUYECKUTEe OOCTOSTEACTBA, KOMTO MOTaT AQ MPEACTABASBAT AOKa3aTEACTBA
B IOAKpemna Ha MoAOaTa, a BTOPMAT eTall ce OTHACs AO IpaBHATa IpelieHKa Ha Te3M AOKa3aTeACTBa U
ce CbCTOM B TOBa Aa Ce IpELeHU AAAM TpeABMA (akTuTe MO KOHKPETHMSI CAy4ail ca HaAulle
npepBuaeHuTe B 4aeHose 9 u 10 mam 15 ot AumpextuBa 2004/83 MaTepraAHONpaBHU YCAOBUA 32
MPEAOCTaBsIHE Ha MEXAYHAPOAHA 3aKpUAAQ.

CopraacHo 4AaeH 4, maparpad 1 oT mocoueHaTta AMpeKTMBA Obade, Makap OOMYATHO MOAMUTEASIT AQ
TpsiIOBa AQ IPEACTaBM BCUYKM HEOOXOAMMM AOKAa3aTEACTBA B MOAKpeNa Ha MOAOara Ci, ChOTBETHATA
ABpP’KaBa YAEHKa TPsiOBa AQ OKa’Ke ChAENCTBME Ha MOAUTEAS IPU ONPEAEASTHETO Ha pPEAEBAHTHUTE 3a
Ta3y MOADa AOKa3aTEACTBa.

ToBa M3uCKBaHe 3a CbTPYAHMNYECTBO B TEXECT HAa AbprKaBaTa YA€HKA O3HadaBa KOHKPETHO, Y€ aKo II0
KakKBaTO N Aa 61AO IIpy4irHa AOKa3aTE€ACTBaTa, IIPEACTaBEHU OT AULETO, KOETO ThpPCU CY6CI/IAI/IapHa
3aKpHrAa, He€ ca IIPAHM, aKTYaAHU VAN DPEAE€BAaHTHU, € HeO6XOAI/IMO CbOTBETHATa ADbp’KaBa Aa
C’bAeﬁCTBa AKTMBHO Ha MOAUMTEAS Ha TO3U €Tall OT IIPOUM3BOACTBOTO, 3a Aa MOXXeE Aa Ce C’b6epaT
BCUYKU AOKA3aTEACTBa B IIOAKpeEIa Ha moabara. OcBeH TOBa €AHa ADbprKaBa YA€HKa MOXXE Aa MMa
IIO-TOASM AOCTDII OT MOAMTEAS AO OIIPEACAEH BUA AOKYMEHTMU.

OcBeH TOBa TPHAKYBAaHETO, IIOCOYEHO B IIPEAXOAHATa TOYKA, Ce TOAKpeIss OT 4AeH 8, maparpad 2,
oykBa 0) or AmpexTtuBa 2005/85, CbraacHO KOMTO ABP)KaBUTE YAEHKU CAEAST AQ Ce HabaBsl TOYHA U
aKTyaAusypaHa uHQpoOpMauMs IO OTHOLIeHVe Ha obljaTa OOCTaHOBKA B CTpaHaTa Ha IPOM3XOA Ha
KaHAMAQTA 3a YOexuine, ¥ IMpU HEOOXOAMMOCT — B CTPaHUTe, Ipe3 KOUTO KAaHAMAQTBT 3a yOexulie
MpeMuHaBa TPAH3UTHO.

CaepoBaTeAHO e SICHO, ye 4AeH 4, maparpad 1 or AupextmBa 2004/83 ce oTHacs AO IIbpPBUS eTarl,
[MOCOYEeH B TOYKA 64 OT HACTOSLIOTO pelleHue, KOMTO € CBBbP3aH C ONPEAEASHETO Ha (akTuTe U
00CTOsITEACTBAaTa, KOUTO MOraT Aa 00OCHOBaT MoAbara 3a yoexuire.

3a pasAuKa OT TOBa € OUEBMAHO, 4e 3alljUTaBaHaTa OT I-H M. Te3a ce OTHAcsA AO BTOpYS €Tall, II0COYeH
B CblaTa TOYKA OT HACTOALIOTO pellleHMe, CBBbP3aH C IIpelieHKaTa Ha OOCTOATEACTBATa, 3a KOUTO
CAeABA AQ Ce 3aKAIOYM, 4Ye Ca HaAMIEe OT IIPEAOCTaBEHUTE B INOAKpeIla Ha MOADaTa AOKa3aTeACTBa,
KaToO Ce OINPEeAEAU AAAU Te AEVICTBUTEAHO OTTOBApsT HAa YCAOBMATA 32 IMPEAOCTaBsSIHe Ha TbPCEHATa
MeKAYHApPOAHA 3aKpyAa.
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EAVHCTBEHO KOMIIETEHTHUAT HAlMIOHAA€H OpraH ofauye MOXe Aa pasrAepd OCHOBATEAHOCTTa Ha
MoADaTa 3a ybexuiie, TaKka e Ha TO3M €Tall OT MPOU3BOACTBOTO € MPEAEBAHTHO M3MCKBAHETO TO3M
OpraH A2 OKa3Ba CbTPYAHMYECTBO Ha MOAUTEAS, KaTO IIOCOYEHOTO B 4AeH 4, maparpa¢ 1, BTOpO
nspevyeHne ot Aupexrtusa 2004/83.

CaepaBa pa ce A00aBy, Ye 3aABAKEHME 32 CBTPYAHMYECTBO C IOCOYEHMsI OT I-H M. 00XBaT AOTMYHO
HsIMa MSCTO B pamkuTe Ha AupekrtuBa 2004/83.

BChIIHOCT mpeABUMA CBABP)KAHMETO U LIeATa Ha Ta3u AMPEKTUBA TS MMa 32 MPEAMET €AMHCTBEHO Ad
OINpeAeAr, OT eAHa CTpaHa, KpuUTepuy, OOIIM 3a BCUYKM ADBP)KaBM YAEHKM, IO C€ OTHACSI AO
MaTepUAAHOIIPABHUTE YCAOBMs, Ha KOUTO TPsIOBA Aa OTrOBapsT IPaXXAAHNUTE Ha TPETU CTPaHY, 3a Ad
MOTaT A2 Ce TIOA3BAaT OT MEXAYHapOAHA 3aKpMA, KaKTO M, OT Apyra CTpaHa, MaTepUMaAHOIPaBHOTO
CbABP)KaHME Ha Ta3U 3aKpUAA.

3a pasauka OT TOBa IIOCOYEHATa AMPEKTMBA IO HUKAKbB HAUMH HsIMa 3a 1LieA AQd TIPEAINCBa
IIPOLIECYaAHUTE TIPAaBMAQ, IPUAOKMMU KbM MOAOA 3a MEKAYHApPOAHA 3aKpMAQ, HUTO CAEAOBATEAHO Al
OIIpeAeAsl TIPOLieCyaAHUTe TapaHLuM, KOUTO TpsiOBa Aa Ce MPEAOCTaBAT Ha TOBA OCHOBaHMUE Ha
KaHAMAQTA 3a yoexmuiie.

IIpu Tesu 0OCTOSTEACTBA IIO TO3U BBIPOC CAEABA AQ C€ 3aKAIOYM, 4Ye M3MCKBAHETO CbHOTBETHATA
ADbp)KaBa YAEHKA A OKa3Ba ChTPYAHMUYECTBO Ha KaHAMAATA 3a yOeXullle, Taka KaKTO € NPEABMAEHO B
yaeH 4, maparpad 1, BTopo m3peuenue ot AupekruBa 2004/83, He MOXKe Aa Ce TbAKYBA B CMUCDA, 4e
KOTaToO eAVH Yy)KAEHel] MICKa Aa Ce MOA3Ba OT CTaTyTa Ha CyOCHAMapHa 3aKpMAQ, CA€A KaTo My e OuA
OTKa3aH CTaTyTbT Ha OeXxaHell, M KOMIIETEHTHMSIT HALOHAA€H OpraH Bb3HaMepsBa AQ OTXBBPAU U
BTOpaTa MOAOa, TO3M OpraH e AABKEH Ha TOBa OCHOBAaHME, IPEAU Ad IpUeMe peIIeHMETO CU, Al
YBEAOMM 3aUHTEPECOBAHOTO AMLie 32 OTPULIATEAHMsI OTTOBOP, KOITO CMATA AQ A3Ae Ha Tasu MOADa,
KaKTO U AQ My CbOOIIM AOBOAUTE, C KOUTO Bb3HAMepsBa AQ S OTXBbPAM, TaKa Y€ Ad IO3BOAM Ha
MOAUTEASI AQ M3pa3y CTAHOBUILETO CU B TOBAa OTHOLICHMeE.

KaTto ce mma mpepBuA TOBa yTOYHeHMe, OT Aemo3upaHute npep Cbpa CTAHOBMINA HA CTPAHUTE IO
AQBHOTO TPOU3BOACTBO CA€ABQ, Y€ HACTOSIIOTO AEAO IMOCTaBs IMO-00IIO BBIIPOCA 3a MPABOTO HA
Yy)KAEHelLla Aa ObAe M3CAYLIAH B XOAQ Ha NPOU3BOACTBOTO IO pasTA€XAaHe Ha BTOpaTa My MOAOa, ¢
KOSITO Ce MCKa CyOCuAMapHa 3aKpuAa, KOraTo Tasy MOADa e IOoAAAe€HA CAeA OTXBBPASIHETO Ha
II'bPBOHAYaAHA MOADA 32 IOAy4YaBaHE Ha CTaTyTa Ha OeXXaHell, B CAy4Yall KaTO TO3M IO AEAOTO IIPEA
3amuTBalllaTa HOPUCAMKLNS, B KOWTO ITbpBOHAYaAHaTa MoOAOa e OuAa TpepAMeT Ha OTAEAHO
MPOU3BOACTBO, B PaMKUTE Ha KOETO 3aHTEPECOBAHOTO AMIE € MOTAO HAAAEKHO A U3TBKHE
CTaHOBUILIETO CH.

CAepOBaTeAHO, 32 AQ Ce AaA€ TTOAE3€H OTTOBOP Ha 3alMTBallaTa IOPUCAVKLVIS, TPsIOBA Aa Ce OIpeAeAr
AQAM TIpDM TOAOXKEHME KaTO pasTA€KAAQHOTO B TAABHOTO MPOM3BOACTBO, XapaKTepuU3Mpallo ce C
HAAMYMETO HA ABE OTAEAHM U ITOCAEAOBATEAHM IIPOM3BOACTBA IIPY PA3TAEKAQHETO CBOTBETHO Ha
MoAbaTa 3a ybexuije M Ha MoAbara 3a cyOcuMAMapHa 3akpuaa, mpaBoto Ha Cblo3a He AOIycKa
BB3MOXKHOCTTA AQ He Ce U3BBPIIM HOBO M3CAYLIBaHE HA 3aIHTEPECOBAHOTO AULIE IIPU PA3TAEKAAHETO
Ha BTOpaTa MoAOa UM IpeAM OTXBBPASHETO M, C MOTMBa 4e, KakTo nopAbpkat u High Court, n
VipAaHAMs, TOBa AMie Bede € OMAO M3CAYIIAHO B PaMKWUTe Ha MPOM3BOACTBOTO IO ITbPBOHAaYaAHAaTa
My MOAOa 3a IMOAy4YaBaHe Ha CTaTyTa Ha OeKaHell.

Hai1-Hanpep caepBa pa ce mocoun, ye Aupextusa 2005/85 e Tasy, KOATO YCTAaHOBSIBA MMHMMAaAHUTE
HOPMM OTHOCHO IPOM3BOACTBATa IO pasTA€XKAaHe Ha MOAOWTEe M YTOYHsSIBA IpaBaTa Ha KaHAMAATUTE
3a yoexuie.

B ToBa oTHOIIIEeHIEe TTOCcOYeHaTa AVIDEKTUBA IMPEABIDKAA IO-CIIELIMAAHO Y€ PA3TAE€KAAHETO Ha MoAba 3a

yOexulie He MOXe Aa Ce OTKaKe, HUTO Aa Ce U3KAIOYM, CaMO C MOTMBA 4e Tasu MOADa He e TopAaAeHa B
Hall-KpaTKNUTEe Bb3MOXXHU CPOKOBe (uAeH 8, maparpad 1), ye MOAOUTE Ce pasTAEKAAT U peLIeHusITa Ce
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B3eMaT MHAMBMAYAAHO, 00EKTUBHO M Oe3npucTpactHo (uaeH 8, maparpad 2, OykBa a), ye B CAyYayl Ha
OTXBBPASIHE Ha MOADOATa pelleHNeTO Ce MOTMBMpA OT (aKTMyecka M OT IpaBHA CTpaHa (4AeH 9,
naparpad 2, bpBa aAuHes)) M 4Ye AOKATO peLIABAlMAT OpraH He Ce MPOM3HECe, HAa KaHAMAATa 3a
yOexulile ce MPeAOCTaBsl Bb3MOXKHOCT 32 IPOBEXAAHE Ha AMYHO MHTEPBIO OTHOCHO MoAbara My Ipu
YCAOBMsI, KOUTO AABaT BB3MOXKHOCT Ha KAHAMAATA AQ M3AOXKM BCUYKM OCHOBaHUS 32 CBOSITAa MOAOa
(uaen 12 u yaen 13, maparpad 3).

AuvpextuBa 2005/85 obaue He ce mpuaara KbM MOAOMTe 3a CyOCHAMApHA 3aKpUAQ, OCBEH aKO
Abp>KaBaTa YA€HKA He € YCTAaHOBMAA €AMHHA IPOLIEAYPa, B PaMKUTe Ha KOSTO AQ PasTA€XAd AapeHa
MOAOa B CBETAMHATAa Ha ABeTe GOpPMU Ha MEKAYHAPOAHA 3aKpMAQ, & MMEHHO 3allliTaTa, CBbpP3aHa CbC
cTaTyra Ha OexxaHell, U CyOCHAMapHaTa 3aKpuAa. BCBIHOCT B TO3M CAydvail IpaBMAATa, MOCOYEHU B
Tasy AUPEKTVBA, TPsiOBa Aa ce IpuAaraT IO BpeMe Ha LigAaTa IPOLIEAYPA, BKAIOUUTEAHO KOTaTO
KOMIIETEHTHVST Hal'OHAA€H OpPIaH pasrAeXaa MoAbarta 3a cyOcuauapHa 3aKpuaa.

He TakoBa obaue e noao>xeHuero B VIpAaHAMS, THIl KaTO Ta3y AbP’KaBa YAEHKA € pellliAd Ad YCTAaHOBU
ABe OTAEAHM IIPOM3BOACTBA 3a pasrAeXAaHe CbOTBETHO Ha MoabaTa 3a yOexuige 1 Ha Moabara 3a
cybcupMapHa 3aKpuaAa, Karo BTopaTa MoAba Moxe aa ObAe TOAaA€HA CaMO CAep KaTro Obae
OTXBbpA€Ha IbpBaTa. IIpy Te3um 0OCTOATEACTBA MPAAHACKOTO IPAaBO IPEANNCBAa CIIa3BaHETO Ha
npeaBupeHuTe B AupektuBa 2005/85 rapaHuyy M NPUHLMIM NIPYU PasTA€XAaHE CaMO Ha MOAOUTE 3a
IIpeAOCTaBsIHEe Ha craryTa Ha OexaHell. 1o ce oTHacs MoO-CIlELMaAHO AO NPABOTO Ha MOAMTEAS] Al
ObAe MBCAYIIAH TpeAM NpUEMaHeTO Ha pellleHMe, B aKTa 3a IpeloauiumasHo samurBaHe High Court
YTOYHSIBA, Ye CbIAACHO HAllM'OHAaAHaTa CbAeOHA MpaKkTVKa ToBa GOPMAAHO M3MCKBaHe He TPsiOBa Aa ce
CriasBa IpU pasTA€KAAHETO Ha MoADara 3a CyOCHMAMapHa 3aKpuAa, TOAAAEHA CAeA OTXBBPASHETO Ha
MoAbOara 3a ybexxulle, Thi1 KaTO 3aIHTEPECOBAHOTO AMlIe Beue € OMAO M3CAYIIAHO IIPU Pa3TAEKAAHETO
Ha MoAOaTa 3a yOexuille, 1 ye ABeTe IPOM3BOACTBA Ca TSICHO CBbP3aHU.

B TOBa OTHOILEHNE CAeABA AQ Ce TPUIIOMHY, Ye CIIOpeA TOCTOsSIHHATa NpakTuka Ha Cbhpa 3a4MTaHeTo
Ha MPaBOTO Ha 3allUTa € OCHOBEH HMPMHLMI Ha npaBoto Ha Cbio3a (BX. mo-crennasHo Peirenue ot
28 mapt 2000 r. mo aeao Krombach, C-7/98, Recueil, crp. 1-1935, Touka 42 u PemieHue oT
18 aexemBpu 2008 r. o peao Sopropé, C-349/07, CoopHuk, cTp. I-10369, Touka 36).

B HacTrosmuA cAaydail, o ce OTHACS MO-CIEeLMaAHO A0 IIPAaBOTO HA M3CAYLIBAaHe BbB BCSKA MPOLCAYPA,
KOETO € Hepa3AeAHa 4YacT OT IIOCOYEHMsT OCHOBEH NPMHLMII (B TO3M CMUCHA BX. IO-CIELMAAHO
Pemrenne ot 9 HoemBpu 1983 r mo Aeao Nederlandsche Banden-Industrie-Michelin/Komucus, 322/81,
Recueil, ctp. 3461, Touka 7 u Pemenue or 18 okromBpu 1989 r. mo peao Orkem/Komucus, 374/87,
Recueil, cTp. 3283, Touka 32), MOHACTOsAIIEM TOBAa IIPABO € 3aKPEIeHO He caMo B 4AeHoBe 47 u 48 ot
Xaprara, KOMTO rapaHTMpaT 3auMTaHETO Ha IPAaBOTO HA 3alljUTa, KaKTO UM IMPABOTO Ha CIIPaBEAAUB
CcbA€OEH IpoLeC BbB BCSIKO CbAEOHO NMPOM3BOACTBO, HO M B YAeH 41 OT cCbhljaTa, KOWTO rapaHTHpa
IIPaBOTO Ha AOOpa apAMUHMCTpALMsL.

Yaen 41, maparpad 2 mpeABMKAQ, Y€ MPABOTO Ha AOOpa aAMUHUCTpALMsi BKAIOYBA IO-CIIELMAAHO
MPaBOTO Ha BCSIKO AMLE A ObAe M3CAYILBAHO IPEAU Cpelly Hero Aa ObAe MpeAllpyeTa MHAMBMAYAAHA
MSIPKa, KOSTO OM MMaAa HEOAArOMPUSITHU MOCAEAULIM 32 HEro, MPaBOTO Ha AOCT'BII HAa BCSKO AULIE AO
AOKYMEHTUTE, KOUTO C€ OTHACAT AO Hero, KaTo Ce 3auUTaT AETUTUMHUTE MHTEpPecH, CBBbP3aHU C
[IOBEPUTEAHOCTTA ¥ TpodecroHaaHaTa M CAY)KeOHa TailHa, KakKTO M 3aAPAKEHMETO Ha
AAMMHUCTpALMATa AA MOTVBMPA CBOUTE pelleHNs.

TpsiOBa Aa ce KOHCTaTHpa, 4e KaKTO CAeABa OT camara M (GOpMyAMPOBKA, Ta3y pasnopeada e ¢ ob1o
MIPUAOKEHHE.

OcBeH TOBa C'I)A'I)T BMHArm € noCo4BaA 3HaAY€HMETO Ha IIpaBOTO Ha M3CAYLIBaHE M LIMPOKUA MY obxBar

B mpaBHus pep Ha Cbio3a, mpueMaiky, 4Ye TOBa IIpaBO TPsOBa Aa Ce IpuAara KbM BCSKO
MIPOM3BOACTBO, KOETO MOXE A2 AOBEA€ AO IPUMEMAHETO Ha YBPEXAAL] aKT (BX. IO-CIIELUaAHO
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Pemienne ot 23 okroMmBpu 1974 r. mo paeao Transocean Marine Paint Association/Komucus, 17/74,
Recueil, ctp. 1063, Touka 15, Peutenne mo peao Krombach, mocoueHo mo-rope, Touka 42 u Pemenne
0 AeAO SOpropé, IOCOYEHO IMO-TOpe, TOUKa 36).

B cporBercTBue ¢ mpakTMKaTta Ha CbAa 3auMTaHETO HA IIOCOYEHOTO IIPAaBO € HAAOXMTEAHO AOpHU
KOraTo IPUAOKMMATA IpaBHa ypeAaba He NPEABIDKAQ M3PUMYHO TakoBa (OPMAAHO MBUCKBaHE (BXK.
Peurenne mo peao Sopropé, mocoueHo mo-rope, Touka 38).

[TpaBoTO Ha M3CAylIBaHEe rapaHTMPA HA BCSKO AMlie Bb3MOXKHOCTTA AQ M3Pa3y HAAAEKHO U ePeKTUBHO
CTAQHOBMILETO CU B XOAQ HAa AAMMHMCTPAaTMBHOTO IIPOM3BOACTBO U IpPEAM IIPMEMaHETO Ha BCSIKO
pellleHre, KOETO MOXKE AQ 3acerHe HeOAAronmpusTHO MHTepecuTe My (BX. MO-crenyaAHo Pemrenne ot
9 roHu 2005 1. mo paeao Vicmanmsa/Komucus, C-287/02, Recueil, cTp. 1-5093, Touka 37 u umrmpaHara
cppAebHa mpakTuka, PerreHuve 1o AeAao Sopropé, mocoyeHo mo-rope, Touka 37, Pemienne ot
1 oxtomBpu 2009 r. no pAeao Foshan Shunde Yongjian Housewares & Hardware/CpBet, C-141/08 P,
Coopuuk, crp. 1-9147, touka 83 u Pemenue ot 21 aexemBpu 2011 r. mo aeao France/People’s
Mojahedin Organization of Iran, C-27/09 P, C6opHux, ctp. I-13427, Touku 64 u 65).

[TocoueHOTO mMpaBO O3Ha4YaBa CBHILO, Y€ AAMMHUCTPALMATA OTAEASI LISIAOTO HEOOXOAMMO BHMMaHUe Ha
TaKa IIPeACTaBEHOTO CTAHOBMINE HAa 3aMHTEPECOBAHOTO AMlle, KaTO pas3TA€XAd TIPIDKAMBO U
0e3NpUCTPACTHO BCUYKM pEAEBAaHTHM 32 CAy4Yasl OOCTOSATEACTBA M KAaTO MOTMBMpA IOAPOOHO
peutenuero cu (BX. Pemenue ot 21 HoemBpu 1991 r. mo aeao Technische Universitit Miinchen,
C-269/90, Rec. ctp. 1-5469, Touka 14 u PeineHue mo aero Sopropé, mocoueHo mo-rope, Touka 50),
KaTo IO TO3M HaYMH 3aABbAXKEHMETO 32 MOTMBMpPAHE Ha peIIeHNeTO IO crelyduyeH U KOHKpETeH
HAuMH, 32 AQ Ce IO3BOAM HAa 3aMHTEPECOBAHOTO AMle AQ pa3bepe NMPUUMHUTE 32 OTXBbPASHE Ha
MoADaTa My, € CAEACTBME OT IPUHLMIIA Ha 3aYMTaHe Ha IPAaBOTO HA 3all[MTa.

OT ropensA0>XeHOTO CA€ABA, Ye TaKa 3aMMCAEHOTO IPABO HA M3CAYILIBaHe HA KaHAMAATA 3a yOexXuiie
TpsiIOBa Aa Ce IpUAara HAaITbAHO B IpOLieAypaTa IO pasTA€XKAaHe Ha MOADOA 3a IPeAOCTaBsHEe Ha
MEXAYHapOAHA 3aKpMAa, IPOBEXAAHA OT KOMIIETEHTHMS HAllMOHaAeH OpraH Ha OCHOBaHME Ha
IPaBMAATa, IPUETY B paMKUTe Ha O0OlIaTa eBpOIIeiicKa CUCTeMa 3a YOeXMIIe.

B ToBa OTHOLIEHNe He MOXXe Aa ce IpueMe Te3aTa, 3alljUTaBaHa OT 3aMMTBAllATa IOPUCAMKLMS U OT
VIpAaHAMS, Ye KOraTo, KaKTO B TasM Abp)KaBa YAEHKA, MOADaTa 3a CyOCHMAMApHA 3aKpyuAad € IpeAMeT
Ha OTAEAHO IIPOM3BOACTBO, KOETO HEM30eXXHO Ce IPOBEXAA CAeA pelleHMe 32 OTXBbpPAsHE Ha MOADOa
3a y0Oexuile, TIIPUETO CAeA IIPOBEXXAAHe HA pa3CAeABaHe, BKAIOYBAIO M3CAYILIBaHe Ha
3aMHTEPEeCOBAHOTO AMlle, He € HeOOXOAMMO AQ Ce INPOBEXAA HOBO M3CAYILIBaHE HAa IOCAEAHOTO BbB
BpPb3Ka C Pa3TA€KAAHETO Ha MOADATa 3a CyOCHAMapHA 3aKpMAQ, Thil KaTO TOBA M3MICKBaHe B M3BECTHA
CTeleH ce IPUIOKPMBA C Bb3MOXKHOCTTA, OT KOSITO Uy)KAEHEL'bT Beye Ce e Bb3IOA3BAA B MOAOOEH
KOHTEKCT.

OOpaTHO, KOraTo Abp’KaBa YAEHKA € pellMAa Ad YCTaHOBU ABE€ OTAEAHM ¥ IIOCA€AOBAaTEAHM
MIPOM3BOACTBA 32 Pa3TAEKAQHETO Ha MOADOa 3a yOexuile M Ha MOADOA 3a CyOCHAMApHA 3aKpMAA, €
B2)XHO, MPEABMA OCHOBHUSI XapakTep, KONTO MMa TOBa pasrA€XKAaHe, MPaBOTO Ha M3CAYyLIBaHE Ha
3aMHTEPECOBAHOTO AML[E AQ € HAITbAHO FapaHTMPAHO B PAMKUTE HA BCSKO OT T€3U ABE MPOU3BOACTBA.

Brpouem TOBa TbBAKYBaHe e ollje MO-00OCHOBAaHO B CAyYall KaTO TO3M IO FAABHOTO IIPOM3BOACTBO,
KOTaTO CbrAACHO IIPEAOCTaBEHMUTe OT caMaTa 3alMUTBAllld IOPUCAUKLMSA YKa3aHMUs KOMIIETEHTHUAT
HAllMIOHAA€H OPraH € MOTVMBMPAA DeIIeHNETO CU 32 OTXBBPASIHE Ha MOAOaTa 3a cyOCHAMAapHA 3aKPUAQ,
KaTO Ce e OrpaHMYMA AO TOBAa B rOAsIMA CTEIleH AQ Ce OCHOBE Ha IIPUYMHUTE, KOUTO CBUMSIT TO3MU
OpraH Beye e M3TPKHAA B IOAKpeENA Ha peIIEeHNMeTO 3a OTXBbpPAsIHE Ha MoAbaTa 3a ybexuine, AOKaTo
cpraacHo AupextrBa 2004/83 He ca eAHaKBM YCAOBMATA 3a MPEAOCTaBSIHETO Ha CTATyTa Ha OeXkaHel|
M CTaTyTa Ha CyOCMAMapHAa 3aKpMAa, KaTo BIIpOYEM €CTeCTBOTO Ha IpaBaTra, IMPUCHINM Ha Te3u
CTaTyTH, CA PA3AUYHMU.
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TpsibBa pa ce A00aBM, Ye CbraacHoO AoOpe ycTaHOBeHaTa IMmpakTuka Ha Cbpa ABp)KaBUTE YAEHKU ca
AABXHU He CaMO AQ TBAKYBaT HAL[MOHAaAHOTO CU IPAaBO IO HAYMH, KOMTO AQ CbOTBETCTBA HAa IIPAaBOTO
Ha Cpro3a, HO M AQ He AOIYCKaT Aa Ce OCHOBAaBAaT Ha TBHAKYBaHEe, KOETO OM BASI3A0 B KOHQPAMKT C
OCHOBHMUTE IIpaBa, 3alljMTaBaHM OT IpaBHUS pep Ha Cblo3a, MAM C OCTAaHAAMTE OOLIM TMPUHLIMIIM Ha
npaBoto Ha Cphio3a (BX. Pemenne or 21 aekemBpu 2011 r. mo peao N. S. u ap., C-411/10 u C-493/10,
C6opHuk, ctp. [-13905, Touka 77).

VIMeHHO C oraep Ha Te3U TBAKYBAaTEAHM €A€MEHTM Ha NpaBoTo Ha Cblo3a 3ammUTBAlaTa IOPUCAVKLIVS
TpsibBa Aa MpelleHN ChOTBETCTBUETO Ha IMPOU3BOACTBOTO, IIPOBEAEHO BBB BPb3Ka C Pa3rAKAAHETO Ha
mopapeHata oT r-H M. Moaba 3a cyOcuauapHa 3aKpuAa, C M3MCKBAaHMSITA Ha TOBa IPaBO, U aKo
YCTQHOBUM HapylleHVe Ha IpaBOTO Ha M3CAYLIBaHEe Ha IIOCAEAHMS, AQ M3BeAe OT TOBAa BCUYKU
IIOCAEAMLIN, KOUTO Ce HaAarar.

ITpeaABMA BCUUKYM FOPEM3AOXKEHU ChOOpa’KeHMs Ha IOCTaBeHMs BBIIPOC CAEABA Ad Ce OTTOBODH, 4e:

— U3MCKBAHETO ChOTBETHAaTa Abp)KaBa YAE€HKa Aa OKas3Ba ChbTPYAHMYECTBO Ha KaHAMAATA 3a yOexxullle,
Taka KaKTO € IMPeABUMAEHO B uAeH 4, maparpad 1, Bropo m3speueHume ot AupekrtuBa 2004/83, He
MOXe A2 Ce TbAKYBA B CMMUCDBA, Y€ KOTaTO €AMH Yy)KA€Hel] MCKAa Aa Ce MOA3Ba OT CTaTyTa Ha
cyOcupMapHa 3aKpuAa, CAeA KaTo My e OMA OTKasaH CTaTyTbT Ha OeXaHel ¥ KOMIIETEHTHMUST
HAllIOHAAEH OpraH Bb3HaMepsiBa A OTXBBPAM U BTOpara MOADA, TO3M OpraH € AABbXKEH Ha TOBa
OCHOBaHMe, IIpeA Aa IIpMeMe pelIeHMeTO CU, A YBEAOMMU 3alHTEpPeCOBAaHOTO ANlie 3a
OTPULIATEAHMS] OTTOBOP, KOMTO CMSTa AQ AQA€ Ha Tasu MOADQ, KaKTO M AQ My CbOOILIM AOBOAMUTE, C
KOUTO Bb3HAMepsiBa Ad 51 OTXBbPAM, TaKa Ye AQ MO3BOAM HA MOAUTEASI AQ M3pa3y CTAHOBMILETO CU
B TOBa OTHOILEHME,

— 1[0 ce OoTHacs obaye A0 CUCTeMa KaTO BbBEAEHATa C Pa3TAEXKAAHATA B TAABHOTO TPOM3BOACTBO
mpaBHa ypeaDa, KOSATO Ce XapakTepusupa C HAAMYMETO HA ABE OTAEAHUM U ITOCAEAOBATEAHU
IIPOM3BOACTBA 3a Pa3TA€XAaHE CbOTBETHO Ha MOADaTa 3a IOAyYaBaHe Ha CTATyTa Ha OexaHel] U
Ha MoADaTa 3a CyOCHMAMApHA 3aKpMAQ, 3alMTBAlaTa IOPUCAMKLIMS € Ta3y, KOSITO TPsIOBa AQ CAeAU
3a CIIa3BaHEeTO, B paMKUTE Ha BCSIKO OT Te3U IPOU3BOACTBA, HA OCHOBHUTE TMPaBa HA MOAUTEAS, U
[O-CIIELIMaAHO Ha NPAaBOTO My Ha M3CAYIIBaHe, B CMUCBA 4e TOM TPsIOBa AQ MOXKE AQ MBAOXKU
HAaAA€KHO CTAHOBMILETO CU TIPeAM TIPUMEMAHETO Ha BCSIKO pelleHue, C KOeTo Ce OTKasBa
MPEAOCTaBSHETO Ha MCKaHaTa 3aiqura. [lpu TakaBa cucteMa OOCTOSTEACTBOTO, 4e
3aMHTEPECOBAHOTO AMlie Beye € OMAO HAAAEKHO M3CAYLIAHO IPU PasTA€XKAAHETO Ha MoAbaTa 3a
IpPeAOCTaBsIHE Ha CTATyTa Ha OeXxaHell, He 03HA4YaBa, Y€ TOBa GOPMAAHO M3MCKBaHE MOXKe Aa ObAe
IpeHeOperHaTo B paMKUTE Ha NPOU3BOACTBOTO IO MoAOaTa 3a cybcuaMapHa 3akpyAa.

ITo cbpAeOHNTE pasHOCKHU

C oraep Ha OOCTOSITEACTBOTO, Y€ 3a CTPAHUTE IO TAABHOTO IPOU3SBOACTBO HACTOSIIIOTO AEAO
MPEACTABASIBA OTKAOHEHME OT OOMYAHMSI XOA Ha MPOM3BOACTBOTO IIpeA 3amMTBAIlaTa IOPUCAUKLVS,
MMOCAEAHATa CAeABA AQ Ce TPOM3Hece MO CbAeOHUTEe pasHOCKU. PazxoauTe, HapaBeHU 3a MPEACTaBsIHE
Ha craHoBuila mpep CbAa, pasAMYHM OT Te3M HA IIOCOYEHUTE CTpaHWu, He TMOAAEXKAT Ha
Bb3CTAaHOBSIBaHE,

[To n3aoxennte crobparkeHuss CbABT (IbPBU ChCTAB) peLINt:

VIsuckBaHeTO CBHOTBETHaTa ABp)KaBa YAEHKAa Aa OKa3Ba CBHTPYAHMYECTBO Ha KaHAUAATa 3a
y0exxuige, Taka KakTo € NpeABUAEHO B 4AeH 4, maparpad 1, BTopo mM3pedeHue oT AMpeKTHUBa
2004/83/EO Ha CbBetra ot 29 ampua 2004 ropuHa OTHOCHO MUHMMAAHUTE CTAaHAAPTH 3a
NMpU3HABAaHETO U MPABHOTO IOAOKEHIE HAa TIPAKAAHUTE Ha TPETH CTPAaHU UAU AuMIaTa 0Oe3
IPA)KAQHCTBO KAaTO OXKaHIM MAM KAaTO AWIQA, KOUTO MO APYrM NPUYMMHU C€ HYKAQAT OT
ME>XAYHapOAHA 3aKpUAQ, KaKTO M OTHOCHO CBHABP)KaAaHMETO Ha NpeAOCTaBeHaTa 3aKpuAa, He
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MO)Ke AQ Ce ThAKYBa B CMUCBA, Y€ KOTaTO €AUH YY)KAEHeEI] MCKa AQ Ce MOA3Ba OT CTaryra Ha
cyOcupmapHa 3aKpuAa, CAeA KaTo My € OMA OTKa3aH CTaTyTbT Ha Oe)KaHell, U KOMIETEHTHUST
HAIMOHAAEH OPraH Bb3HaMepsiBa Aa OTXBBbPAM U BTopaTra MOAOA, TO3U OpraH € AABK€H Ha TOBa
OCHOBaHME, NpPEAU Aa IpUeMe pelIeHMeTO CU, Aa YBEAOMHU 3allHTEPECOBAHOTO AULE 3a
OTPUIIATEAHUSI OTTOBOP, KOITO CMSTA AQ AaAe Ha Ta3u MOADA, KaKTO U Aa My CbOOIIM AOBOANTE,
C KOUTO Bb3HaMepsBa AQ 51 OTXBbPAU, TaKa Y€ AQ MO3BOAU HA MOAUTEAS] AQ U3Pa3y CTAHOBMILETO
CH B TOBa OTHOIIEHIIE,

Illo ce oTHacst o6avye A0 CUCTeMa KaTO BbBEAEHATa C PasTA€KAQHATa B TAABHOTO IPOU3BOACTBO
IpaBHA YypeAOa, KOSTO ce XapaKTepusMpa C HAAMYMETO HAa ABe OTA€AHM U TOCAEAOBATEAHU
NPOU3BOACTBA 3a PasrAe)XAaHe CbOTBETHO Ha MOAOaTa 3a MoAy4YaBaHe Ha CTaTyTa Ha Oe)KaHel U
Ha MoA0OaTa 3a CyOCMAMapHa 3aKpMAQ, 3alUTBALATA IOPUCAUKIVS € Ta3M, KOSATO TpsibBa Aa caean
3a CrlasBaHeTo, B PAMKNUTEe Ha BCSIKO OT Te3U NMPOM3BOACTBA, HA OCHOBHNTE IpaBa Ha MOAUTEAS, U
MO-CNEeIIAaAHO HAa MPAaBOTO My Ha M3CAYIIBaHe, B CMUCBA 4Ye TONl TPsiOBa Aa MOXKe Aa M3AO0XKU
HAAA€KHO CTAaHOBHMIIETO CU IPEAM NpPUEMaHETO Ha BCSIKO pelleHHe, C KOeTO ce OTKa3Ba
NMPEAOCTaBsIHETO HAa NMCKaHaTa 3ammra. Ilpm TakaBa cucreMa OOCTOSITEACTBOTO, e
3aMHTEPECOBAHOTO AULEe Beye € OMAO0 HAAAEKHO M3CAYIIAHO NMPY PasrAeKAAHeTO Ha MoAbara 3a
NpPeAOCTaBsiHE Ha CTaTyra Ha Oe)xaHell, He O3HayaBa, 4e TOBa (POPMAAHO M3UCKBAHE MOXeE Aa
0bAe MpeHeOperHaTo B paMKUTE Ha MPOU3BOACTBOTO IO MOADAaTa 3a CyOCHMAMapHa 3aKpHAa.

IMTopnucu
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