PEIIEHME OT 3.4.2008 r. — AEAO C-346/06

PEIIEHVME HA CBbAA (BTOopu cbCTaB)

3 anpua 2008 ropnHa :

ITo peao C-346/06

C TIpEAMET TIPEIAMLIMAAHO 3aTIUTBAHE, OTIIPABEHO Ha OcHOBaHMe dAeH 234 EO ot
Oberlandesgericht Celle (IT'epmanusi) ¢ akT ot 3 aBryct 2006 r., mocTbinA B Cbhaa Ha
11 aBryct 2006 r. B paMK/Te Ha IIPOU3BOACTBO IO A€AO

Dirk Riiffert, aericTBaiy B kKadecTBoTO Ha cMHAMK Ha Objekt und Bauregie GmbH &
Co. KG

cpeuty

Land Niedersachsen,

CBADBT (BTOpPHU CHCTAB),

cberosi ce or: T-H C. W. A. Timmermans (AOKAAAYMK), TTPEACEAATEA HA ChCTAB,
r-H J. Makarczyk, -1 P. Kiris, r-# J.-C. Bonichot u r->xa C. Toader, cpany,

* E3UK Ha IPOM3BOACTBOTO: HEMCKI.
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reHepaAeH aABOKaT: I'-H Y. Bot,
cekperap: r-H B. Fulop, apmunucrparop,

MIPEABUA U3A0XKEHOTO B MrcMeHaTa (asa Ha MPOUSBOACTBOTO U B ChbAEOHOTO 3ace-
Aanue ot 5 oAau 2007 1.,

KaTO MMa MPeABMA CTAaHOBUIIATA, IPEACTABEHN:

— 3a Land Niedersachsen, ot apB. R. Thode, Rechtsanwalt,

— 3a TI€pMaHCKOTO IIpaBUTEACTBO, OT TI-H M. Lumma, B KayecTrBOTO Ha
NPEACTABUTEA,

— 3a OeATMIICKOTO MpaBUTEACTBO, oT r-ka A. Hubert, B kadecrBoro Ha
MPEACTABUTEA,

— 3a AAQTCKOTO TIpaBUTEACTBO, OT r-H J. Bering Liisberg, B xauecrBoro Ha
MIPEACTABUTEA,

— 3a ¢dpeHCKOTO MpaBUTEACTBO, OT I'-H G. de Bergues u r-xa O. Christmann, B
Ka4yeCTBOTO Ha IPEACTABUTEAN,

— 3a Vpaanaus, or r-u D. O’Hagan, B Ka4eCTBOTO Ha NMPEACTABUTEA, TIOAIIOMAraH
ot r-H N. Travers, BL, u r-u B. O’'Moore, SC,
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— 3a KUI'BPCKOTO IIpaBUTEACTBO, oT r-)Xa E. Neofitou, B kayecrBoTto Ha
MIPEACTABUTEA,

— 3a aBCTp]/IIZCKOTO IIpaBUTEACTBO, OT TI-H M. Fruhmann, B Ka4dYeCTBOTO Ha
NIPpEACTABUTEA,

— 3a IOACKOTO TIPaBUTEACTBO, oT r-a E. Osniecka-Tamecka u r->xa M. Szymarniska,
B Ka4eCTBOTO Ha IIPEACTaBUTEAU, KaKTO 1 OT r-3ka A. Dziecielak, excrepr,

— 3a (UMHAAHACKOTO TpPaBUTEACTBO, OT r-xa E. Bygglin, B kauecTBoTo Ha
MIPEACTABUTEA,

— 3a HOPBEXXKOTO MPaBUTEACTBO, oT I-H A. Eide u r-H E. Sivertsen, B kauecTBOTO Ha
MPEACTABUTEAN,

— 3a Komucusara una EBpomenickure o6mHoctn, or r-u E. Traversa u
r-H C. Ladenburger, B kauecTBOTO Ha IIPEACTABUTEAN,

CA€A KaTO M3CAYIIA 3aKAIOUEHNETO HA FeHEPaAHMsI AABOKAT, IIPEACTABEHO B ChAEO-
HoTO 3acepaHue oT 20 centemBpu 2007 1.,

IIOCTAaHOBM HACTOAILLIOTO

Pemenne

ITperoAMLMaAHOTO 3alIMTBaHe Ce OTHACA AO ThAKyBaHeTO Ha yAeH 49 EO.
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3anmuTBaHETO € OTIpaBeHO B PaMKUTe Ha CIIOp MeXAy r-H Riffert, aeitcrBam B
kayectBOTO Ha cMHAMK Ha Objekt und Bauregie GmbH & Co. KG (Hapuuano
mo-HataTpK ,Objekt und Bauregie“), u Land Niedersachsen orHocHO mpexpartsi-
BaHETO Ha AOTOBOP 3a M3PAOOTKA, CKAIOUEH MEXAY NMPOBUMHLUMSITA U MOCOYEHOTO

APY>XECTBO.

IlpaBHa ypep6a

ObwHocmHa npasHa ypedba

Aupextua 96/71/EO na EBpomneiickus napaameHT 1 Ha CbBeTa oT 16 pAekeMBpu
1996 ropuHa OTHOCHO KOMaHAMPOBAHETO Ha PabOTHULIM B PAMKUTE HA MPEAOCTa-
BsiHeTo Ha ycayru (OB L 18, 1997 1., ctp. 1; CrienjuaaHo nspaHmue Ha ObATAPCKU €3UK
2007 r. raaBa 5, Tom 4, cTp. 29) IpeABIIKAQ B YAeH 1 OT Hes, o3araaBeH ,, I [puAoKHO
moae’:

»1. Hacrosiara AMpekTuBa ce mpuAara 3a MpeANpuaTUs, YCTAHOBEHU B Abp’KaBa-
YA€HKa, KOMTO B paMKUTE Ha TPaHCHALMOHAAHOTO IIpEAAaraHe Ha YCAYTU
KOMaHAMPOBaT pabOTHULM B CBHOTBETCTBME C Iaparpad 3 Ha TepuTOpMsTa Ha
AbprKaBa-4A€HKa.

3. Hacrosmara AuMpeKTMBa ce IpuAara AOKOAKOTO IIPEATIPUSTUATA, MOCOYEHU B
naparpa¢ 1, mpeanpuemar eAHa OT CAEAHUTE TPAHCHALMOHAAHM MEePKU:

a) KOMaHAMPOBAT PabOTHULM HA TEPUTOPUATA HA AbpP)KaBa-dyA€HKA 32 COOCTBEHA
CMeTKa U MOA CBOE PBKOBOACTBO ITO AOTOBOP, CKAIOYEH MEXAY KOMaHAMPOBa-
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I[OTO MPEANPUSITIE, K CTPAHATA, 32 KOSTO Ca IPEAHA3HAYEHU YCAYTUTE, AEIICT-
Ballla B Ta3M ABP>KaBa-4A€HKa, [P YCAOBUE Y€ CHILECTBYBA TPYAOBO IPABOOT-
HOLIIEH/E MEXAY KOMaHAMPOBALIOTO MPEANIPUSTIE U paOOTHIKA 32 IIEPMOAA HA
KOMaHAVPOBaHe

CwpraacHo uAeH 3 ot AupextuBa 96/71, o3araaBeH , YcaoBusi 3a pabora®

»1. AbpKaBuUTe-4AEHKM TPsIOBa A OCUTYDSIT, HE3ABUCUMO OT IPUAOXKUMMUSI 3aKOH
10 OTHOILIEH)E HA TPYAOBOTO IPABOOTHOIIEHVE, TPEATIPUSTUATA, MOCOYEHU B
yaeH 1, maparpad 1, Aa rapaHTMpaT Ha pabOTHMULMTE, KOMAHAMPOBAHM Ha TSIXHA
TEPUTOPMUSI, PEA M YCAOBMsI Ha paboTa [Apyrape B TeKCTa: ,ycAOBus 3a pabora“],
obXBamialym CAEAHUTE BBIIPOCU, KOUTO Ca OMPEAEAEHU B ABP)KaBaTa-4AEHKa, B
KOSITO Ce M3BBbpILBa paborara:

— OT 3aKOHOBM, [T0A3aKOHOBY MAY AAMUHUCTPATUBHYU pas3rnopeaou,

u/vuAun

— 10 CUAATa Ha KOAEKTUBHU AOTOBOPU [ADYTap€e B TEKCTA: ,KOAEKTUBHU TPYAOBU
AOTOBOPU“] MAM apOUTPaKHU pelIeHUs], KOUTO ca buau ob0siBeHM 3a 06IO-
MPUAOKUMU TI0 CMUChAA Ha maparpad 8 AOTOAKOBA, AOKOAKOTO T€ 3acsAraT
AEHOCTUTE, TIOCOYEHU B IPUAOKEHUETO:
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B) MIVHVMAAHUM CTAaBKM Ha 3allAdalllaHE, BKAIOYUTEAHO CTaBKU 32 M3BDHPEACH
TPYA; HaCTOALMaTa TOYKA HE C€ OTHACA 3a AOIIBAHUTEAHN HpOCbeCI/IOHaAHI/I
II€EHCMOHHU CXEMU;

ITo cMuCbAa Ha HACTOSIIATA AVPEKTYBA ITOHSATIETO 32 MUHMMAAHY CTABKY HA 3aIIAQ-
1jaHe, IIOCOYeHO B maparpad 1, OykBa B) ce OIpeAeAsi OT HALIMOHAAHOTO 3aKOHOAQ-
TEACTBO M/MAM MPAKTUKATA HA AbP)KAaBaTa-YAEHKA, HA YMSATO TEPUTOPUS Ce KOMaH-
AUPOBa PaOOTHUKBDT.

7. Taparpadu 1—6 He HaKbPHSIBAT IIPMAATAHETO HA YCAOBYSI 3a HaeMaHe Ha paboTa
[Aa ce yeTe: ,,ycAOBUS 32 paboTa“], KOUTO ca MO-0AaronpusiTHY 38 pabOTHULIUTE.

8. ,KOAeKTUBHU TPYAOBU AOTOBOPU MAM apOUTPaKHU pelleHUs, KOUTO ca Ouau
00s1BeH! 3a OOIIOIPUAOKUMK” 03HAYABA KOAEKTUBHIU TPYAOBU AOTOBOPU UAK apOu-
TPKHU pelleHts], KOUTO TPsiOBa A Ce CIa3BaT OT BCUYKU MPEANIPUSITUS B reorpad-
CKUSI PaiioH U [AQ Ce 4eTe: ,BCUYKY [TPEATIPUSITIS, KOUTO TIOMAAAT B TEXHUS TEPUTO-
puaAeH 06xBar“] B paMKKUTe Ha ChOTBETHATA MTPOQECHS AU OTPACDHA.
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ITpy oTcbcTBUME Ha cucTeMa 32 OOsIBsIBaHE, Y€ AQAE€HU KOAEKTMBHU TPYAOBU AOTO-
BOpU VAU apOMTPaKHM pelIeHUs] ca OOLONPMAOXMMU IO CMMUCbAQ Ha II'bpBaTa
aAVHes, AbpP>KaBUTe-YAEHKM, aKO pelllaT TOBa, Ce OCHOBABaT Ha:

— KOAEKTVBHM TPYAOBU AOTOBOPU MAM apOMTPKHM PeIleHNs], KOUTO Ce PUAArat
00110 [0 OTHOILIEH)E Ha BCUYKU MMOAOOHY MPEANpUSITHsL B reorpadCKusi paitoH
u [AQ ce yeTe: ,BCUYKY MPEANPUSTHSI, KOUTO MOMAAAT B TEXHUSI TEPUTOPUAAEH
00xBat“] B choTBeTHATA MPOdeCHst UAU IIPOMUIIAEH OTPACDA,

n/vAun

— KOAEKTVMBHUTE TPYAOBU AOTOBOPM, KOUTO Ca OMAM CKAIOYEHU OT Haﬁ—npeACTa—
BUTEAHUTE OpraHn3al Ha COUUAAHUTE MMTapTHbOPY HAa HALIVIOHAAHO paBHUIIE U
KOUTO Ce IIpMAAaraT Ha LisiAaTa TEpUTOPUS Ha Abp)KaBaTa,

[IPY YCAOBME Y€ TSIXHOTO IpMAAraHe IO OTHOLIEHME HA MPEANPUSTUSITA, [10CO-
4yeHU B YAeH 1, maparpad 1, rapaHTupa paBHO TpeTUpaHe IO BBIPOCUTE, U3OpOeH!
B I'bpBaTa aAuHes Ha maparpad 1 OT HaCTOSILIMS YAEH, HA Te3U MPEATPUSTUS U
ADYTUTEe IPEANpPUATHS, TOCOYEHM B HACTOsIIAaTa aAlHes, KOUTO Ce HaMupaT B
MMOAOOHO TIOAOXKEHMeE.
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Hayuonarna npasna ypeoba

3akoupr Ha Land Niedersachsen 3a Bb3aaraHe Ha O0OILeCTBEHM MOPBYKU
(Landesvergabegesetz Nds., HapuuyaH MO-HaTaThK ,3aKOH Ha MPOBMHLuMATA®)
ChADBPKA PasopeAOU B 00AaCTTAa Ha BH3AATAHETO HAa OOIIECTBEHU MOPBYKM HA
cronuocT Hait-maako 10 000 EUR. [TpeamOo0ABT Ha TO3U 3aKOH AACK:

»HaCTOSALIMAT 3aKOH ce OOpY C HAPYLIEHUATA HA KOHKYPEHLMSTa, KOUTO Bb3HUKBAT
B 00AaCTTa Ha CTPOUTEACTBOTO U OOLIECTBEHUS I'DAACKU, KPATPAaACKM U Peruo-
HAaA€H TPaHCIIOPT, BCAEACTBME Ha HA€MaHETO Ha eBTMHA pabOTHA pbKa M HaMaAsBa-
HETO Ha MTOCAeABaIljaTa OT TOBA TEXXeCT 3a CUCTEeMUTe 33 COLMAAHA 3aKpMAA. 32 Tasu
LIeA TOII TIPEABIKAQ, Ue Bb3AArallliTe OPTaHM MMAT IIPaBO Ad Bb3AAraT MOPDBUKU 32
CTPOUTEACTBO U OOLIECTBEH I'PAACKM, KPAITPAACKU U PETMOHAAEH TPAHCIIOPT CaMo
Ha MPEeANpPUATYS, KOUTO UBMAAIIAT ONPEAEAEHUTE B KOAEKTUBHUTE TPYAOBU AOIO-
BOPM TPYAOBM BBb3HAarpa’kA€HMsS Ha MACTOTO Ha M3ITbAHEHME Ha IMpecTalyuTe II0
ycAyrara.

CoraacHo § 3, aavHes 1 or 3akoHa Ha NPOBMHLMATA, O3arAaBeH ,3asBA€HME 3a
ImoeMaHe Ha 3aA’bAKEHMe 3a CIla3BaHe Ha KOAEKTUBHUTE TPYAOBU AOTOBOPU‘:

,,AOFOBOPI/ITQ 3a CTPOUTEACTBO C€ IIPEAOCTaBAT CaMO Ha IIPpEANpUATIATA, KOUTO
IIpU IIOAABAaHETO Ha O(fl)epTI/ITe Ce 3aAbAKaBaAT IMMCMEHO Aa M3IIAAIAT Ha CBOUTE
pa6OTHI/IL[I/I KaTO HacpelHa Ipecrauy:Aa 3a M3II'bAHEHMETO Ha CbOTBETHUTE YCAYIU
Hall-MaAKO BDb3HAIPAXXACHUETO, INPEABUAEHO B KOAEKTUBHUSI TPYAOB AOIOBOD,
IIPUAOXKMM Ha MACTOTO Ha M3IIBAHEHME Ha YCAYIUTE€ KbM MOMEHTA, IIPEABUAEH
B CbIINA. CTpOMTeACTBOTO o CMHUCDHAQ HA IIBPPBOTO M3PEYEHNE BKAKYBA M3BDHP-
LIIEHUTE OT IMPEANPUATUATA B obAacTTa Ha CTPOUTEACTBOTO M HA T'PaAXXAAHCKOTO
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CTPOUTEACTBO YCAYTU, KAKTO U AOBDBpIIMTEAHUTE paboTu. [IppBOTO M3peyeHMe ce
[pMAAra ChIIO U IIPU Bb3AaraHe Ha O0LeCTBEH! TOPBbUYKY 32 OOIECTBEHM YCAYTH 110
IPaACKH, KPANTPAACKU U PETMOHAAEH TPAHCIIOPT.”

§ 4, aauHes 1 OT NMOCOYEHMSI 3aKOH, O3arAaBeH ,Bb3AaraHe Ha IMOAMSITBAHUTEAN",
TAQCHK:

»VI3ITbAHUTEASIT Ha MOPDBYKATA MOXKE Aa Bb3Aara Ha MOAUBITBAHUTEAU YCAYTU, 3a
KOUTO € ODOPYABAaHO HErOBOTO MPEAINPUSITHE, CAMO CA€A CIIELMAAHO IUCMEHO
paspellieHre OT Bb3AAraujisi OpraH 3a BceKu oTAeAeH cayyair. OcdepeHTuTe ca
AABXHH OlLe TIPM ITOAABAHETO Ha odepTaTa Cu Aa MTOCOYAT YCAYTUTE, KOUTO Bb3HA-
MepsIBaT AQ Bb3AOKAT Ha MOAM3IIbAHNUTEAU. KOraTo ycAyrure ce Bb3Aarar Ha IOAU3-
I'bAHUTEAU, U3IMTbAHUTEASIT HA MIOPhUYKATA TPSOBA CBILO AQ Ce 3AABAXKU AQ TIOCTABU
Ha MOAM3ITbAHUTEAUTE CBIINTE YCAOBMS, KOUTO Ca My HAAOXKEHM 110 craarta Ha § 3, 4
u§ 7, aAuHest 2, U Aa KOHTPOAUPA CIIa3BAHETO OT MOAU3ITBAHUTEAUTE Ha TIOCOYEHUTE
3aAbAKeHU,

§ 6 OT ChLIUS 3aKOH, 03arAABeH ,,AOKa3aTeACTBa", IPeABIKAA:

»(1) 3a aa ce pasraepa opepraTta My, opepeHTBT TPsIOBa AQ IPUAOXKY KbM HesI CAEA-
HUTE AOKYMQHTI/II

3. 3agBAeHUe 3a ITOeMaHe Ha 3aAbAKeHMe 3a CIa3BaHe Ha KOAEKTMBHUTE TPYAOBU
AOTOBOPM CbTAACHO § 3.
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(2) B cAyuvait 4e MBITPAHEHMETO HA YaCT OT MOPBYKATA CE€ BB3AOXKU HA MOAUBITBA-
HUTEA, IPU Bb3AAraHETO Ha MMOPhYKATA TPSIOBA CHIIO AQ CE€ TPEACTABSAT AOKa3aTeA-
CTBa Ha MMETO Ha MTOAUSITbAHUTEASI CbIAACHO aAuHes 1.

§ 8 oT 3akoHa Ha MPOBUHLIUATA, 03arAaBeH ,CaHKLUMK®, rAacu:

»(1) 3a Aa ce ocurypu criasBaHeTo Ha orpepeaeHute B § 3,4 1 § 7, aauHest 2 3aAbA-
JKEHMSI, Bb3AaraljuTe OPTaHU AOTOBApPST C U3ITBAHUTEAS 32 BCSIKO BUHOBHO HEU3-
ITbAHEHME AOTOBOPHA HEYCTOMKA OT 1 %, KOATO B CAy4Yall HA MHOTOKPAaTHO HEU3ITbA-
HeHUEe MOXe Aa pAocTturHe Ao 10 % or cromHOCTTa Ha MOpbYKara. VI3mbAHUTEAST
€ AADXKEH CBIIO AQ 3allAaTH CIIOMeHaTaTa B I'bPBOTO M3peyeHlMe AOTOBOPHA Heyc-
TOJIKA, KOraTO 32 HEU3ITbAHEHMETO HOCU OTTOBOPHOCT HSIKOJM OT HETOBUTE ITOAM3-
II'bAHUTEAU VAU OT TIOAVIBITBAHUTEA HAa MOAUSIIbAHUTEAS], OCBEH aKO U3II'bAHUTEASIT
He e 3HaeA 3a BBIIPOCHOTO HEM3II'bAHEHME U He € MOI'bA AQ 3Hae 3a Hero. Korarto
AOTOBOpHAaTa HeyCTOIKa € HeCbpa3MepPHO BUCOKA, [0 MCKaHe Ha U3IIbAHUTEAS T
MOXe A2 ObA€ HAMaA€Ha OT Bb3AATalMsI OPraH A0 MMOAXOASLL pasMep.

(2) Bp3aaramure opraHM AOrOBapsiT C M3I'bAHUTEAS, Y€ NPU HeU3II'bAHEHUE Ha
pasmopepbuTe Ha § 3 OT U3IMTBAHUTEAS] MAUM OT HETOBUTE MOAUITBAHUTEAY, KAKTO U
[py IpydO MPOBMHEHME MAM MIPU TIOBTOPHO HEUBITbAHEHUE HA OMpeAeAeHUTe B § 4
" § 7, aavHest 2 3aA'bAXKEHMS, Bb3AArallllisiT OpraH MOXe AQ IPEKpaTu AoroBopa Oe3
IIpeAV3BeCTHeE.

(3) Axo e AOKa3aHO, Ye AAQAEHO TIPEANIPUSATUE He U3IIbAHSBA [TOBTOPHO MAU HAil-
MaAKO ITOpaAM rpybo IpOBMHEHVE HAAOXEHUTE MY 110 CMAATa HA HACTOSLIMS 3aKOH
3aABAKEHMSI, TO Bb3AaraljuTe OpraHu MOTaT AQ IO M3KAIYAT 32 CPOK AO eAHA
FOAMHA OT Bb3AaraHeTo Ha OOIECTBEHU MOPBYKM B 00AACTTAa HA CHOTBETHATA UM
KOMIIETEHTHOCT.
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CHOP’I)T IO TAABHOTO NMPON3BOACTBO U MPECHANINNAAHUAT BbIIPOC

Or axra 3a IpempalaHe e BUAHO, Ye CAeA IIPOlLieAypa 3a Bb3AaraHe Ha oblecTBeHM
nopbuky Land Niedersachsen Bp3aara npes ecenta Ha 2003 r. Ha Objekt und Bauregie
MOpbYKa 32 IPyOM CTPOUTEAHM PAbOTH 3 U3TPAKAAHETO HA MSCTO 3a AMIIABaHe OT
cBobopa B Gottingen-Rosdorf. TToppukata Bp3an3a Ha cymara 8 493 331 EUR 6Ge3
AQHDBK BBPXY A0OaBeHaTa CTOMHOCT. AOrOBOPBT ChABP)KA 3aABAXKEHUETO 3a CIas-
BaHE Ha KOAEKTMBHUTE TPYAOBU AOTOBODPMU, M IO-CIIELMAAHO 32ABAXKEHMETO HA
HAeTUTe Ha CTPOUTEAHATA MAOIAAKA PAaOOTHULIM AQ Ce 3aIAAILA HAll-MaAKO TPYAO-
BOTO Bb3HAarpaKA€HMe, KOETO € B CMAQ Ha MSCTOTO HAa M3I'bAHEHMETO Ha YCAY-
IUTE CBIAACHO MOCOYeHus oA Ne 1 B CIMChKa Ha MPeACTaBUTEAHUTE KOAEKTVBHU
TPYAOBU AOTOBOPU KOAEKTUBEH TPYAOB AOTOBOP ,Crpasy 1 00IeCTBEHO CTPOUTEA-
CTBO" (HapM4aH IO-HATaTBK ,KOAEKTUBEH TPYAOB AOroBop ,Crpapu 1 oO1eCTBEHO
CTPOUTEACTBO").

Objekt und Bauregie moasBa ycayrute Ha ycraHOBeHO B Iloala npepmnpusitue
KaTo nopusmbAHUTeA. IIpes adroro Ha 2004 r. o OTHOLIeHMe Ha IPeANpUATUETO
Bb3HMKBA [TIOAO3PEHIIE, Y€ € HAEAO Ha CTPOMTEAHATA TIAOLIIAAKA pa0OTHA PbKa Cpely
[IO-HVCKO TPYAOBO BBb3HarpaXA€HME OT IPEABMAEHOTO B KOAEKTMBHUS TPYAOB
aorosop ,Crpaau 1 obuiecTBeHO cTpouTeAcTBO“. CAep 3alIOYHAAOTO Pa3CA€ABaHE
kakto Objekt und Bauregie, Taka 1 Land Niedersachsen pa3BaAsT CKAIOUEHNS MEXAY
TSIX AOTOBOp 3a uapaborka. I[TpoBuHLMATA 0O0CHOBABA Pa3BAASIHETO Ha AOrOBOpA
I0-KOHKpeTHO ¢ ¢akTa, ye Objekt und Bauregie He € MBI'BAHMAO AOTOBOPHOTO CU
3aAbAKEHNeE 3a CIIa3BaHe Ha OCOYEHM S KOAEKTMBEH TPYAOB AoroBop. IToctaHoBeHO
e CbAeOHO OIpeAeA€eHle 32 HAAATaHe Ha HaKa3aH/e Ha TAQBHOTO OTTOBOPHO Aulie Ha
yCcTaHOBeHOTO B [ToAla mpeAnpusiTiie, KaTo TO € OOBMHEHO, Y€ € 3alAaTUAO Ha 53
paboTHULM, KOUTO PAbOTAT HA CTPOUTEAHATA MAOIAAKA, camo 46,57 % oT mpeaBU-
AEHOTO MUHMMAaAHO Bb3HAI PAKAEHUE.

B mbepBouHCTaHLMOHHOTO mpousBocTBo Landgericht Hannover ycranoBsiBa, ue
B3emaHeto Ha Objekt und Bauregie, mpoustmyamo ot AoroBop sa uspaborka, e
[IOTaceHO TIOCPEACTBOM IPUXBALIAHETO C AOTOBOPHATA HEYCTONKA B pasMep Ha
84 934,31 EUR (nau 1 % ot pasmepa Ha nmopbukara) B moasa Ha Land Niedersachsen.
CBABT OTXBBPAS MICKA HA APY’)KECTBOTO B OCTAHAAATA MY YacCT.
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CesupaHa CbC Criopa B MPOU3BOACTBOTO IO OOKaABaHe, Mpernpaljaijara opuc-
AVIKLIVIA TIpMeMa, Ye pelllaBaHeTO MY 3aBMCU OT TOBa A YCTAHOBU AQAU TS € AABXKHA
Ad He mprAara 3aKkoHa Ha NMPOBMHLMSTA, MTO-KOHKPETHO, § 8, aanHes 1 or Hero, ¢
MOTUB Y€ TOV HE € CbBMECTUM C YpeAeHOTO B yAeH 49 EO cBOOOAHO MpepOoCTaBsiHE
Ha YCAYTU.

B ToBa OoTHOLIEHNe MOCOYEHATa IOPUCAMKLSA OTOEASI3Ba, Ue 3asIBACHIE 3a I0eEMaHe
Ha 3apbAXKEHNe 3a ClIa3BaHe Ha KOAEKTUBHUTE TPYAOBU AOTOBOPH 3aAbAYKaBaT CTPO-
WUTEAHUTE MPEANIPUITIS HA APYTUTE ABP>KaBU-YAEHKU A CbOOPassT M3INAALAHNATE
Ha TeXHUTe pabOTHMLM Bb3HAIPAXKAEHMSA C HMBOTO HA IO MPAaBMAO MO-BMCOKOTO
Bb3HarpaXkAeHue, KoeTo ce MpuAara Ha MsACTOTO Ha U3ITbAHEHMe Ha MOopbyKaTa B
Iepmanusi. TTop0OHO M3MCKBaHe BOAM AO 3arybata Ha KOHKYPEHTHOTO IIPEAVIM-
CTBO 3a NPEATIPUATHUATA, KOETO Te U3BAMYAT OT IO-HUCKUTE PasXOAM 3a 3aIMAaTU.
ITopapu ToBa 3apbAKEHMETO 32 Clla3BaHe Ha KOAEKTUBHUTE TPYAOBU AOTOBOPU
IIPEACTABASIBA TIpeyKa 3a GU3NIECKUTE U IOPUANYECKUTE AULIA OT ABPKaBU-UAEHKMY,
pasanunu oT PepepasHa penyoauka ['epmanus.

OcBeH TOBa mpernpaljaiiara PUCAUKIUSI UMa ChbMHEHMSI OTHOCHO BBIIPOCA AAAU
3aABAXKEHMETO 32 CIIa3BaHE HA KOAEKTUBHUTE TPYAOBU AOTOBOPU € OOOCHOBaHO
OT MMIIEPATUBHU ChOOpa)KeHUst OT oOIuecTBeH uHTepec. Herlo moBeve, moA0OHO
3aAPAJKEHME HAAXBDPAS HEOOXOAMMOTO 3a 3aKpuAa Ha paboruuuure. Heobxoau-
MOTO 32 3aKpMAaTa Ha paOOTHULIUTE CE OIPEAEAS OT 3aABAKUTEAHOTO MUHUMAAHO
TPYAOBO Bb3HArpaXKA€HIe, KoeTo B ['epMaHMsI cAeABa OT IIpMAAraHeTo Ha 3aKOHA 3a
KOMaHAMpOBaHeTo Ha paboruuiuu (Arbeitnehmer-Entsendegesetz) ot 26 ¢eBpyapu
1996 r. (BGBL 1996 1, crp. 227, Hapuyan no-HarareK ,AEntG“). I[To orHomeHKe Ha
YYXKAECTPaHHUTE PAOOTHULIM 3a8ABAXKEHIETO 32 CITa3BaHe HA KOAEKTUBHUTE TPYAOBU
AOTOBODU He IO3BOASIBA AQ Ce MOCTUTHe AEVICTBUTEAHO PABEHCTBO MEXAY TAX U
repMaHCKUTE PAabOTHULM, a Bb3IMPEISITCTBA HaeMaHeTo Ha Teputopusta Ha Depe-
paaHa pernyOAmka I'epmaHus Ha pabOTHULIM OT Apyra Abp)KaBa-4A€HKA, ThIl KaTo
TEXHUST PaboTOAATEA HE MOXKE AA Ce BB3IIOA3BA OT CBOETO IMPEAUMCTBO OT Pasxo-
AWUTE B KOHKypEHLMSTA.
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Tbi1 KATO CYUTA, Y€ PELIABAHETO Ha CIIOPA, C KOMTO € Ce3UPaH, UBUCKBA ThAKYBAHETO
Ha uAeH 49 EO, Oberlandesgericht peiraBa pa crpe Mpon3BOACTBOTO U AQ IIOCTaBU
Ha C'bAQ CAEAHUS IPEIOAULIMAAEH BBIIPOC:

»IIpeACTaBAsIBA AM HEODOCHOBAHO OIpaHMYeHMe Ha CBOOOAHOTO IPEeAOCTaBsSHe Ha
ycayru o Aorosopa 3a EO 06cTosATEeACTBOTO, Ue Bb3AArallsIT OPraH ce 3aAbAKaBa
CbC 3aKOH AQ Bb3Aara oOljecTBeHa II0PbUKa 32 CTPOMTEACTBO CAMO Ha IIPEATIPUATIS,
KOMTO IIpM NOAABAHETO Ha odepTuTe ca ce 3aAbAXKMAM MUCMEHO A3 MBIAAILAT Ha
CBOMTE PAOOTHMLIM MIAM CAY>KUTEAM KaTO HacpellHa NpecTalys 3a U3II'bAHEHMETO
Ha CbOTBETHUTE YCAYTY Hali-MAaAKO Bb3HArPa’KAEHMETO, IIPEABUAECHO B KOAEKTVB-
HITE TPYAOBU AOTOBODH, IIPMAOKMMM Ha MACTOTO Ha M3ITbAHEHJE Ha MOCOYEHUTe
ycayru?*

ITo nperAuIaAHUS BBIPOC

C BBIIpOCA CU IIpemnpamalnaTa vpUCANKLINS VICKa 110 ChIIECTBO Ad C€ YCTAHOBU AAAU
IIpU IMOAOXXEHME KAaTO Pa3rA€XAaHOTO B 'AABHOTO IIPOM3BOACTBO YA€H 49 EO He
AOITyCKa IIpyeTa OT OPraH Ha Abp’KaBa-YA€HKa 3aKOHOAATEAHA MAPKA, KOATO IIPEA-
nmMCBa Ha Bb3Aarauysa OpraH Aa Bb3Aara O6H.[eCTBeHa IIopbYKa 3a CTPOUTEACTBO
CaMO Ha IIPEANPUATUATA, KOUTO IIPU ITOAABAHETO Ha O(i)ePTI/ITe IIMCMEHO Ce€ 3aAbA-
JKaBaT Aa M3IIAAIIAT HAa CBOUTE pa6OTHI/ILU/I VAN CAYKUTEAM KAaTO HacpelHa Ipec-
TauuAa 3a M3IIbAHEHMETO HAa CbOTBETHUTE YCAYIU Hall-MaAKO Bb3Harpa>xpAeHuerTo,
NIPpEABMAEHO B KOAEKTUMBHUS TPYAOB AOIOBOD, INPUAOXMM Ha MSCTOTO Ha M3ITBA-
HEHNE Ha YCAYTUTE.

Kakto mpepaarar MHOXECTBO OT MPAaBUTEACTBATA, MPEACTABUAM CTAHOBMUIIA TIPEA,
Cpaa, u Komucusita Ha EBpormneiickure 00IIHOCTH, 32 AQ CE€ AQAE TIOAE3€H OTTOBOP
Ha Ipernpalamara PUCAUKLIV, IPU PA3TAEKAAHETO HA MPEIOAULMAAHMS BBIIPOC
CAEABa AQ Ce B3eMar NPeABUA pasmopeabure Ha AupextuBa 96/71 (BX. B TO3U
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cmuchA Pemerne ot 12 okromBpu 2004 1. o poeao Wolff & Miiller, C-60/03, Recueil,
ctp. I-9553, Touka 27, xakto u Pemenne ot 29 anyapu 2008 r. mo poeao Promusicae,
C-275/06, CoopHux, crp. I-271, Touka 42).

BepijHOCT KakTo € BUAHO OT uAeH 1, maparpag 3, OykBa a) OT Hesl, AMDEKTMBATa Ce
IpMAara Mo-cCrelaAHO KbM IIOAOXKEHME, B KOETO YCTAaHOBEHO B Abp)KaBa-YA€HKA
MpeANpUSATIE B PAMKIUTE HAa TPAHCHALIMIOHAAHO IIPEAOCTABSHE HAa YCAYTM KOMaHAU-
pOBa Ha TEPUTOPMSITA HA APYTa AbpiKaBa-dAeHKa pabOTHMLY 32 COOCTBEHA CMeTKa U
II0A CBO€ PBKOBOACTBO ITO AOTOBOP, CKAIOUEH MEXAY KOMaHAMPOBAIIOTO MPEAPU-
ATV U CTPAHATA, 32 KOATO Ca IIPeAHa3HaYeH! YCAYTUTE, AeMCTBAIlA B Ta3M Abp>KaBa-
YAEHKa, IIPM YCAOBME Ye ChIIECTBYBA TPYAOBO IIPABOOTHOIIEHVE MEXKAY KOMaHAN-
pOBaIlOTO IpPEATIpMsATHE U PabOTHMKA 32 MMEPUOAA HA KOMaHAMpoBaHe. [10A00HO
IIOAOXKEHME AEVICTBUTEAHO Ce sIBSIBA HaAULle B AEAOTO IO TAQBHOTO IIPOVI3BOACTBO.

OcBeH TOBa, KaKTO M3THKBA €HEPAAHMSAT AaABOKAT B TOYKa 64 OT CBOETO 3aKAIO-
4yeHMe, CaMUAT (PaKT, e 3aKOHOAATEACTBOTO Ha AbprKaBaTa-uA€HKa KaTo 3aKoHa Ha
MPOBMHLMATA HSIMA 32 LIEA A YPeAU KOMaHAMPOBAHETO Ha PAOOTHULIM, HE MOXe Ad
VIMa 32 MIOCAEAMLIA AQ U3KAIOUM TIOAOKEHME KaTO TOBA IO TAABHOTO IIPOM3BOACTBO
OT IPMAOXHOTO TIOA€ Ha AupekTuBa 96/71.

ITo cuaara Ha yaeH 3, maparpad 1, rppBa aAuHesi, IbPBO ¥ BTOPO THUPE OT AMpPeKTIBa
96/71 mpu TpaHCHALMOHAAHO IPEAOCTaBsIHE HA YCAYTM B 00AACTTa Ha CTPOUTEA-
CTBOTO Ha KOMaHAMPOBaHNTE pabOTHULIM TPsIOBa Aa ObAAQT rapaHTMpPaHU YCAOBMS 3a
pabora, obxBamjau BBIIPOCUTE, IOCOYEH B OYKBU a)—3K) OT pasmopeabaTa, cpea
KOUTO B OyKBa B) Ce HAMMPAT MMHMMAAHM CTaBKM Ha 3amaaijaHe. Teau ycaoBus 3a
pabora ca ompeaeAeHM OT 3aKOHOBH, IIOA3AKOHOBM VIAM QAMUHMCTPATUBHM PasIio-
peAdy M/MAM OT KOAEKTUBHU TPYAOBU AOTOBOPY MAM QpOUTPaXKHM PelleHlsl, KOUTO
ca 6uau obsBeHM 3a obuonpraokumu. CreraacHo maparpad 8, mbpBa aAuHes! OT
CBIIMS YAEH UMEHHO KOAEKTUBHUTE TPYAOBU AOTOBOPY VAU apOUTPKHY pelleHNs
II0 CMMCDBAQ Ha Tasu pasmnopeada, TpsiOBa Aa ce CIasBaT OT BCUYKY MPEATPUSITUS,
KOUTO IONMAAAT B TEXHUS TEPUTOPMAAEH OOXBAaT M B paMKWUTe Ha CbOTBETHATA
npodecusi AU OTPACBhA.
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Yaen 3, maparpa¢ 8, Bropa aamHes: oT AupektuBa 96/71 ocBeH TOBa NMPEAOCTaBsI
APYra Bb3MO>KHOCT Ha AbP)KaBUTEe-YAEHKY TIIPY OTCHCTBME Ha CUCTEMA 3a 00sIBsIBaHe
Ha KOAEKTUBHY TPYAOBU AOTOBOPU MAM apOUTPKHMU PELIEHNS 32 O0LOMPUAOKUMYI
A Ce TI030BaT Ha KOAEKTVBHY TPYAOBM AOTOBOPU MAY apOUTPAXKHU PELIEHNSI, KOUTO
Ce IpuAaraT o0ILo [10 OTHOLIEHVE Ha BCUYKM TOAOOHY TPEATIPUATHS B CbOTBETHMS
OTpacCbhbA, UAU KOAEKTMBHU TPYAOBU AOTOBOPM, KOUTO Ca CKAIOUEHM OT Hall-IIpeA-
CTaBUTEAHUTE OPraHM3alMM Ha COLMAAHNTE MAaPTHbOPY HA HALIMOHAAHO paBHUILE U
KOUTO Ce IIPUAATaT Ha L[FAaTa TEPUTOPUS Ha AbprKaBaTa.

VAQuHO € AQ Ce M3CAeABA AaAM CTaBKaTa Ha 3alAalljaHe, HAAOXKEHa C MsIpKa KaTo
PasTAeXAAQHATA B TAABHOTO TIPOU3BOACTBO, KOSITO C€ ChbABP)Ka B mpuerara oT Land
Niedersachsen 3akoHoBa pasmopepba B obAacTTa Ha OOIECTBEHUTE MOPBHYKU U
KOSITO LieA A2 OOBBpIKE MO-KOHKPETHO TPEANPUSATHE KATO MOAMBITBAHUTEAS Ha
Objekt und Bauregie ¢ KoAeKTUBEH TPYAOB AOTOBOP, YPEXAAll, BBIIPOCHATA CTaBKa
Ha 3alAallaHe, € OIPeAEeA€HA ChIAACHO HSKOe OT omucaHuTe B Touku 21 m 22 ot
HACTOSIIIOTO pelleHye IPaBMAa.

Ha mppBo MsCTO, 3aKOHOBa pasnopeAba KaTo 3aKoHa Ha MPOBUHLMATA, KOSITO caMa
o cebe Cu He OIpeAeAs] HUKAaKBAa MMHMMAaAHa CTaBKa Ha 3allAdlljaHe, He MOXKe Ad Ce
IpreMe 3a 3aKOHOBA pasnopeaba o cMucbaa Ha YaeH 3, maparpad 1, mbpBa aAnHes],
I'bpBO THpe oT AupexTuBa 96/71, KONTO OllpeaeAss MMHMMAaAHA CTAaBKa Ha 3arAa-
IjaHe, KAKTO e TIPEABMAEHO B ChlIlaTa aAuHes, OyKBa B).

Ha BTOpO MsCTO, OTHOCHO BBIIPOCA AAAU KOAEKTMBEH TPYAOB KaTO pPasTA€XAAHUA
B IAQBHOTO NPOM3BOACTBO MPEACTaBAsIBA KOAEKTUBEH TPYAOB AOTOBOD, OOsIBEH 3a
OOI[ONIPMAOXKKM II0 CMMCbAQ HA 4AeH 3, maparpad 1, mbpBa aAuHes, BTOPO THpe
or AupexTuBa 96/71, BbB Bpb3Ka ¢ naparpad 8, mbpBa aAMHEs OT CbIIUS YAEH, OT
npepocTaBeHaTa Ha Cbaa mpemnucka e BUAHO, ue AEntG, KoiTo LieAn Aa TpaHCIO-
Hupa AupexkTtusa 96/71, pasumpsiBa NPUAOXKHOTO [TOAE HA Pa3NopeAOUTe OTHOCHO
MMHMMAaAHUTE TPYAOBM BDb3HAarpaKAGHMSI B KOAEKTUMBHUTE TPYAOBU AOTOBODH,
KOUTO ca 00siBeHM 3a 0010nprA0KuMY B ['epMaHNs, o OTHOLLEHMe Ha paboTopaTe-
AVTE, YCTAaHOBEH! B ADPYTa AbpPyKaBa-uA€HKa, KOUTO KOMaHAMPOBAT CBOM PaOOTHULIY
B ['epmaHus.
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B orroBop Ha BbBmpoc, nocraBen mucmeHo ot Cbaa, Land Niedersachsen obaue
MMOTBBPXKAABA, Y€ KOAEKTMBHUST TPYAOB A0roBop ,Crpapu u oOLIeCcTBEHO CTpO-
MUTEACTBO“ HE € KOAEKTVBEH TPYAOB AOTOBOP, KOWTO € 00sIBEH 32 OOLIOMPUAOKIM
mo cmucbAa Ha AEntG. Ot aApyra cTpana, mpepocTaBeHaTa Ha Cbaa Ipenucka He
CbADBPKa HMKAKBO yKa3aHNe, KOETO Ad MO3BOASIBA AQ Ce€ 3aKAIOYM, 4e AOTOBOPBT
MO>Ke BBIIPEKM TOBa Ad ObAe KBaAMULMPAaH KaTO OOLIOMPUAOKIM IO CMUCHAA Ha
4yAeH 3, maparpad 1, wppBa aAuHes1, BTopo Tupe oT AupektuBa 96/71, BB Bpb3Ka C
naparpa¢ 8, rbpBa aAMHes OT ChLIMS YAEH.

Ha Tpero msicTo, mo ce oTHacs A0 4AeH 3, maparpad 8, Bropa asuHes: or Aupex-
tBa 96/71, OT TeKCTa Ha ChiaTa pasnopeada € BUAHO, Ye TS Ce MPUAara camo mpu
OTCBCTBYE Ha CUCTEMA 3a O0sIBSIBaHE 32 OOIONPUAOKMMY HA KOAEKTUBHU TPYAOBU
Aorosopu, kato BbB QPepepasHa penybanka ['epManHust CAy4asiT He € TaKbB.

OcBeH TOBa KOAEKTUBEH TPYAOB AOTOBOP KaTO PasTAEXAAHUSI B TAABHOTO IMPOMU3-
BOACTBO BbB BCEKUM CAYYAll HE MOXKE AQ CE PA3TAEXKAA KATO TMPEACTABASBAIL KOAEK-
TUBEH TPYAOB AOTOBOP ITO CMUCHAA HA MOCOYEHATa pasrnopepba 1 ole moBeye Kato
KOAEKTUBEH TPYAOB AOTOBOP, IIOCOYEH B I'bPBO TUPE HA ChILATA PasopeAda, KOMTo
»Ce TIPUAara o610 110 OTHOLIEHVE Ha BCUYKY TIOAOOHY MIPEATIPUATUSL B reorpadcKust
PaiToH U [AQ ce YeTe: ,BCUYKU MIPEATIPUSTIAS, KOUTO HOMAAAT B [HETOBUsI] TEPUTOPU-
aAeH 00xBar”“] B paMKuUTe Ha ChOTBETHATA MPODECUS UAY IIPOMUILIAEH OTPAChA”,

BChUIHOCT, B KOHTEKCT KAaTO TO3U B CIIOpPA MO TAABHOTO MPOU3SBOACTBO OOBBp3Ba-
H[UTE TIOCAEAULIM HA KOAEKTUBEH TPYAOB AOTOBOP KAaTO PasTAEKAAHUS B TAABHOTO
MPOUBBOACTBO C€ PA3MPOCTUPAT CAMO AO EAHA YACT OT CTPOUTEAHUS OTPACHA, MOMA-
AQlla B TEPUTOPUAAHUS 0OXBAT HA AOTOBOPA, CAEA KaTO OT €AHA CTPaHa, 3aKOHOAA-
TEACTBOTO, KOETO BOAU AO TIOAOOHU TOCAEAULIM, Ce TIPUAAra caMo 3a OOI[eCTBEHU
MOP'BYKK, KATO CE U3KAIOUBAT YACTHUTE MOPBYUKM, & OT APYra CTPaHa, TIOCOUEHUSIT
KOAEKTMBEH TPYAOB AOTOBOP He € 005IBEH 32 O0IIOIPUAOKUM.
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OT ropensA0XEHOTO CAEABa, Y€ MSPKa KaTO PAsTAEKAAHATA B TAABHOTO INPOU3-
BOACTBO He OTPEAEAs] CTaBKaTa Ha 3allAAlljaHe ChbIAACHO MPABUAATA, IPEABUAEHU B
yAeH 3, maparpad 1, mbpBa aAMHes], TbPBO U BTOPO TUpe U maparpad 8, BTopa aAnHest
ot Aupexrtusa 96/71.

[Topapu ToBa He MOXe AQ Ce CUMTA, Ye TaKaBa CTaBKa Ha 3allAalllaHe MPEeACTaBASIBA
MMHMMAaAHA CTAaBKa Ha 3aIlAalllaHe [10 CMUChAA Ha YAeH 3, maparpad 1, mbpBa aAnHes,
OyKkBa B) OT ChLIaTA AUPEKTUBA, KOSTO ABP)KaBUTE-YAEHKM MMAT IIPABO AQ HAAOXKAT
CBIrAACHO AMPEKTVBATa Ha YCTAHOBEHU B APYIM ABP’KaBU-YAEHKM IPEANPUATHSA
B paMKUTE HA TPAaHCHAL[MOHAAHO MPEAOCTaBsSIHE HAa YCAYIM (BXX. B TO3U CMUCDBA
Pemenue ot 18 aexemBpu 2007 r. mo paeao Laval un Partneri, C-341/05, C60pHUK,
crp. I-11767, Touku 70 n 71).

Cpl0 Taka TaKaBa CTaBKa Ha 3allAAll[aHe He MOXKE AQ Ce CYMTA 3a IMO-OAArONpPUATHO
3a paboOTHULIMTE YCAOBME 3a paboTa 0 CMUChAQ HA 4YAeH 3, maparpad 7 ot Aupek-
TuBa 96/71.

[To-cneunasHo, mocoyeHara pasnopeaba He 61 MOraa Aa ObA€ ThAKYBaHA B CMUCDA,
Je MMO3BOASIBA HA IPUEMAIATa ABP)KaBa-YAE€HKA Ad MTOAUMHM IIPEAOCTABSIHETO Ha
YCAYTM HA HeilHATa TEPUTOPUSI HA CbOAIOAABAHETO HA YCAOBMS 32 paboTa, KOUTO
HAAXBBPAST 3aABAXKUTEAHUTE MIPABMAQ 38 MMHMMAAHA 3aKpuaa. BepigHocT, mo ce
OTHACSI AO BBIIPOCUTE, TIPEABMAEHU B uAeH 3, maparpad 1, mppBa aAuHes:, OyKBU
a)—X) ot Hes1, AupekTuBa 96/71 U3PUYHO MPEABIKAA CTENIEHTA Ha 3aKPUAQ, KOSITO
MpHUeMalaTa AbpP)KaBa-4YAEHKA MMa IMPABO AA HAAOXKU HA YCTAHOBEHUTE B APYIU
ADPIKABU-YAEHKU TPEATIPUATUS B TIOA3a HA TEXHUTE PabOTHUIM, KOMAHAUPOBAHU
Ha HeltHa Teputopusi. OT Apyra CTpaHa, TAKOBa ThAKYBaHe 61 AUIIMAO ITOCOYEHATA
AMPeKTUBa OT moAe3Ho AerictBue (Pemenne mo peao Laval un Partneri, mocoyeHo
no-rope, Touka 80).

CAeAOBaTeAHO U IIpU YTOBOPKATA, Y€ YCTAHOBEHUTE B APYI'M AbDPIKaBU-YAE€HKU IIPEA-
NpUATUA MOraT, MO-CIIEJVMAAHO B PAMKUTE Ha 3aABAKEHNME, KOETO Ca IOE€AU KbM
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CBOSI KOMaHAMPOBAH MEPCOHAA, AOODOBOAHO AQ Ce IPUCBEAMHST B IMpUeMalaTa
AbpPXaBa KbM €BEHTYaAHO MO-0AAronpusiTeH KOAEKTUBEH TPYAOB AOTOBOP, HUBOTO
Ha 3aKpMAQ, KOeTo TpsibBa Aa ObA€ rapaHTMPAHO Ha KOMAaHAMPOBaHUTE PabOTHULIM
Ha TEpPUTOpUATA HA INpUEMAIaTa AbpKaBa MO IPUHLMUII € OTPAaHUYEHO AO TOBA,
KOETO € TIPEABUAEHO B YAeH 3, maparpa¢ 1, mppBa aauHesi, OyKBu a)—XK) OoT Aupek-
TrBa 96/71, 0OCBEH aKO Bb3 OCHOBA Ha 3aKOHA MIAY Ha KOAEKTUBHI TPYAOBU AOTOBOPU
B AbpJKaBaTa-4A€HKA 10 IIPOM3X0A IMOCOYEHUTE PAOOTHULM He Ce MMOA3BAT Beue OT
0-0AaronpUsTHY YCAOBUS 3a paboTa MO BBIPOCUTE, NPEABUAEHM B IIOCOYEHATA
pasmopepba. (Peumenue o aeao Laval un Partneri, mocoueHo mo-rope, Touka 81).
CAyYasIT 110 AEAOTO I10 TAABHOTO MTPOU3BOACTBO 00aye He M3TAEXAA TAaKbB.

OT ropensA0XXeHOTO € CAeABA, Ye AbpP)KaBa-4AeHKa HAMa IIPaBO AQ HAAara ITo CMAATa
Ha AupektuBa 96/71 Ha yCTaHOBEHUTE B APYTU ABP)KaBU-UAEHKU IPEANPUSITUS
CTaBKa Ha 3alAalllaHe KaToO IIPeABUMAEHATAa BBB BBIIPOCHUS KOAEKTUBEH TPYAOB
Aorosop ,Crpap ¥ o0IeCTBEHO CTPOUTEACTBO" Upe3 MAPKa KaTo pasrAeXAaHaTa B
IAQBHOTO IIPOVI3BOACTBO.

ToBa TbAKyBaHe Ha AupekTuBa 96/71 ce MOTBBP)KAABa IIPU Pa3TAEXKAAHETO U B
cBeTAnHaTta Ha yAeH 49 EO, Tbi1 KaTo AMpeKTUBaTa 11eAV TO-KOHKPETHO peaAusupa-
HETO Ha CBOOOAHOTO IIPEAOCTABSIHE HA YCAYTH, KOETO € eAHa OT OCHOBHUTE CBOOOAN,
rapaHTupasu ot Aorosopa.

KakTto 1sTbKBa T€HEPaAHMAT aABOKAT B TOYKaA 103 oT 3aKAIOYEHUETO CU, KaTO 3aAbA-
J’KaBa USITbAHUTEANTE HA O61HeCTBeHI/I MOPDHYKM 3a CTPOUTEACTBO I KOCBEHO TEXHUTE
IIOAVIBITBAHUTEAN AQ IPUAAraT MMHUMAAHO Bb3HArpaXXA€HME KaTO IIPEABUAEHOTO
B KOAEKTUBHUA TPYAOB AOrOBOp ,,CI'paAI/I n O6I.I.[eCTBeHO CTpOI/ITeACTBO“, 3aKOHO-
AQTEACTBO KaKTO 3akoHa Ha NIPpOBMHLMATA MOXXE Aa HAAOXM Ha AOCTaBUMLMTE HA
YCAYIY, YCTAaHOBEHM B ApYyra Abp’KaBa-dYA€HKA, KbAETO MMHVMAAHUTE CTAaBKU 3a
3almAaljaHe Cca IMO-HUCKU, AOITbAHUTEAHA MKOHOMMYECKA TEXECT, KOATO MOXKe Aa
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AOBeae AO 3abpaHa, 3aTPYAHsIBAaHE MAM I0-CAa0a IPUBAEKATEAHOCT Ha UBITbAHE-
HMETO Ha TEXHUTE YCAYTU B IIpMeMaliaTa Abp>kaBa-uyaeHka. [Topaau ToBa MsipKa KaTto
pasraexpaHata B TAABHOTO NMPOM3BOACTBO MOXKE Aa MIPEACTABASIBA OTPaHUYEHUE 10
cMUCDbAA Ha yAeH 49 EO.

OcBeH TOBa B poTnBopeyre Ha TBbpAsHOTO oT Land Niedersachsen u ot mHoro ot
MPAaBUTEACTBATa, IPEACTaBUAM CcTaHoBuIIa npep Chaa, TakaBa MspKa He OU MOraa
A ce cunTa 32 0O0CHOBAHA OT 11€ATA 3a 3aKPUAA HA PAOOTHUIUTE.

BChUIHOCT, KaKTO 6e MOCOYeHO B TOYKa 29 OT HACTOALIOTO pEIleHUe, Thil KaTo
CTaBa BBIPOC 33 OMPEAEAEHA OT KOAEKTUBEH TPYAOB AOTOBOP KaTO PasTAEXK-
AQHUS B TAABHOTO TIPOM3BOACTBO CTaBKa Ha 3alAalljaHe, Ta3u CTaBKa Ce MpUAAra B
PE3YATAT OT 3aKOHOAATEACTBO KaTO 3aKOHA HA MPOBMHIMSITA CAMO 32 YaCT OT CTPO-
UTEAHUsSI OTPACHA, TIPU MTOAOXKEHNE, Ye OT €AHA CTPaHa, TOBA 3aKOHOAATEACTBO Ce
mpHAara caMo 3a OOIIEeCTBEHU MOPBYKY, KATO C€ UBKAKOUBAT YACTHUTE MOPBYUKIY,
a OT ApYra CTpaHa, IOCOYEHUST KOAEKTUBEH TPYAOB AOTOBOD He € OuA 00siBeH 3a
OOLIOMIPUAOKUM.

[TpepocTaBeHaTa Ha Cpaa mpemucka obade He ChbABPIKA HUKAKBA MHAVLIVIS, KOETO AQ
[T0O3BOAU AQ CE AOCTUTHE AO M3BOAQ, Y€ 3aKPUAATA, IPOM3TUYALIA OT TaKaBa CTABKa
Ha 3amAalifaHe, KOSITO KaKTO U3ThKBA U IperpalaliaTta PUCAUKLUI, HAAXBDPAS
MMHMMaAHAaTa CTaBKa Ha 3alAalllaHe, IpuAaraHa mno cuaara Ha AEntG, e HeoOxo-
AVIMa 32 pabOTHHUK, KOITO U3BBPIIBA AEMHOCT B CTPOUTEAHMS OTPACHA, CAMO KOraTo
CHUIVSIT € HaeT B paMKUTE Ha OOlIeCTBEHa MOPBYKA 32 CTPOUTEACTBO, @ HE KOTraTo
paboTu B paMKKTE HA YACTHA MMOPDbYKA.

ITopapy cpiyiTe MOTUBU KaTO ITocouyeHuTe B TOUk 39 1 40 OT HaCTOALIOTO pellieHye
BBIIPOCHOTO OTpaHMYEHIE HE MOXKE Aa Ce CYMTA 32 0OOCHOBAHO OT LI€ATa 32 OCUTY-
psIBaHe HA 3aKPUAA Ha HE3aBMCMMATa OPraHM3alMs Ha MPOGECUOHAAHUS KUBOT OT
CMHAMKATUTe, Ha KOSITO Ce [T030BaBa TepPMaHCKOTO IIPABUTEACTBO.

I - 2042



42

43

44

RUFFERT

Ha mocaeAHO M5ICTO, 110 Ce OTHACS AO LIEATA 32 OCUTYpPsiBaHe Ha (MHAHCOBA CTAOMA-
HOCT Ha CUCTEMMTE 32 COLIMAAHO OCUTYPsIBaHe, Ha KOSITO TepMaHCKOTO IIPaBUTEACTBO
ChILO Ce MT030BaBa, KATO MOAABPKA, Ye e(EeKTUBHOCTTA Ha CUCTEMAaTa 32 COLIMAAHO
OCHTYypsIBaHE 3aBMCH OT HUMBOTO Ha 3allAalljaHe Ha pabOTHULIUTE, OT IPEAOCTaBEeHATA
Ha Cppa IpemnucKa He € BUAHO, Ye MIPKa KaTO PasrA€KAAQHATa B TAABHOTO IIPOU3BOA-
CTBO € HeOOXOAMMA, 32 Aa Ce TIOCTUTHE LieATa 32 U30sirBaHe Ha PUCKA OT CEPUO3HO
3acTpallaBaHe Ha (PMHAHCOBOTO paBHOBeCHe HA CUCTEMATa 32 COLMAAHO OCUTYPs-
BaHe — L[€A, [10 OTHOILIEeHMe Ha KosiTo ChABT MPM3HABA, Y€ He € M3KAIOUEHO AQ IIPEA-
CTaBAsIBA MMIIEPATUBHO CbOOpa)KeHUE OT OOLIeCTBEH UHTepeC (BX. MO-KOHKPETHO
Pemenue ot 16 mait 2006 r. mo peao Watts, C-372/04, Recueil, ctp. [-4325, Touka 103
U HUTUPaHaTa ChbAeOHA MIPAKTUKA).

[TpeABUA BCUYKK TOPEM3AOKEHM ChOOpaKeHMsI Ha TIOCTABEHMsI BBIPOC CAEABA Ad
ce oTroBopy, ye AupextuBa 96/71, TbaKyBaHa B cBeTAuHaTa Ha uyaeH 49 EO, He
AOIIyCKa TIpU MOAOXKEHME KAaTO PasTA€KAAHOTO B TAABHOTO IPOU3BOACTBO IIpHeTa
OT OpraH Ha Abp’KaBa-uA€HKa 3aKOHOAAQTEAHA MSPKA, KOSITO MPEANNCBA HA Bb3Aa-
raiusi OpraH Aa Bb3aara o0I[ecTBeHa MOPhYKA 32 CTPOUTEACTBO CAMO Ha MPEATIPU-
SITUST, KOUTO TIPU ITOAABAHETO Ha O(epPTUTE MICMEHO Ce 3aAbAYKABAT AQ UBIIAQILAT Ha
CBOUTE pabOTHULIM MAM CAY>)KUTEAM KATO HACPeIHa IPpeCcTaliys 3a M3II'bAHEHMETO Ha
CBOTBETHUTE YCAYTY ITOHE Bb3HATPAXXAEHUETO, TPEABUAEHO B KOAEKTUBHUS TPYAOB
AOTOBOD, IPMAOXXUM Ha MACTOTO Ha M3IT'bAHEHME Ha YCAYTUTE.

ITo cppAeOHUTE PAa3HOCKHU

C oraep Ha 0OCTOSITEACTBOTO, Y€ 3a CTPAHUTE II0 [AABHOTO IPOU3BOACTBO HACTO-
SIOTO AEAO TMPEACTABASIBA OTKAOHEHME OT OOMYAMHUS XOA Ha MPOU3BOACTBOTO
mpeA MpenpamamaTa PUCAUKLS, TOCAEAHATA CAEABA Aa Ce TIPOU3HECE TI0 ChAED-
HUTe pasHOCKU. Pa3xoauTe, HamipaBeHM 3a MPEACTaBsHe Ha cTaHoBuIIA mpep Chaa,
Pa3AMYHU OT T€3U Ha TIOCOYEHUTE CTPaHU, HE IIOAAEXKAT Ha Bb3CTAHOBSIBAHE.
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PEINEHME OT 3.4.2008 r. — AEAO C-346/06

I[To nzaoxennte crobparkernsi CbAbT (BTOPU CHCTAB) peln:

Aupextusa 96/71/EO na EBponerickusa napaameHT 1 Ha CbBeTa oT 16 AoeKeMBpU
1996 ropHa OTHOCHO KOMaHAMPOBAHETO HA PA0OOTHULIY B PAMKUTE Ha IMPEAOC-
TaBsIHETO HA YCAYI'M, ThAKYBaHa B cBeTAMHaTa Ha 4yAeH 49 EO, He pomycka npu
NOAO)KEHHE KaTO Pa3rAe)XAAaHOTO B FTAABHOTO NPON3BOACTBO NpHETA OT OpraH
Ha AbprKaBa-YAeHKa 3aKOHOAATeAHAa MSIPKA, KOSITO NPEeANCBAa HAa Bb3Aarams
opraH Aa Bb3Aara oOIleCTBEHa NMOPBYKA 3a CTPOUTEACTBO CaMO Ha IIpeA-
NpUATUA, KOUTO MPU NOAABAHETO Ha odepTUTe MUCMEHO ce 3aAbAKaBaT Aa
M3MAAIIAT HA CBOUTE PAOOTHUIIY VAU CAY>KUTEAU KaTO HAaCPelHa mpecTanus 3a
U3II'bAHEHUETO HA CbOTBETHUTE YCAYTM Hali-MaAKO Bb3HAarpakKAEHUETO, NPeEA-
BHAEHO B KOAEKTUBHNS TPYAOB AOTOBOP, NIPUAOKMM Ha MSCTOTO Ha U3IIbA-
HeHMe Ha YCAYTUTe.

IMoamucu
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