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IMokaHa 3a mpefcTaBsHe Ha MHEHMs1 ChrimacHo wien 1, maparpad 2 ot wacr I na Ilporokon Ne 3 kbM
Cnopasymenuero Mexny mbpxasute or EACT 3a cb3gaBaHe Ha HaJ30peH OpraH M Cb[l OTHOCHO
I'bPKABHATA MOMOLI 32 (UHAHCUPAHETO HA KOHLEPTHA 3ana U KoHdepeHTeH meHThp Harpa

(2013/C 229/09)

C Pemerne Ne 128/13/COL or 20 mapr 2013 r., BB3IPON3BENCHO Ha ABTCHTUUHMS €3UK HA CTPAHMLITE CTIET TOBA
pestome, Hamzoprusit opran Ha EACT otkpu mporenypa cbriiacHo wied 1, naparpad 2 or uacr I Ha [Iporokon Ne 3
kbM Cnopasymenmero Mexpy mbpxasute oT EACT 3a ch3aBaHe Ha Ha30peH OpraH M cbj. VICIaHOCKMTe OpraHyu ca
MHQOPMMPAHN Upe3 M3MPALIAHEe HA KOIME OT PELICHUETO.

C nacrosuoro mssectne Hapsopumsar opran Ha EACT npukansa mbpxasure or EACT, mppxapute-unienku Ha EC, u
3aMHTEPECOBAHUTE CTPAHM NIa W3IPATAT CBOMTE MHEHMA OTHOCHO BBIIPOCHATA MAPKA B CPOK OT €IMH Mecell OT
nyO/MKyBaHeTO Ha VM3BECTHETO HA CIIEIHMs afpec:

EFTA Surveillance Authority
Registry

Rue Belliard/Belliardstraat 35
1040 Bruxelles/Brussel
BELGIQUE/BELGIE

Muennsra me GbgaT mpeageHy Ha MCTaHACKUTE opradi. CaMONMYHOCTTA HA 3aMHTEPECOBAHATA CTPaHa, M3IPATHIIA
MHEHME, MOXe [1a He Oble pasKpuTa, aKO TOBa GblIe IMOMCKAHO MICMEHO, KaTO Ce M3JI0KAT ChOTBETHUTE IPUUNHIL

OBOBIIEHME

IIpouenypa

Ilpes centemspy 2011 1. B Hamsopuust opran Ha EACT (,Opransr) mocrsiBa kamba OTHOCHO NPEIIONAracMo
cyOcuampaHe OT MCIIAHICKATa TbpKaBa ¥ IPACKATa yIpaBa Ha PelKSIBUK B 0733 Ha KOH(EPEHTHUTE, PeCTOpaH-
THOPCKMTE M KeTBPUHI YCIIyTMTe B KOHLEPTHA 3a/ma 1 KoHdepenteH ienTsp Harpa (Harpa). Bememcrsue Ha ToBa
OpraHbr M3Mpala [Be 3aMMTBAHMS 34 MHQOPMALMS, HAa KOMTO MCIAHICKUTE BIIACTY OTTOBApSIT.

Onucanue Ha MspKaTa

IIpe3 2004 r. ucraHuCKaTa IbpKaBa U IPAfCcKaTa ympasa Ha PeiiksBUK OOSBSIBAT TPbKHA IPOLEMypa 3a Ch3IABAHE
Ha MyOIMYHO-YaCTHO MAPTHHOPCTBO BbB BPB3KA C M3rPAXKIAHETO, IPOCKTUPAHETO M eKCIUIOATALMATA HA KOHIEPTHA
3a1ma 1 KoH(epeHTeH LeHTbp ¢ obuia miour or 28 000 k8. M. Ha 12 stuyapu 2007 1., Cliell KaTo € ONpeieneHa Haii-
M3rOIIHATA OQepTa, 3aM0UBa M3IPaXIAHETO HA KOHIEPTHA 3a1a 1 KoHdepenteH ueHTsp Harpa. [opamy ¢uaHcoBus
cpus B Vicnanmus msrpaxpanero Ha Harpa spemenHO e npeycranoseHo npes 2008 r. Majnko Mo-KbCHO KMETBT Ha
PeiiKsIBUK M MUHMCTBPBT Ha 0OPA30BAHMETO MOCTUIAT CIOPAa3yMeHMe, OT KOETO CIIe[iBa, ue IbpKaBaTa M rpalcKata
yIpaBa Lie NMPONBIKAT M3TPAXKMIAHETO HA MpoekTa Oe3 wacTHmsi maprabop. Crpamata e OTKpuTa OQUIMAIHO Ha
20 asrycr 2011 .

Harpa e 3amucrieHa KaTo MsCTO 32 M3BBPIUBAHETO HA PA3NMUHM YCIYIM M OEHHOCTH. VICTAHICKMAT CUMQOHMYEH
OpKecTbp M VlcnaHmckara omepa ca CKITIOYWMIIM TBITOCPOYHM TOTOBOPYU 33 U3MOI3BAHETO HA HSKOYM CHOPBKEHMS B
Harpa. Ocsen ToBa B Harpa ce mpoBexiaT KOHpepeHLMM M B Hesl MMa YeTMPU KOH(PEPEHTHM 3ay C PasiMuHu
pasmepy. Harpa e mOMakVH 1 Ha pasmMuHM OPYTYM apTUCTUYHY MPOSBM, KaTO HAIpUMEp ION- M POK-KOHIEPTU Ha
VICTIAHOCKY ¥ 4yXHeCTpaHHM M3mbiHuter. [pyru pefiHocty B Harpa KaTo KeThpUHI YCIYIYM, PeCTOPaHTH,
My3VKQICH Mara3uH M Mara3uH 3a MeOemy ce eKCIUTOATMpAT OT YacTHM IPYKeCTBA, KOMTO HACMAT CHOPBXKCHMS B
Harpa. Tesu cbopbXeHUs ce OTHABAaT IO HAaeM HA YacTHM OIepaTopu IIpM Ia3apHM YCIIOBUSL BCIIENCTBUE HA
TpOBeNeH) MyOIMYHM THProBe, HA KOMTO Ca MpUETH Haii-OmaronpustHute odepti.

Harpa e m31s1o coOCTBEHOCT Ha MCMaHNCKata gbpxasa (54 %) u rpajckara ympasa Ha Peiikssuk (46 %), xouto
OCUIYpSIBAT 3HAYMTENHY TONMUIHM BHOCKM CIIOpeT ydacTueTo cu B mpoekrta. Crien otBapsiHeto cut Harpa pabotu cbe
3HAUMTeNeH TOMMIIEH IeQUIMT, KONTO e MOKPMBaH OT GIOIKETMTE Ha MCIAHICKATA IbPXKaBa ¥ Ha rpam PeilksBuK.
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CTaHoBMIIE Ha UCITAHICKUTE OpraHmu

Crioper MCTaHICKNUTe OpraHu ¢puHaHCUpaHeTo Ha Harpa He e CBbP3aHO ¢ IbpXKABHA MOMOIL, Thil KATO Te HAIUIEXKHO
TapaHTMpaT, ue ¥Ma OTHENIHM CMETKM 3a Pa3nyuHuTe MIEMHOCTM B KOHLEPTHATa 3a/la M KOHQEPEHTHMS LEHTHP. B
NOIKpeNa Ha TOBA TBbpHCHME MCIIAHNCKUTE OpPraHM IPeNCTaBMXa HOKIAamM OT [Be CUCTOBOIHM (QUPMU OTHOCHO
PA3MEIHETO HA CYETOBOPHMTE CMETKM Ha IPYXKECTBAaTa, Y4acTBallM B eKcIUloaTamysra Ha Harpa. Vcnanpckure
OpraHy IPENOCTABUXA M LICHOB!M AHAIIM3M, B KOUTO €A CPABHEHM LICHUTE HA CXOIHU KOHQEPEeHTHU ChOPDHKEHMS B
PeiiksBMK B3 OCHOBA HA TSXHATA roleMuHa M KamarmteT. OCBeH TOBA WMCIAHICKUTE OpraHM TBBPIAT, Ye KOHde-
PEHTHIMSIT OM3HEC MIONOKMTEIHO NOMPUHACS 3a IpyruTe HeitHocTy Ha Harpa u 6e3 KoHepeHTHuMs Gu3Hec pasxomute,
HEOOXONMMIL 3d IIPOBEKIAHETO HA OPYIMTe HeNHOCTH, Ouxa OMIM 3HAUMTENHO NO-BUCOKIL

Hannmume Ha mbpKaBHa moMoIL
Ipedumcmea, erarousawju 0sPRABHL pecypcu, npedocmaseny Ha npednpusmue

Thil KaTO WCTAHOCKATA IbpKaBa M [PAICKaTa yIpaBa Ha PeiKSIBMK 3a€MHO IOKPMBAT TOMMIUHMS HeQUMUMUT OT
paborara Ha Harpa, Karo eXeromHo [ONPMHACAT C M3BECTHA YacT OT CBOMTe OIOIKETH, CTaBa BBHIPOC 3a
IbPKaBHM Pecypcy MO cMuchia Ha wied 61 or Cnopasymenuero 3a EMII.

OpraHsT € Ha MHeHHe, Ye ¥ M3PaXKMAaHeTo, M eKCINIOATALMATA Ha MHQPACTPYKTYpa MPEICTaBIIsBAT MKOHOMUYECKA
IeHOCT camit 1o ceGe ci, aKo Ta3u MHPPACTPyKTypa e iy wie Gble M3MON3BaHA C LN MPENOCTaBsIHE HA CTOKM WITH
yoryrn Ha masapa ('). Hskou or pefiHocrure, KouTo Ce IpoBexmar B Harpa, mo-creumanHo KoHpepeHuuy,
TeaTpaiHM MPEICTABICHNS, KOHUEPTH HA MOMyIsSpHA My3MKa M Jp., MOTAT [a MpHUBIIEKAT 3HAUMTeNeH Opoit
KIIMEHTH, KaTO CBIIEBPEMEHHO Ca B KOHKYPEHIMs C YacTHH LIEHTPOBE 3a MPOBEXKIAHE HA KOH(EPEHINM, Tearpy
WM JIPYTU MecTa 3a My3uKanHu usmbiHeHus. CrenosatenHo HamsopHuUAT opraH mspassiBa MpelBapuUTeNHO MHEHMe,
e JIpyKecTBaTa, yuaCTBallM B €KCINIOaTalyMATa Ha Harpa, IOKOJIKOTO M3BBPIIBAT THProBCKM HEMHOCTH, MOTaT MIa ce
OIpeNIeNAT KaTo MPENnpuATHS.

Ocsen ToBa OpraHsT Cumta, ye MYONMYHOTO (QMHAHCMPAHE HA CTPOMTENICTBOTO Ha Harpa mpefcraBiisiBa MKOHO-
MIUECKO IPEIVMCTBO M CIIEHOBATENHO MOMOLI, Thil KaTO MPOEKTBT He OM MOTBI Ia Ce OCHLIeCTBM 0Oe3 TakoBa
dunancupane. OcBeH TOBa TPETOCTABs Ce TPEMMMCTBO HA [PYXKeCTBATA, yuyacTBAlM B eKCIUloataumsra Ha Harpa,
nor popMaTa Ha HepearM3MPaHM Medandu, Thit KaTo IbpxKaBaTa M IPAICKaTa yIpaBa He M3MCKBAT Bb3BPHLIAEMOCT Ha
VHBECTULIMNTE CY B KOHLEPTHATA 3a71a M KOH(EPEHTHMs LEHTHP, OKONKOTO Te3U HAPYXKeCTBA M3BbPLIBAT THPIOBCKM
[e/HOCTY, KATO IPOBEKNAHETO Ha KOHGEpeHLMM WM OPYTM apTUCTMYHM Mposiu. [IpemBapuTenHaTa OLeHKa Ha
OpraHa IOKa3Ba, 4e Ha HUTO €IMH €Tall OT MPOEKTa (CTPOMTENICTBO, eKCIVIOATALMsl M IOJI3BaHE) He MOXke Ma ce
MBKITIOUM HaIMYMETO Ha M3OMPATETHO MKOHOMMYECKO MPEIMMCTBO.

Hapymaeaue HA ROHRYpEHUUAMaA U OmpaskeHue 6spxy maespeosuima /neskby doeoeapﬂw,ume ce cmpadu

Moze Ha ce NpeNNonoXy HATMUMETO Ha Bh3[EHCTBUE BbPXY THPrOBUATA, Thil KaTO Ma3apbT 3a OpraHM3MpPaHE Ha
MEXIyHAPOIHN MPOSIBY, KATO KOHQEPEHLMM M CHOMTHUS, € OTBOPEH 33 KOHKYPEHLMSATA MEXIy OpTaHM3aTopuTe Ha
TaKMBa CHOMTIS, KAKTO M MEXIy YIPaBUTEIINTE HA MECTA, B KOUTO Te Ja GbIAT MPOBEHECHM, a U MIBeTe KATeropyu 1o
IPYHUMIT Pa3BMBAaT NEHOCTY, NMPEIMET Ha ThProBuATa MexXmy mbpxkasure oT EMIL. B Tosm chyvait e owme mo-
BEPOATHO [Ia MMa OTpaKeHMe BbpXy THPIOBMATA MEXIY HAKOM ChcelHM Ibpxkasu or EMIT mopamm ectecTBOTO Ha
KoH(epeHTHUs 6uHec (). CrieoBaTeIHO, MO NpelBapuTeNHa oleHKa Ha OpraHa, MsipKaTa 3acTpallaBa 1 HapyLIn
KOHKYPEeHLMATA M J1a 3aCerHe ThprosusATa B pamkure Ha EMII

CBbBMeCTUMOCT Ha TIOMOIITA

B cpotBercTBue ¢ wieH 61, maparpad 3, Oyksa B) or Cropasymenuero 3a EVII, Tenkysan or OpraHa u paspaboreH
or EBporeiickata KoMucust B paMKuTe Ha IpeauuieH wieH 87, maparpa 3, Oyksa 1) or Horosopa 3a EO, momac-
Tostwem wieH 107, maparpad 3, Oyksa 1) or [JQEC, nomoumre 3a HachpuasaHe Ha KyITypara ¥ OIasBaHe Ha
HACTIE[ICTBOTO MOXKE Ja CE CUMTAT 3a ChbBMECTMMIM C (yHKUMOHMpaHero Ha Cropasymennero 3a EMII, korato Takusa
IOMOIIY He 3aCsraT yCIOBMATAa HA THPIoBus M KOHKypeHimst B EMII mo cremeH, KOsITo mpoTmBOpeun Ha oOuivs
uHTepec. VIcnaHucKmTe opraHM 3asByXa, Y€ OCHOBHATA LIETl Ha BBIIPOCHATA MAPKA € HachpuaBaHETO Ha KyITypaTa
ype3 M3IPAXIAHETO HA KOHLEPTHA 3aj1a, B KOATO OMxa MOIIM IIa ce IOMeIlaBaT M VcIaHgcKuaT cumoHMYeH
opkectbp, M Mcmannckata omepa. OpraHbT npmema, ye KaTo ce MMa TNPENBUIl IIPeIHa3HAYEHMETO 33 KyNTypHU
LeMM HA 3aMata 3a CUMQOHMYHM KOHIEPTM M ONepHM, M3TPAXMAHETO M EKCIUIOATHPAHeTo M GMxa MOrmM ja ce
OIIpeNIeNAT KaTo MOMOLI 3a HaChpyaBaHe Ha KyJTypaTa.

(*) Bx. Pemenue na Kommcuara no meno SA.33618 (Ilseunss) Quuancupane Ha cnopmuua romnaerc 6 Yncana (OB C 152,
30.5.2012 r., crp. 18), naparpad 19.

(®) Bx. meno T-90/09 Moj o Concerts BV u Amsterdam Music Dome Exploitatie BV/Eeponeiicra romucus, ompemerneHye Ha
Obumst cpi o1 26 syapu 2012 r., maparpad 45, my6mikysaro B OB C 89, 24.3.2012 r., ctp. 22.
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OprausT IpueMa, de MHpacTpykTypa Kato Harpa Ou Moria ma IpMIOTM M PasfMYHM THPIOBCKM MHEHHOCTH KaTo
pectopanTy, KaQeHeTa, CKITamoBe, KOHQEPEHINMM 1 MOIMyISIPHM KOHIEPTH. Bbhpeky TOBa, 3a ma He Ce Hapylm
KOHKypeHUMSATA, TpsibBa a ObIAT BbBedeHM HSKOM IpeNNa3sHM MepKM, 3a [ ce [ApaHTMPa, 4e HSAMA KPBCTOCAHO
cyOcuampaHe MeXiy TbProBCKUTE HeHOCTH M cybcummpanute mefiHocTs B o6nmacTta Ha Kyntypara. OpraHbT He
MOXKe 13 3aKITIOUM, e MCITAHICKUTE BIIACTY Ca BBBEIM HeOOXOMMMMTE IIPEMIIa3Hyt MEpPKH, 3a 1a Ce TapaHTHpa, Ye He e
HaJMIe TaKoBa KPbCTocaHO cybcumypane. CrenoBaTenHo, crell M3BbpIICHATA NpelBapuTeNiHa OleHKa, Hamsoprusr
OpraH 13pa3sBa CHbMHEHMS [aly M3PAXIaHETO M eKCIuloaramysta Ha Harpa Omxa Mormm fa ce cumrar 3a
CBBMECTMMI CBITIACHO wieH 61, maparpad 3, 6yksa B) ot Criopasymenuero 3a EUIIL

3akmoueHue

B cBernmHata Ha ropemocoyenute choOpaxkeHns Hanm3opHMST opraH pemn Ja 3anouHe odpuIManHa NpoLEypa Mo
pascrienBaHe B ChOTBeTCTBHME ¢ wieH 1, maparpad 2 or uwact I Ha IIporokon Ne 3 kbM CropasyMeHMETO MEXIy
mepkasute oT EACT 3a ch3naBaHe Ha HAaI30peH OPraH M Cbi, 110 OTHOLICHME HA QMHAHCMPAHETO HAa KOHLEPTHA 3aJia
¥ KoHepeHTeH LeHTbp Harpa. 3auHTepecoBaHMTe CTPaHM Ce MPUKAHBAT [ MPENOCTABSIT CBOMTE MHEHUS B CPOK OT
eIMH Mecel] OT IyONMKYBAHETO Ha HacToswoTo m3sectue B Oduyuanen secmnur na Eeponetickug caios.

B cvotBercTBMe ¢ uineH 14 ot HpOTOKOH 3 Bcsika HETpaBOMEpPHA IOMOILI MOXKE [1a NMOMWIEXKN Ha Bb3CTAHOBABAHE OT
IoTyvaTernmnrTe.

EFTA SURVEILLANCE AUTHORITY DECISION
No 128/13/COL
of 20 March 2013

to initiate the formal investigation procedure into potential State aid involved in the financing of
the Harpa Concert Hall and Conference Centre

(Iceland)

THE EFTA SURVEILLANCE AUTHORITY (THE AUTHORITY’),
HAVING REGARD to:

The Agreement on the European Economic Area (the EEA Agreement), in particular to Article 61 and
Protocol 26,

The Agreement between the EFTA States on the establishment of a Surveillance Authority and a Court of
Justice (‘the Surveillance and Court Agreement), in particular to Article 24,

Protocol 3 to the Surveillance and Court Agreement (Protocol 3'), in particular to Article 1 of Part I and
Article 4(4) and Articles 6 and 13 of Part I,

Whereas:

I. FACTS
1. Procedure

(1)  On 19 September 2011, the Authority received a complaint, dated 13 September 2011 (Event No
608967), concerning the alleged subsidising by the Icelandic State and the City of Reykjavik (‘the
City’) of conference services and restaurant/catering services in the Harpa Concert Hall and
Conference Centre (‘Harpa) (?).

(2) By letter dated 14 October 2011, the Authority requested additional information from the Icelandic
authorities (Event No 609736). By a letter dated 30 November 2011 (Event No 617042), the
Icelandic authorities replied to the request and provided the Authority with the relevant information.

(3)  The case was the subject of discussions between the Authority and the Icelandic authorities as well as
the lawyer representing the holding company responsible for Harpa’s operations, at the package
meeting in Reykjavik on 5 June 2012. Shortly after the meeting, the Authority sent a follow up
letter, dated 9 July 2012 (Event No 637627), to the Icelandic authorities inviting them to provide
information on certain outstanding issues.

(’) For the purposes of this Decision, ‘Harpa’ will refer to the building itself and its facilities.
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By letter dated 21 August 2012 (Event No 644771), the Icelandic authorities submitted additional
information. By letter dated 27 September 2012 (Event No 648320), the Icelandic authorities
submitted a memorandum concerning the separation of accounts as well as a statement from the
accounting firm PWC.

Finally, the Icelandic authorities submitted information by e-mail dated 11 February 2013 (Event No
662444) and by letter dated 7 March 2013 (Event No 665434).

2. The complaint

The complainant has alleged that unlawful State aid is being provided by the Icelandic State and the
City to the companies involved in the operation of Harpa. The complainant referred to the State
budget for the year 2011 where the Ministry of Finance allocated ISK 419 400 000 to the operation
of Harpa and additional ISK 44 200 000 for building costs and maintenance. The Municipality’s
budget foresaw a substantial allocation of funds to the Harpa project for the year 2011 amounting to
a total of ISK 391 526 000. Furthermore, the Municipality contributed a substantial amount to the
project in the years 2009-2010.

The complainant claims that the contribution from both the Icelandic Government and the City is
partly being used to subsidise the conference service and the restaurant/catering services in the music
hall and conference centre. The contributions in question are fairly high and according to the
complainant, there is no transparency in how they are being used. The complainant maintains
that this State aid affects the market for the conference business in the European Economic Area
(EEA’) as a whole and is not limited to competitors on the Icelandic market. It therefore constitutes
an infringement of Article 61 of the EEA Agreement.

The complainant provided the Authority with extracts from the Icelandic State budget for the year
2011 as well as an extract from the City’s budget for the same year. Furthermore, the complainant
provided a purchase agreement for Harpa and general information on the conference market in
Iceland. However, the complainant noted that due to the lack of transparency it was difficult to
gather detailed information on the obligations of the Icelandic State and the City to contribute funds
to the companies involved in the operation of Harpa as well as information on Harpa’s business
model and on the separation of accounts.

3. Harpa Concert Hall and Conference Centre
3.1. Background

In 1999, the Mayor of Reykjavik along with representatives of the Icelandic Government announced
that a concert and conference centre would be constructed in the centre of Reykjavik. In late 2002,
the Icelandic State and the City signed an agreement regarding the project and the following year the
company Austurhofn-TR ehf. was founded with the purpose of overseeing the project.

In 2004, the Icelandic State and the City initiated a public-private partnership (‘PPP’) bid concerning
the construction, design and operation of the concert hall and conference centre. There were four
companies that bid for the contract. In 2005, the evaluation committee of Austurhofn-TR ehf.
concluded that the offer from Portus ehf. was the most favourable one and subsequently the
Icelandic State and the City entered into a contract with Portus ehf. for the construction and
operation of a concert and conference centre (*). The construction of Harpa began on 12 January
2007.

Due to the financial collapse in Iceland in October 2008, the construction of Harpa was put on hold.
However, shortly after the collapse, the Mayor of Reykjavik and the Minister for Education reached an
agreement which entailed that the State and the City would continue with the construction of Harpa
without the private partner. After an amended and restated project agreement was concluded, the
construction project continued (hereinafter referred to as ‘the project agreement) (°). On 20 August
2011, Harpa was formally opened. The building is 28 000 square meters and is located at
Austurbakki 2, 101 Reykjavik.

Harpa is meant to accommodate various services and operations. Both the Icelandic Symphony
Orchestra and the Icelandic Opera have entered into long-term contracts for the use of certain
facilities within Harpa. Moreover, Harpa accommodates conferences and there are four conference
halls of different sizes. Harpa also houses various other events such as pop and rock concerts with
both Icelandic and foreign artists.

(*) Project agreement between Austurhofn-TR ehf. and Eignarhaldsfelagid Portus ehf, signed on 9 March 2006.

(*) Amended and restated project agreement between Austurhofn-TR ehf. and Eignarhaldsfelagid Portus ehf, signed on
19 January 2010.
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(13)

(14)

(15)

Other activities in Harpa such as catering, restaurants, a music shop and a furniture shop are operated
by private companies who rent the facilities. According to the Icelandic authorities, these facilities are
leased on market terms and were subject to public tenders, where the most favourable offers were
accepted.

3.2. The ownership and corporate structure of Harpa

Harpa Concert Hall and Conference Centre is owned by the Icelandic State (54 %) and Reykjavik City
(46 %) and therefore constitutes a public undertaking. The entire Harpa project has been overseen by
Austurhofn-TR ehf. which is a limited liability company, established by the Ministry of Finance on
behalf of the Icelandic State and the City in order to take over the construction and running of the
Harpa project (9).

Until recently there were several limited liability companies involved in Harpa’s operations, namely:
Portus ehf., which was responsible for Harpa real estate and operations, and Situs ehf., which was
responsible for other buildings planned in the same area. Portus had two subsidiaries: Totus ehf.,
which owned the real estate itself, and Ago ehf., which was responsible for all operations in Harpa
and leased the property from Totus. Situs also had two subsidies: Hospes ehf., which would have
owned and operated a hotel which is to be constructed in the area, and Custos ehf., which was to
own and operate any other buildings in the area.

However, in order to minimise operational costs and increase efficiency, the board of Austurhofn-TR
ehf. decided in December 2012 to simplify the operational structure of Harpa by merging most of
the limited liability companies involved in its operations into one company. The State and the City
therefore founded the company Harpa — ténlistar- og rddstefnuhis ehf. which is to oversee all of
Harpa’s operations. Simplifying the infrastructure of Harpa is a part of a long-term plan to make
Harpa’s operations sustainable.

The following chart explains in broad terms the organisational structure of Harpa after the changes to
its corporate structure entered into effect (7):

Board

[ Director ]

Assistant to
L the director

( Conference dep. \ ( Music dep. \
-
[ Finance department
\ »
| 1 1
— Marketing and PR department
\ =
| i | i 1
(& i
- Coordination and technical department
\, /
1 1 1 1
-
- Facility department
L J/

N AN J

(%) Further information on Austurhéfn-TR ehf. can be found on their website: http://www.austurhofn.is/
() Information available online at: http://en.harpa.is/media/english/skipur-1.jpg
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(18)

(20)

(22)

(23)

(25)

(26)

3.3. The financing of Harpa's operations

As previously noted, Harpa is fully owned by the Icelandic State and the City through Austurh6fn-TR
ehf. The obligations of the State and the City are regulated by Article 13 of the project agreement
from 2006 (%). The annual payments of the State and the City are covered by their respective budgets.
According to the State budget for 2011, the annual State contribution was expected to amount to
ISK 424,4 million. For the year 2012, the expected amount to be contributed by the State was ISK
553,6 million. In the year 2013, there is expected to be an increase in the public funding of Harpa as
the City and the State have approved an additional ISK 160 million contribution. All public
contributions to Harpa are borne in accordance with the participation in the project, i.e. the State
pays 54 % and the City 46 %. The contributions are also indexed with the consumer price index.

In addition to the contribution provided for in the State and the City’s budgets, the Government and
the City have undertaken an obligation to grant a short-term loan for the operation of Harpa until
long-term financing necessary to fully cover the cost of the project is completed. As from 2013, the
total amount of the loan was ISK 794 million with an interest rate of 5 % and a 200 bp premium.
The Icelandic authorities have however announced their intention to convert the loan into share
capital in the companies operating Harpa (°).

The State and the City allocate funds on a monthly basis in order pay off loan obligations in
connection with Harpa. Since the project is meant to be self-sustainable, the profits must cover all
operational costs. The funds from the owners are therefore, according to the Icelandic authorities,
only meant to cover outstanding loans (19).

According to the project agreement, there is to be a financial separation between the different
companies involved in the operation of Harpa and between the different operations and activities:

13.11.1 The private partner will at all times ensure that there is financial separation between the real estate
company, the operation company, Hringur and the private partner. Each entity shall be managed and
operated separately with regards to finances.

13.11.2 The private partner will at all times ensure that there is sufficient financial separation, i.e. separation
in book-keeping, between the paid for work and other operations and activities within the CC. The
private partner shall at all times during the term be able to demonstrate, upon request from the client,
that such financial separation exists.

The operations of Harpa are divided into several categories: 1. the Icelandic Symphony Orchestra;
2. the Icelandic Opera; 3. other art events; 4. conference department; 5. operations; 6. ticket sales;
7. operating of facilities; 8. management cost. All these cost categories now fall under Harpa —
tonlistar- og radstefnuhis ehf. and the revenue and costs attributed to each of these categories are
included in the budget under the relevant category. Common operational costs such as salary,
housing (heating and electricity) and administrative costs are divided among the categories
according to a cost allocation model ('1).

According to the projected annual account of Austurh6fn-TR ehf. for the year 2012, the company
was expected to sustain a significant operating loss corresponding to a total negative EBITDA of ISK
406,5 million. The conference part of Harpa’s operation was run at a negative EBITDA of ISK
120 million in 2012 and the same goes for ‘other art events’ (negative EBITDA of ISK 131 million).
The projected annual accounts and earning analysis for the year 2013 also foresee a considerable
operating loss, a total negative EBITDA of around ISK 348 million, with both the conference
activities and ‘other art events’ operating at a loss (12).

As previously noted, the operation in Harpa is now overseen by a single company, Harpa —
tonlistar- og rddstefnuhis ehf., which is devoted to making the Harpa project as profitable as
possible. According to the Icelandic authorities, the overall aim is to make the operations
gradually sustainable. Nevertheless, Harpa has since its opening been operated with an annual
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(27)

(28)

(30)

(1)

(32

(33)

deficit that has been covered over the budgets of the Icelandic State and Reykjavik City ('3).
According to projections submitted by the Icelandic authorities, the conference activities in Harpa
are expected to become gradually sustainable and by the year 2016 the authorities project that
Harpa’s conference operations will run at a positive EBITDA of ISK 3,5 million ('4). However, by
the year 2016 the ‘other art events’ are still expected to run at a negative EBITDA of around ISK
93 million.

4. Comments by the Icelandic authorities

The Icelandic authorities argue that the financing of the companies involved in the operation of
Harpa does not involve State aid since they have properly ensured that the companies keep separate
accounts for the different activities within the concert hall and the conference centre.

The Icelandic authorities have claimed that revenues from conference and concert activities have been
accounted for separately from other activities, while costs had not been accounted for separately up
until now. The Icelandic authorities have acknowledged the need for accounting for conference
activities separately from concert activities, as well as costs associated with these activities, and
they aimed at having such a separation functional in January 2012.

Furthermore, the Icelandic authorities claim that there is now a sufficient separation of accounts. In
order to validate this claim, they have put forward statements from two accounting firms, PWC and
KPMG. According to PWC, the separation of accounts for the companies involved in the operation of
Harpa is sufficient. The profits are attributed to the relevant operational category and the common
operational costs are divided between all operational categories. According to the report from KPMG,
the property management team of Harpa has divided the building’s square meters based on function
and usage and the related costs are allocated accordingly.

With regard to the conference operations, according to the Icelandic authorities, Harpa — ténlistar-
og radstefnuhds ehf. is not itself active on the conference market. The company however leases
conference rooms either to one-off conference organisers or to specialised conference businesses.
Furthermore, the Icelandic authorities have noted that that there are no competing conference centres
in Iceland capable of hosting large-scale conferences like Harpa. According to the Icelandic auth-
orities, the conference business positively contributes to other activities in Harpa. If Harpa —
tonlistar- og rddstefnuhis ehf. would not operate the conference business, the costs other activities
would have to carry would be considerably higher. In order to show that the conference aspect of
Harpa is not being subsidised, the Icelandic authorities submitted a pricing analysis from KPMG
where they compared the prices of comparable conference facilities, based on size and capacity.
According to KPMG's analysis, the price for a full day, the price per guest and the price per square
meter are on average much higher for the facilities in Harpa than for comparable facilities offered in
competing conference facilities.

Lastly, the Icelandic authorities maintain that the financial contributions from the State and the City
are fully allocated for payment of outstanding loans and are not used in order to subsidise the
conference hosting aspect.

II. ASSESSMENT
1. The presence of State aid within the meaning of Article 61(1) of the EEA Agreement
Article 61(1) of the EEA Agreement reads as follows:

‘Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States or
through State resources in any form whatsoever which distorts or threatens to distort competition by
favouring certain undertakings or the production of certain goods shall, in so far as it affects trade
between contracting parties, be incompatible with the functioning of this Agreement.

(*) According to the Icelandic authorities, Harpa’s losses mostly stem from high real estate taxes.

(") The key factor in this revenue growth is the expected increase in the conference business.
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(35)

(36)

(37)

(39)

(40)

(41)

In the following chapters the financing of the companies involved in the operation of Harpa Concert
Hall and Conference Centre will be assessed with respect to these criteria.

1.1. State resources

According to Article 61(1) of the EEA Agreement, a measure must be granted by the State or
through State resources in order to constitute State aid.

At the outset, the Authority notes that both local and regional authorities are considered to be
equivalent to the State (1°). Consequently, the state for the purpose of Article 61(1) covers all bodies
of the State administration, from the central government to the City level or the lowest administrative
level as well as public undertakings and bodies. Furthermore, municipal resources are considered to
be State resources within the meaning of Article 61 of the EEA Agreement ('9).

Since the Icelandic State and the City of Reykjavik cover jointly the annual deficit of the companies
involved in the operation of Harpa by annually contributing a certain amount from their budgets,
State resources are involved. Furthermore, the converting of loans into share capital also entails a
transfer of State resources since the State and the City would forgo their entitlement to receive a full
repayment of the outstanding loans. Therefore, the first criterion of Article 61(1) of the EEA
Agreement is fulfilled.

1.2. Undertaking

In order to constitute State aid within the meaning of Article 61 of the EEA Agreement, the measure
must confer an advantage upon an undertaking. Undertakings are entities engaged in an economic
activity, regardless of their legal status and the way in which they are financed (7). Economic
activities are activities consisting of offering goods or services on a market ('8). Conversely, entities
that are not commercially active in the sense that they are not offering goods and services on a given
market do not constitute undertakings.

The Authority is of the opinion that both the construction and operation of an infrastructure
constitute an economic activity in itself (and are thus subject to State aid rules) if that infrastructure
is, or will be used, to provide goods or services on the market (!). In this case, the conference hall
and concert centre is intended for e.g. hosting conferences as well as music, culture and ‘other art
events’ on a commercial basis, i.e. for the provision of services on the market. This view has been
confirmed by the Court of Justice of the European Union in the Leipzig/Halle case (3). Consequently,
in infrastructure cases, aid may be granted at several levels: construction, operation and use of the
facilities (21).

As previously noted, Harpa Concert Hall and Conference Centre hosts concerts by the Icelandic
Symphony Orchestra, the Icelandic Opera, various other art events as well as conferences. In the
view of the Icelandic authorities, only the conference aspect of Harpa's operation constitutes an
economic activity. All other activities should therefore be classified as non-economic. However, the
Authority has certain doubts in this regard.

Some of the activities taking place in Harpa, notably conferences, theatre performances, popular
music concerts etc., can attract significant numbers of customers while they are in competition with
private conference centres, theatres or other music venues. Therefore, the Authority takes the view

(%) See Article 2 of Commission Directive 2006/111/EC on the transparency of financial relations between Member
States and public undertakings (O] L 318, 17.11.2006, p. 17), incorporated at point 1a of Annex XV to the EEA
Agreement.

(%) See the Authority’s Decision No 55/05/COL, Section IL.3, p. 19 with further references, published in O] L 324,

23.11.2006, p. 11 and EEA Supplement No 56, 23.11.2006, p. 1.

(17) Case C-41/90 Hofner and Elser v Macroton [1991] ECR 1-1979, paragraphs 21-23 and Case E-5/07 Private Barnehagers

Landsforbund v EFTA Surveillance Authority [2008] Ct. Rep. 61, paragraph 78.

('$) Case C-222/04 Ministero dell’Economica e delle Finanze v Cassa di Risparmio di Firenze SpA [2006] ECR 1-289, paragraph

108.

(") See the Commission Decision in Case SA.33618 (Sweden) Financing of the Uppsala arena (O] C 152, 30.5.2012,

p. 18), paragraph 19.

(%%) Case C-288/11 P Mitteldeutsche Flughafen and Flughafen Leipzig-Halle v The European Commission, 19 December 2012,

paragraphs 40-43, not yet published.

(?') See the Commission Decision in Case SA.33728 (Denmark) Financing of a new multiarena in Copenhagen (O] C 152,

30.5.2012, p. 6), paragraph 24.
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(44)

(45)

(46)

(47)

that the Harpa Concert Hall and Conference Centre and the companies involved in its operation, in
so far as they engage in commercial activities, qualify as an undertaking (*2). The companies involved
in the operation of Harpa must be regarded as vehicles for pursuing the common interest of its
owners, that is to support cultural activities in Iceland.

1.3. Advantage

In order to constitute State aid within the meaning of Article 61 of the EEA Agreement, the measure
must confer an economic advantage on the recipient.

Regarding the financing of the construction of Harpa, State aid can only be excluded if it is in
conformity with the market economy investor principle (MEIP) (2). According to the Icelandic
authorities, the State and the City had initially hoped that a private investor would finance the
realisation of the project. However, due to the financial crisis, it became impossible to carry out
the project without public funding. The direct grant by the State and the City is thus claimed to be
necessary, as without it there were not enough funds to finance the project. The Authority therefore
considers, at this stage, that the public financing of the construction of Harpa would constitute an
economic advantage and thus aid, since the project would admittedly not have been realised in the
absence of public funding and the participation by the State and the City was essential to the Harpa
project as a whole.

It follows from the Authority’s decisional practice that when an entity carries out both commercial
and non-commercial activities, a cost-accounting system that ensures that the commercial activities
are not financed through State resources allocated to the non-profit making activities must be in
place (*%). This principle is also laid down in the Transparency Directive (°). The Directive does not
apply directly to the case at hand. However, the Authority is of the opinion that the principles of
operating economic activities on commercial terms with separate accounts, and a clear establishment
of the cost accounting principles according to which separate accounts are maintained, still apply.

As described in Section 1.3 above, the operations of Harpa are divided into several categories, e.g.
hosting the Icelandic Symphony Orchestra and the Icelandic Opera as well as other art events and
conferences, which can be divided into economic and non-economic activities (i.e. cultural activities).
The Icelandic authorities have however not properly ensured, through either amending the
organisational structure of Harpa or by other administrative action, that there is a clear and consistent
separation of the accounts for the different activities of the concert hall and conference centre. Simply
dividing the losses associated with the operation of the building and common administrative costs
between the different activities of Harpa, both the economic and non-economic, based on estimated
usage and other criteria cannot be seen as a clear separation of accounts under EEA law. This
situation therefore may lead to cross-subsidisation between non-economic and economic activities.

Additionally, an advantage is conferred on the companies involved in the operation of Harpa in the
form of foregone profits when the State and the City do not require a return on their investment in
the concert hall and conference centre, in so far as those companies engage in commercial activities,
such as the hosting of conferences or ‘other art events. Any business owner or investor will normally
require a return on its investment in a commercial undertaking. Such a requirement effectively
represents an expense for the undertaking. If a State- and municipally-owned undertaking is not
required to generate a normal rate of return for its owner this effectively means that the undertaking
benefits from an advantage whenever the owner foregoes that profit (29).

The Authority considers that the announced conversion of loans, in the amount of ISK 904 million,
could also constitute an advantage, should the conversion not be concluded on market terms.
However, since the Authority has not received a detailed description of the loan conversion
agreement it is not in the position to assess whether an advantage is present or not.

(*?) See the Commission Decision in Case N 293/08 (Hungary) Cultural aid for multifunctional community cultural centres,
museums, public libraries (O] C 66, 20.3.2009, p. 22), paragraph 19.

(*}) See the Commission Decision in Case SA.33728 (Denmark) Financing of a new multiarena in Copenhagen (O] C 152,

30.5.2012, p. 6), paragraph 25.

(*#) ESA Decision No 142/03/COL regarding reorganisation and transfer of public funds to the Work Research Institute

(O] C 248, 16.10.2003, p. 6, EEA Supplement No 52, 16.10.2003, p. 3), ESA Decision No 343/09/COL on the
property transactions engaged in by the Municipality of Time concerning property numbers 1/152, 1/301, 1/630,
4/165, 2/70, 2/32 (O L 123, 12.5.2011, p. 72, EEA Supplement No 27, 12.5.2011, p. 1).

(*) Commission Directive 2006/111/EC of 16 November 2006 on the transparency of financial relations between

Member States and public undertakings as well as on financial transparency within certain undertakings (O]
L 318, 17.11.2006, p. 17), incorporated at point la of Annex XV to the EEA Agreement.

(%6) Case C-234/84 Belgium v Commission [1986] ECR 1-2263, paragraph 14.
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(48)  The preliminary assessment of the Authority thus shows that an economic advantage cannot be
excluded at any level (construction, operation and use).

1.4. Selectivity

(49)  In order to constitute State aid within the meaning of Article 6 of the EEA Agreement, the measure
must be selective.

(50)  The Icelandic authorities provide funding to the companies involved in the operation of Harpa. The
funding is used to cover the losses stemming from the different activities within Harpa, including
economic activities such as the hosting of conferences. This system of compensation, under which
cross-subsidisation may occur, is not available to other companies that are active on the conference
market in Iceland or elsewhere.

(51) In light of the above, it is the Authority’s preliminary view that the companies involved in the
operation of Harpa receive a selective economic advantage compared to their competitors on the
market.

1.5. Distortion of competition and effect on trade between contracting parties

(52)  The measure must be liable to distort competition and affect trade between the contracting parties to
the EEA Agreement to be considered State aid within the meaning of Article 61(1) of the EEA
Agreement.

(53)  According to settled case law, the mere fact that a measure strengthens the position of an under-
taking compared with other undertakings competing in intra-EEA trade is considered to be sufficient
in order to conclude that the measure is likely to affect trade between contracting parties and distort
competition between undertakings established in other EEA States (¥). The State resources allocated
to the companies involved in the operation of Harpa, in order to cover their losses, constitute an
advantage that strengthens Harpa's position compared to that of other undertakings competing in the
same market.

(54)  As the market for organising international events is open to competition between venue providers
and event organisers, which generally engage in activities which are subject to trade between EEA
States, the effect on trade can be assumed. In this case, the effect on trade between certain neigh-
bouring EEA States is even more likely due to the nature of the conference industry. Moreover, the
General Court has recently, in its Order concerning the Ahoy complex in the Netherlands, held that
there was no reason to limit the market to the territory of that Member State (29).

(55)  Therefore, in the preliminary view of the Authority, the measure threatens to distort competition and
affect trade within the EEA.

1.6. Conclusion with regard to the presence of State aid

(56)  With reference to the above considerations the Authority cannot, at this stage and based on its
preliminary assessment, exclude that the measure under assessment includes elements of State aid
within the meaning of Article 61(1) of the EEA Agreement. Under the conditions referred to above, it
is thus necessary to consider whether the measure can be found to be compatible with the internal
market.

2. Compatibility assessment

(57)  The Icelandic authorities have not put forward any arguments demonstrating that the State aid
involved in the financing of the companies involved in the operation of Harpa could be considered
as compatible State aid.

(*’) Case E-6/98 The Government of Norway v EFTA Surveillance Authority [1999] Report of the EFTA Court p. 76,

paragraph 59; Case 730/79 Philip Morris v Commission [1980] ECR 2671, paragraph 11.
(%) Case T-90/09 Mojo Concerts BV and Amsterdam Music Dome Exploitatie BV v The European Commission, Order of the
General Court of 26 January 2012, paragraph 45, published in O] C 89, 24.3.2012, p. 36.
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(58)

(59)

(61)

(62)

(63)

(64)

Support measures caught by Article 61(1) of the EEA Agreement are generally incompatible with the
functioning of the EEA Agreement, unless they qualify for a derogation under Article 61(2) or (3) or
Article 59(2) of the EEA Agreement and are necessary, proportional and do not cause undue
distortion of competition.

The derogation in Article 61(2) is not applicable to the aid in question, which is not designed to
achieve any of the aims listed in this provision. Further, the aid under assessment in this case cannot
be considered to qualify as public service compensation within the meaning of Article 59(2) of the
EEA Agreement.

The EEA Agreement does not include a provision corresponding to Article 107(3)(d) of the Treaty on
the Functioning of the European Union. The Authority nevertheless acknowledges that State aid
measures may be approved on cultural grounds on the basis of Article 61(3)(c) of the EEA Agree-
ment (%%).

On the basis of Article 61(3)(c) of the EEA Agreement, aid to promote culture and heritage conser-
vation may be considered compatible with the functioning of the EEA Agreement, where such aid
does not affect trading conditions and competition in the EEA to the extent that is considered to be
contrary to the common interest. The Authority must therefore assess whether granting aid to the
various activities in Harpa can be justified as aid to promote culture on the grounds of Article 61(3)(c)
of the EEA Agreement.

It should be noted that the principles laid down in Article 61(3)(c) of the EEA Agreement have been
applied to cases somewhat similar to the case at stake (*°). The Icelandic authorities have stated that
the primary objective of the measure in question was to promote culture through the construction of
a concert hall that could house both the Icelandic Symphony Orchestra and the Icelandic Opera.
Similar multipurpose cultural centres already exist in most other European cities. Harpa is to be
Iceland’s national concert hall, providing a necessary cultural infrastructure that was missing in
Iceland and it will act as the focal point for the development and advancement of those performance
arts in Iceland. The concert centre will therefore contribute to the development of cultural knowledge
and bring access to cultural educational and recreational values to the public (*!).

In view of the above, the Authority considers that, given its cultural purpose, the construction and
operation of a Symphony and Opera facility would qualify as aid to promote culture within the
meaning of Article 61(3)(c) of the EEA Agreement. However, the Authority has doubts as to whether
aid granted to subsidise conference and other art events, on a commercial basis, can be justified
under Article 61(3)(c) and this aid must therefore be assessed separately.

Concerning necessity, proportionality and whether the measure is likely to distort competition, the
Authority has the following observations. As previously noted the main reason for constructing
Harpa was the apparent need for a suitable concert hall to accommodate both the Icelandic
Symphony Orchestra and the Icelandic Opera. Given the scale of the project it is understandable
that an infrastructure such as Harpa would also be used to house various commercial activities such
as restaurants, coffee shops, stores, conferences and popular concerts. However, in order not to
distort competition, safeguards must be put in place to ensure that there is no cross subsidisation
between the commercial activities and the heavily subsidised cultural activities. This can be achieved
by either tendering out facilities for the commercial activities, thereby ensuring that the economic
operator pays market price for the facilities and does not benefit from cross subsidisation, or by
sufficiently separating the economic activities from the non-commercial activities by establishing a
separate legal entity or a sufficient system of cost allocation and separate accounts that ensures a
reasonable return on investment. The Icelandic authorities have already taken the former approach
with regard to the restaurants, catering services and shops within Harpa. The same approach has
however not been taken with regard to the hosting of conference and ‘other art events’ which are
currently overseen by a company owned by the State and the City, Harpa — ténlistar- og
radstefnuhis ehf,, and run at a considerable negative EBITDA. The Authority therefore cannot see
that the Icelandic authorities have put the necessary safeguards in place to ensure that cross
subsidisation does not occur between the cultural and the purely commercial activities within Harpa.

(*%) See for example paragraph 7 (with further references) of the Authority’s Guidelines on State aid to cinematographic
and other audiovisual work, available at the Authority’s webpage at: http:/[www.eftasurv.int/state-aid/legal-framework/
state-aid-guidelines/

(*%) See Commission Decision in Case N 122/10 (Hungary) State aid to Danube Cultural Palace (O] C 147, 18.5.2011, p. 3)

and Commission Decision in Case N 293/08 (Hungary) Cultural aid for multifunctional community cultural centres,
museums, public libraries (O] C 66, 20.3.2009, p. 22).

(*') See Commission Decision in Case SA.33241 (Cyprus) State support to the Cyprus Cultural Centre (O] C 377,

23.12.2011, p. 11), paragraphs 36-39.
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Consequently, following its preliminary assessment, the Authority has doubts whether the proposed
project could be deemed compatible under Article 61(3)(c) of the EEA Agreement, at this stage at all
three levels of possible aid (construction, operation and use) in accordance with the above.

At this stage, the Authority has not carried out an assessment with respect to other possible
derogations, under which the measure could be found compatible with the functioning of the
EEA Agreement. In this respect, the Icelandic authorities have not brought forward any further
specific arguments.

3. Procedural requirements

Pursuant to Article 1(3) of Part I of Protocol 3, [t]he EFTA Surveillance Authority shall be informed,
in sufficient time to enable it to submit its comments, of any plans to grant or alter aid. [...] The
State concerned shall not put its proposed measures into effect until th[e] procedure has resulted in a
final decision.’

The Icelandic authorities did not notify the aid measures to the Authority. Moreover, the Icelandic
authorities have, by constructing and operating Harpa, put those measures into effect before the
Authority has adopted a final decision. The Authority therefore concludes that the Icelandic
authorities have not respected their obligations pursuant to Article 1(3) of Part I of Protocol 3.
The granting of any aid involved is therefore unlawful.

4. Opening of the formal investigation procedure

Based on the information submitted by the complainant and the Icelandic authorities, the Authority,
after carrying out the preliminarily assessment, is of the opinion that the financing of the companies
involved in the operation of the Harpa Concert Hall and Conference Centre — within the context of
the project as outlined above — might constitute State aid within the meaning of Article 61(1) of the
EEA Agreement. Furthermore, as outlined above, the Authority has doubts as regards the compati-
bility of the potential State aid with the functioning of the EEA Agreement.

Given these doubts and the impact of potential State aid on the investments of private operators it
appears necessary that the Authority opens the formal investigation procedure.

Consequently, and in accordance with Article 4(4) of Part II of Protocol 3, the Authority is obliged to
initiate the formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The
decision to open a formal investigation procedure is without prejudice to the final decision of the
Authority, which may conclude that the measures in question are compatible with the functioning of
the EEA Agreement or that they do not constitute aid.

The opening of the procedure will also enable interested third parties to comment on the questions
raised and on the impact of the Harpa project on relevant markets.

In light of the foregoing considerations, the Authority, acting under the procedure laid down in
Article 1(2) of Part I of Protocol 3, hereby invites the Icelandic authorities to submit their comments
and to provide all documents, information and data needed for the assessment of the compatibility of
the measures within one month from the date of receipt of this Decision.

The Authority must remind the Icelandic authorities that, according to Article 14 of Part II of
Protocol 3, any incompatible aid unlawfully granted already to the beneficiaries will have to be
recovered, unless (exceptionally) this recovery would be contrary to a general principle of EEA law.

Attention is drawn to the fact that the Authority will inform interested parties by publishing this
letter and a meaningful summary of it in the Official Journal of the European Union. It will also inform
interested parties, by publication of a notice in the EEA Supplement to the Official Journal of the
European. All interested parties will be invited to submit their comments within one month of the
date of such publication,

HAS ADOPTED THIS DECISION:

Article 1

The financing and operation of the Harpa Concert Hall and Conference Centre constitutes State aid within
the meaning of Article 61(1) of the EEA Agreement. The Authority has doubts as regards the compatibility
of the State aid with the functioning of the EEA Agreement.
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Article 2

The formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3 is initiated regarding
the aid referred to in Article 1.

Article 3

The Icelandic authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their
comments on the opening of the formal investigation procedure within one month from the notification of
this Decision.

Article 4

The Icelandic authorities are requested to provide, within one month from notification of this Decision, all
documents, information and data needed for assessment of the measures under the State aid rules of the
EEA Agreement.

Article 5
This Decision is addressed to Iceland.
Article 6

Only the English language version of this Decision is authentic.

Done at Brussels, 20 March 2013.
For the EFTA Surveillance Authority

Oda Helen SLETNES Sabine MONAUNI-TOMORDY
President College Member
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