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W COopHUK CcbAeOHa MpaKTHUKa

PEIHEHME HA CBAA (roasim cbcTaB)

16 sinyapu 2024 ropnHa *

»IIperopntinasHo 3anuTBaHe — [IpocTpaHCTBO Ha CBOOOAQ, CUTYPHOCT U IIPaBOChAVIE —
O61a noanTyka B obaacrra Ha yoexxuero — Awupexrtusa 2011/95/EC — VYcaoBus 3a
IIPeAOCTaBsIHe Ha CTATyT Ha OexxaHel] — YaeH 2, OykBar) — MoOTUBMU 3a IpecAepABaHE —

»] [PHAAAEXKHOCT KbM OIlpepaeAeHa colyaaHa rpyna“ — Yaen 10, maparpad 1, OykBar) —
AevicTBus Ha mpecaepBaHe — YaeH 9, maparpadu 1 u2 — Bpb3ka MeXAYy MOTUBUTE 32
IpecAeABaHeE U AEVICTBUSTA Ha IPECAEABAHE, MAY MEKAY MOTUBUTE 32 IPECAEABAHE M AUIICATA HA
3aKpUAa Cpelly TakuBa AeiicTBusT — YaeH 9, maparpad 3 — HeabprkaBHu cybekt — YaeH 6,
OykBa B) — YcaoBus 3a cybcupmapHa 3akpuaa — YaeH 2, 6ykBa e) — , Texxku
nocerateActBa“ — YaeHn 15, 6ykBu a) 1 6) — OueHsIBaHe Ha MOAOUTE 32 MEXXAYHAPOAHA
3aKplMAQ 3a LIeAMTe Ha TIPEAOCTABSIHETO Ha CTATYT Ha OeXKaHel| MAYM Ha CTATYT Ha cyOcuAMapHa
3akpura — Yaen 4 — Hacuawue cpelry XeHU, OCHOBaHO Ha ToA2 — AOMAIIHO HacMAUE —
3amaaxa c ,ipecTbIIA€HME Ha YeCcTTa"

ITo aeao C-621/21

C TpepAMeT IIpEelAMLIMAAHO 3allUTBaHe, OTIpaBeHO Ha oOcHoBaHue uaeH 267 AOEC ot
ApmvunuctpatuBeH cbp Codusi-rpap (Bparapusi) ¢ akr or 29 centemBpu 2021 r., MOCTBIMA B
Cpbaa Ha 6 okToMBpU 2021 1., B paMKUTe Ha IIPOM3BOACTBO 110 AEAO

WS

cpewyy

VInTepBroupam opraH Ha A'bp>KaBHa areHIus 3a Oe>xaHnyuTe Npu MMHUCTEPCKUS ChBET,

IIp1 y4aCTHUETO Ha:

IIpeacraButeAcTBO Ha BhpXoBHUA KOoMucap Ha OpraHusanusAaTa Ha 00eAMHEHNTE HALMU 3a
o0exaHuure B bbArapus,

CBA'BT (roassm cbcras),
cpecrosaw ce oT: K. Lenaerts, mpeaceaatea, L. Bay Larsen, samecTHuK-nipeaceaatea, K. Jurimae,
C. Lycourgos, E. Regan, F. Biltgen u N. Picarra (AOKAaAuUMK), TIpeACEAATEAM HA CBCTABIH,
M. Safjan, S. Rodin, P.G. Xuereb, I. Ziemele, ]J. Passer, D. Gratsias, M. L. Arastey Sahun un

M. Gavalec, cpaun,

reHepaAeH aABokKar: J. Richard de la Tour,

* E3uK Ha IPOM3BOACTBOTO: O'BATAPCKIL.

BG
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cexpetap: A. Calot Escobar,

MpeABUA U3A0KEHOTO B MCMeHaTa ¢a3a Ha IPOU3BOACTBOTO,
KaTO MMa MPeABUA CTAaHOBUILATA, IPEACTABEHN:

— 3a WS, or B. b. aapeBa, apBoKaT,

— 3a [IpeacraButeAcTBOTO Ha BbpxoBHMS KoMucap Ha OpraHusauusiTa Ha O0eAMHEHUTE HALU
3a bexxaHiuTe B bparapus, or M. Demetriou, J. MacLeod, BL, u C. F. Kroes, advocaat,

— 32 TepMaHCKOTO MMPaBUTEACTBO, OT J. Moller u R. Kanitz, B kaueCcTBOTO Ha MpeACTaBUTEAH,

— 3a ¢peHckoro mnpaBureacTBO, oT A.-L. Desjonqueres u J. Illouz, B kauectBOoTO Ha
MPEACTABUTEAM,

— 3a EBpomneiickara komucus, ot A. Azéma u V. 3aAroruH, B Ka4eCTBOTO Ha NPEACTAaBUTEAN,

CA€eA KaTo M3CAYIIA 3aKAIOYEHVETO Ha TeHEPAAHNSI AABOKAT, IIPEACTABEHO B CbAEOHOTO 3acepaHue
ot 20 anpua 2023 r.,

ITIOCTAHOBM HACTOALIOTO

Pemenne

[TpeoAMLIMaAHOTO 3alIMTBAHE Ce OTHACS AO ThAKYBAaHETO Ha cbobpaskeHue 17, uaeH 6, OykBa B),
yAeH 9, maparpad 2, 6ykBu a) u e), uaeH 9, maparpad 3, uaeH 10, maparpad 1, Oyksa r) u uaeH 15,
OykBu a) u 6) or AupextuBa 2011/95/EC Ha EBpomeiickusi mapaameHT ¥ Ha CbBeTa OT
13 aexkemBpu 2011 ropMHa OTHOCHO CTaHAAPTM 32 OIPEAEASTHETO Ha TPAXAAHU Ha TpeTu
ADPXXaBU VAU AMLIa 0e3 IPaKAQHCTBO KaTO AMIjA, HA KOUTO € MPeAOCTaBeHa MEXAYHapOAHA
3aKpUAQ, 32 €eAMHHUS CTATYT Ha OeXaHLMTe UAM HA AMLIATA, KOUTO OTTOBAPST HAa YCAOBMSITA 32
cyOcuaMapHa 3aKkpyuaAa, KaKTO M 3a ChABP)KaHMETO Ha IpepocTaBeHaTa 3akpuaa (OB L 337,
2011 r., cTp. 9).

3anuTBaHeTo e OTIIPaBeHO B paMKUTe Ha CIop MeXXAY WS u MHTepBIoMpall, OpraH Ha Abp’kaBHa
areHUus 3a OeXaHLUTe pu MMHKUCTEpCKMs ChBeT (HapuyaH mo-HataTeK ,AAB“) mo moBo Ha
pellleHMe 3a OTKa3 A Ce OTKpMe IIpolieAypa 3a IPeAOCTaBsHe Ha MEeXAYHapOAHA 3aKpuAa IO
mocAepBaia MmoAba Ha WS.
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IIpaBHa ypeaba
Mewoynapoornomo npaso

JKeHeBckama KOHBEHUUSA

CwpraacHo uaeH 1, paspea A, maparpad 2 or KonBeHuusiTa 3a craTyTa Ha O€XXaHLIMTe, TIOAIVICaHA B
KeneBa Ha 28 0au 1951 r. (Recueil des traités des Nations unies, Tom 189, ctp. 150, Ne 2545
(1954), BAsi3Aa B cuAa Ha 22 anpuA 1954 1. u porbaHeHa ¢ [IpoTOKOAa 3a cTaTyTa Ha OeXaHLUTE,
ckatoueH B Hio Vopk Ha 31 anyapu 1967 . u BASI3bA B cMA2 Ha 4 OKTOMBpM 1967 r. (HapuyaHa
MO-HATaThK ,KeHeBckaTa KOHBEHLMS ), ,[3]a LleAuTe Ha Ta3u KOHBEHLMSI TEPMUHBT ,,0€XaHel"
ce mpuAara KbM BCSKO AUIe, KOeTO [...] NP OCHOBATEAHM OIACEHMsI OT IIPeCAeABaHe II0
IpMYMHA Ha paca, PeAUTMs, HallOHAAHOCT, IIPMHAAAEXHOCT KbM OIpeAeA€Ha COLiMaAHa rpyna
VIAY TIOAUTUYECKU YOEKAEHMs, Ce HaMMpa M3BBbH CTPAHATA, YMIITO TPAKAAHMH TO €, I HE MOXXe
A ce TIOA3Ba OT 3aKpMAaTa Ha Ta3u CTPaHA, MAM He ’KeAae A Ce MOA3Ba OT TaKaBa 3aKpuAa
MOpaAV Te€3V OIaceHus .

CEDAW

CwpraacHo uaeH 1 ot KoHBeHuusTa 3a mpemMaxBaHe Ha BCUMYKM (HOpMU Ha AMCKPUMMHALMS IO
OTHOlLIEHMe Ha >KeHuTe (HapuvaHa mo-HatatbpK ,CEDAW®), mpuera or OO0umoro cpbpaHue Ha
Opranmsanusara Ha obepuHeHuTe Hauuu Ha 18 apekemBpu 1979 r. u BAsI3Aa B CHMAQ Ha
3 centemBpu 1981 r. (Recueil des traités des Nations unies, Tom 1249, Ne 1-20378, ctp. 13), o
KOSITO Ca CTPaHM BCUYKU ABP)KaBU YAEHKM, ,[3]a Leaute Ha [Tasu] KoHBeHLMs MOHSITMETO
HAVCKPUMUHALMS TI0 OTHOLIEHME Ha >KeHUTe" O3HavyaBa BCSKO pasAMYMe, M3KAIOYBAHE UAU
orpaHMyYaBaHe IO MPU3HAK HAa IMOAQ, KOETO MMa 3a CAEACTBUME MAU LIeAM HaMaAsiBaHe Ha
NPU3HAHMETO MAU HeNpu3HaBaHe Ha OCBIECTBSBAHETO MAM VIPAKHIBAHETO OT >KEHUTE,
HE3aBUCUMO OT TSXHOTO CEMENHO MOAOXEHUe, Bb3 OCHOBA HA PABHOIPABMETO HA MBXeTe U
)KEHNTe, Ha IpaBaTa Ha YOBEKA M OCHOBHUTE CBOOOAM B MOAUTMYECKATa, MKOHOMUYECKATa,
COLMAAHATa, KYATYpHATa, IPaXKAQHCKATa MAM BCsKa Apyra obaact”.

Hcmanbyickama KoHBeHYUA

Yaen 2 ot KonBeniusara Ha CbBeTta Ha EBpoma 3a mpeBeHLust 1 60p6a C HACUAMETO HAA >KEHU U
AOMAIITHOTO HacuaAue, cKAloyeHa B VicranOya Ha 11 mai 2011 r., moapmucana ot EBpomeiickus
cbio3 Ha 13 toHu 2017 1., opo6peHa ot HeroBo ume c Pemenue (EC) 2023/1076 na CpBera oT
1 ronu 2023 ropmna (OB L1431, 2023 r., ctp. 4) (HapuuyaHa no-HaTaTbK ,llcTaHOyAckara
KOHBEHLMS“) U BAsI3AQ B CUAA 110 oTHoLeHue Ha Chio3a Ha 1 okromBpu 2023 r., raacu:

,,]. HaCTOHI.I[aTa KOHBCHHI/IH Ceé IIpuAara KbM BCUYKU CbOpMI/I Ha HaCHAMe HaA JKEHU,
BKAKOYUTEAHO AOMAIIIHOTO HaCHAME, KOETO 3acsara NIpeAMMHO JKEHUTE.

2 CrpaHuUTe ce HacbpyaBaT AQ IpuAaraT Hacrosmara KoHBeHLMs MO OTHOILIEHMEe Ha BCUYKU

JKEPTBM HAa AOMAIITHO HAaCHAUE. HpI/I IIpPUAAraHETO Ha pasnopeAGMTe Ha HacToAIaTa KOHBGHLU/IH
CTpaHUTE O6p’bH.[aT 0CO0EHO BHMMAaHME Ha YXeHUTe JKEPTBU Ha HAaCMAME, OCHOBAHO Ha ITOAa.

[...]%
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YaeH 60 oT Ta3u KOHBEHLIMS, 03arAaBeH ,MoAOM 3a yOexuille, OCHOBaHU Ha MOAQ“, TAACU:

»1 CTpaHuTe peAnpreMar HeOOXOAUMUTE 3aKOHOAATEAHU AU APYTU MEPKHY, 38 A TapaHTUPAT,
ye HACHAMETO HaA >KeHU, OCHOBAaHO Ha II0AQ, MOXe Aa Obpae Hpu3HATO Kato ¢dopma Ha
IpecAeABaHe MO CMUCbAA Ha 4AeH 1, [pasaea] A, maparpad 2 or [)KeHeBckara KOHBeHLusI] U
KaTo GopMa Ha CeprO3HA BpeAQ, KOSITO AaBa MPaBO HA AOITbAHUTEAHA/A00aBBYHA 3aKPUAA.

2 CrpaHuTe OCUIYpsABAaT TbAKYBaHe, OTUYMTAIIO OCOOEHOCTMTE HAa II0AQ, HA BCAKO OT
ocHoBaHuATa Ha KoHBeHIMATa, a Korato ObAae YCTAaHOBEHO, Ye IIPeCA€ABAHETO, OT KOeTO ce
ornacsBa AMLETO, € HA €AHO VAU TIOBeYe OT Te3) OCHOBaHMsA, KAHAMAQTUTE CA€ABA AQ MTOAyYaBaT
CTaTyT Ha OeXaHel| CbI'AACHO CbOTBETHUTE IIPUAOKMMY MHCTPYMEHTH.

«“
oor .

Ilpasomo na Cosro3a
Crpobpakenus 4, 10, 12, 17, 29, 30 u 34 ot Aupexrtua 2011/95 raacsr:

»(4) JKeneBckaTa KOHBeHUMsI U [IPpOTOKOABT TPEACTABASIBAT KpalbI'bA€H KaMbK Ha
MEXAYHapOAHOIIPaBHUS PEXUM 3a 3aKprAa Ha OeXXaHLIUTe.

(10) [...] Ha TO3M eTam e yMeCTHO Aa OBAAT MOTBBPAEHU MPUHLMIINTE, KOUTO CA B OCHOBATa Ha
Aupextua 2004/83/EO [Ha CpBera or 29 anpua 2004 ropAMHa OTHOCHO MVHMMAaAHUTE
CTAHAQPTY 32 MPU3HABAHETO U IMPABHOTO IMOAOXEHME Ha TPAKAAHUTE HA TPETU CTPAHU
VIAM AVLIaTa 0e3 IPaXKAQHCTBO KaTo OeXKaHLM MAM KaTO AU, KOVUTO IO APYTM IPUYMHHU C€e
HY>KAQST OT MEeXKAYHapOAHA 3aKPUAA, KAKTO M OTHOCHO ChABP)KaHUETO Ha MTPEAOCTABEHATa
3akpuaa (OB L 304, 2004 r., ctp. 12; CrieunaAaHO uspaHue Ha Obarapcku esuk, 2007 r.,
raaBa 19, tom 7, ctp. 52)], KaKTO U Aa Ce THhPCU TOCTUTAaHE Ha IMO-BUCOKA CTEIEeH Ha
cOAMDKaBaHe Ha IpaBMAATa 32 MPU3HABAHETO U CbABP)KAHMETO HA MEXAYHapOAHAaTa
3aKpMAa Bb3 OCHOBA Ha MO-BMCOKM CTAHAAPTH.

(12) OcHoBHaTa LieA Ha HACTOsLIaTa AMPEKTIBA €, OT €AHA CTPaHa, A rapaHTUPa MPUAATAHETO
OT AbpP)XaBUTE YAEHKM Ha OOLM KPUTEPUU 32 ONPEAEAssHE Ha AULATA, KOUTO PEAAHO Ce
HY)XKAQAT OT MEXAYHapOAHA 3aKpMAa, M OT Apyra CTpaHa, Aa TapaHTVpa MMHMMAAHO
paBHuIIle Ha 00e3IleTeHNs 32 Te3U AMLIA BbB BCUYKU AbP)KaBU YAEHKMU.

(].7) Ilo oTHomIEeHMeTO Ha TPETUPAHETO Ha AMIATA, KOUTO IIOIIAAAT B IIPUAOXKHOTO IIOA€ HaA
HacCToAlaTa AMPEKTHBA, ADBPXXaBUTE€ YAE€HKU Ca O6B’bp33HI/I OT 3aADbAXKEHUA II0
MEXAYHAapOAHOIIpaBHUTE aKTOBE, IO KOUTO T€ Ca CTPaHA, BKAIOYUTEAHO IIO-CIIELIMAAHO
Te3U, KOUTO 336paHHBaT AVCKpUMMHALMATA.
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(29) EAHO OT ycAoBusTa 3a NMpKU3HABAHETO HA CTATYyT Ha OeXkaHel] IO CMKUCbAA Ha 4YAeH 1,

[paspea] A or JKeHeBckaTa KOHBEHLMSI € HAAMYMETO HA IPUYMHHO-CAEACTBEHA BpPb3Ka
MeXAY IpUYMHUTE 3a IIpecAepBaHe, a MMEHHO paca, PeAUTMs, HallMOHAAHOCT,
MOAUTNYECKO MHEHME VAU IIPUHAAAEKHOCT KbM OIPEAEA€HA COLMAAHA IPYIA, M aKTOBETe
Ha IIpecAeABaHe MAYM AUIICATA HA 3aKpMAA Cpelly TaK1Ba aKTOBe.

(30) HeobxoauMo e ChIIO TaKa Aa Cce MpUeMe HOBO 0010 MOHATHE OTHOCHO OCHOBAaHMETO 3a

NnpeCA€ABaHE ,IIDUHAAAECKHOCT KbM OIIpEACA€HA COLMaAHA rpyna“. 3a LHEeAUTEe Ha
OIIPEACASHETO Ha AaA€HA COLIMaAHa Irpyrna CA€ABa HAAAEKHO Aa C€ B3€MAT IIPEABUA
HpO6AeMI/ITe, CBbpP3aHM C TII0AA Ha MOAUTEAS, BKAIOUYUTEAHO HeEroBaTa IIOAOBaA
UAEHTUYHOCT N CEKCYaAHa OpUEHTalNsA, KOUTO MOTaT Aa 6'bAaT CBDbP3aHU C OIIPEAEAECHN
NpaBHU TPAAULIUU U 061/1an, BOACILIM HAIIpUMEP AO T€HUTAAHO OCaKaTsABaHE, HACMACTBEHA
CTeEpUAN3aLIA VAU NIPUHYAUTEAHU a60pT1/1, AOKOAKOTO T€ Ca CBbp3aHN C OCHOBATE€AHU
OITIACE€HMA Ha MOAUTEAA 3a IIPECACABAHE.

(34) HeobxoauMo e pa ce BbBeAAT O0IIM KpUTEPUM, Bb3 OCHOBA HAa KOUTO A Ce IIPU3HABA, Ye

AUIIATa, TIOAAAM MOADa 3a MEXAYHapOAHA 3aKpMAa, OTrOBapsAT Ha YCAOBUATA 3a
cyOcuavapHa 3akpuaa. Tesy Kputepum caepBa Aa ObAAT ONMpeAeAeHM Ha OCHOBaTa Ha
MEXAYHAapOAHNUTE 3aABAKEHVS, IPOM3TUYAILM OT aKTOBeTe 3a IIpaBaTa Ha YOBEKa U Beue
CBIIeCTBYBALIUTE IIPAKTUKYM B ABP>KaBUTE YAEHKU .

CpraacHo 4AeH 2, OYKBMU a), I)—M) U H) OT Ta3u AUPEKTUBA:

,,3& LHEANTE HA HACTOAILlaTa AUPEKTHUBA C€ IMIpAAaraT CACAHUTE OINPEACACHUAL

a)

»MEXKAYHapOAHA 3aKpraAa“ 03HayaBa CTATyT Ha OeXaHel] U CTAaTYT Ha CyOCHMAMapHa 3aKpUAQ,
KaKTO Ca OIIPeAEAEHM B OYKBHU A) U X);

»0eXKaHel“ 03HaYaBa IPa)KAQHVH Ha TPeTa AbP)KaBa, KOMTO IIOPAAY OCHOBATEAHY OIIACEHUSI OT
IIpECA€ABaHE, OCHOBAHO HA paca, PEAUTusi, HALMOHAAHOCT, MOAUTUYECKO MHEHUE WAV
NPUHAAAEKHOCT KbM OIpPEAeA€HAa COLIMAAHA Ipylma ce HaMupa M3BBH Abp)KaBaTa, YUIATO
TPOXXAAQHMH €, M KOMTO He MOXXe MAU TOPaAU Te3U OIACEHUsI He JKeAae Aa ce oObpHe 3a
3aKpyuAa KbM Ta3u AbpKasa |[...]J;

»CTAaTYT Ha Oe>XaHell“ 0O3HayaBa IPU3HABAHETO OT AbpP’KaBa YAEHKA Ha IPaKAAQHMH Ha TpeTa
ABPXKaBa UAU AMile O3 TPayKAAQHCTBO 3a OeXXaHel;

»AVlle, KOETO OTTOBapsl Ha YCAOBMSATA 3a CyOCMAMApHA 3aKprAa“ O3HayaBa IPaKAAHMH Ha
TpeTa AbprKaBa MAU AuLie 0e3 IPaKAQHCTBO, KOUTO He OTTOBapsT Ha YCAOBMATA 32 OeKaHell,
HO 32 KOUTO MMa CepUO3HU OCHOBAaHMUA AQ Ce CMATA, Ye aKo ObAAT M3IpaTeHu OOpPaTHO B
AbpKaBaTa Ha IIPOM3XOA, MAM B CAyYail Ha AuLe 0e3 I'DaXAQaHCTBO — B Abp)KaBara Ha
IPEAMIIHOTO My OOMYaiiHO IpeOuBaBaHe, Ouxa OMAM M3AOXKEHM Ha peaAHa OIACHOCT OT
TEXKM TOCEraTeACTBA IO CMMCbAA Ha YA€H 15, 1 1O OTHOIIEHNe Ha KOMTO He ce IpuAara
yAeH 17, maparpadu 1 u 2, 1 KOUTO He MOTaT MAM MOPAaAU TaKaBa OMACHOCT He JKEeAasAT Aa
TIOAYYAT 3aKpMAATa Ha Ta3u AbPKaBa;

ECLI:EU:C:2024:47 5



PemienuE ot 16.1.2024 r. — Arao C-621/21
MurepBionpAl OPTAH HA AAB rert MC (OKEHM — KEPTBM HA AOMAILIHO HACUAME)

X) ,CTaTyT Ha CyOcHAMapHa 3aKpuAa“ oO3HayaBa IIPU3HABAHETO OT Abp)KaBa YAEHKa Ha
TPOXAAQHVMH Ha TpeTa Abp’KaBa MAU Aulle 0e3 IPaXAAHCTBO 3a AMlle, KOETO OTroBapsl Ha
YCAOBUSITA 3a CYOCHAVAPHA 3aKPUAS;

3) »MOADa 3a MEXAYHapOAHA 3aKprAa“ 03Ha4YaBa MICKAHETO, OTIIPABEHO OT IPAXXAAHUH Ha TpeTa
ABPKaBa VAU OT Aulle 0e3 IPa’kAaHCTBO, 3a 3aKPMAA OT AbP)KaBa YAEHKA, KOETO MOXKE Aa
ObAe pasTA€KAAQHO KAaTO AMlle, MCKALO AQ TMOAYYM CTAaTyT Ha OeXXaHell MAM CTaTyT Ha
cyOCcMAMapHa 3aKpuAa, M KOETO AMLe He MCKa M3PUYHO APYr TUIl 3aKpUAa WU3BBH
IIPUAOXKHOTO IMOA€ Ha HACTOSIATA AUPEKTUBA, KOSITO MOXe Aa ObAe MPEAMET HA OTAEAHA
MOADQ;

I/I) ,,MOAI/ITeA“ O3HadaBa IpaXAaHVMH Ha Tpe€Ta Abp’KaBa MAU AHNLE Oe3 T'Pa’kAaHCTBO, IIOAAAN
MoADa 3a MEXAYHApOAHA 3aKPHAQ, ITO KOATO BCE OLl€ HE € B3€TO OKOHYATEAHO PELICHUE,

H) ,Abp)KaBa Ha IMPOM3XOA“ O3HAYaBa ABP)KABATA MAU ABP)KABUTE, YMITO TPAKAAHUH € AULETO,
MAM 32 AuLie 0e3 Irpa)kKAQHCTBO, AbPKaBaTa Ha MPEAUIIIHOTO 00MYaiiHO pebuBaBaHe"”.

YaeH 4 OT Tasu AUPEKTUBA, 03arAaBeH ,OlieHsiBaHe Ha HaKTUTe U OOCTOATEACTBATA“, KOUTO €
BKAIOUEeH B raaBsa Il oT Hes, o3araaBeHa ,OlieHsiBaHe Ha MOAOUTE 3a MEXAYHapOAHa 3aKpuaa“,
MpeABIDKAQ B maparpadu 3 u 4:

»3. OlleHsiBaHeTO Ha MOADaTa 3a MEXXAYHAPOAHA 3aKpUAA CA€ABA AQ ObA€ U3BBPILEHO 32 BCEKU
OTAEAEH CAyYali, KaTo ce B3eMaT I10A BHUMaHMeE CAEAHNUTE €eAeMEHTH:

a) BCUYKUN OTHOCHMMMU (l)aKTI/I, CBDbpP3aHU C Abp)KaBaTa Ha IIPOU3XOA B MOMEHTA HAa B3€MAaHETO Ha
peuienre 1mo MOA6aTa, BKAIOYUTEAHO 3aKOHUTE U ITOA3AKOHOBUTE AKTOBE€ Ha AbpiKaBaTa Ha
MpON3XO0A, KAKTO I HAUMHDPT Ha TAXHOTO IIpUAAraHe,;

0) OTHOCMMMU A€KAApalMy U AOKYMEHTM, TIIPEACTaBEHU OT MOAUTEAS], BKAIOUUTEAHO U
MH}oOpMalVs, TO3BOASIBAIIA AQ CE OTIPEAEAU AAAU MOAUTEASIT € OMA AU OU MOI'bA Aa ObAE
00€eKT Ha MpeCcAeABaHe MAM Ha TEKKU MOCEraTeACTBa;

B) MHAUBMAYAAHOTO IMOAOXKEHUE Y AUMHUTE OOCTOSITEACTBA OTHOCHO MOAUTEASI, BKAIOUUTEAHO U
(dbakTOpM KaTo HErOBOTO MUHAAO, TIOA M Bb3PACT, 32 AQ MOXKE AQ C€ ONPEAEAH, Bb3 OCHOBA Ha
AVYHUTE OOCTOSITEACTBA OTHOCHO MOAUTEAS, AAAU AEMCTBUATA, HA KOUTO TOM € OMA MAU
pUCKyBa Aa ObAe M3AOXKeEH, OMXxa MOTAM Aa ObAQT CUMTAHM 3a IIPECAEABAHE VAU 32 TEXKU
IOCEraTeACTBa;

4. CDaKT'bT, ye MOAUTEA Beue e OMA IIpECACABAH AU BEYE € IOHECDHA TEXXKO IIOCETAaTEACTBO, AU €
O0MA 00eKT Ha AVIDEKTHU 3aIlAaXu 3a I'IO,A,O6HO IIpeCA€ABAHE VAU HOAO6HO II0CeraTeACTBo, €
CEPMO3EH MPHU3HAK 32 OCHOBATEAHHM OITACEHMA HA MOAUTEAA OT IMIPECACABAHE MAM OT PEAAE€H PUCK
Aad ITIOHECE TEXXKO ITOCETaTEACTBO, OCBEH aKO ChIIECTBYBAT AOCTATbUYHM OCHOBAHMA Aa C€ CMATA, Y€
TaKOBa MNPECACABAHE VAU TEXXKO ITIOCETAaTEACTBO HE ou ce HOBTOPI/IAO“.
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YaeH 6 OT chlaTa AMPEeKTUBa, o3araaBeH ,Cy0eKTy Ha IpecAeABaHe MAU TEXKKU ITOCEraTeACTBa’,
IIpeABIDKAQ:

»CyOeKTUTe Ha IpecAeABaHE MAY TEXXKM ITOCEraTeACTBa BKAIOYBAT:
a) ABp)KaBaTa;

0) mapTUY VAU OpraHM3ali, KOUTO KOHTPOAMPAT Abp)KaBaTa MAM 3HaYMTEAHA YacT OT HelfHaTa
TepUTOPUS;

B) HEABP)KaBHMU CYOEeKTH, aKO MOXe Aa ObAe AOKa3aHO, ye CyOeKTUTe, TOCOYeHU B OYKBM a) U 0),
BKAIOUMTEAHO U MEXKAYHAPOAHM OpraHu3aluy, He MOTAaT MAM He MCKAT Aa IPEeAOCTaBST
3aKpMAQ Cpelly IpecAeABaHe MAU TEXKU ITOCEraTeACTBa [0 CMUCHAA Ha YAeH 7.

YaeH 7 ot Aupektusa 2011/95, o3araaBeH ,,CybOekTy Ha 3aKpuaa“, raacu:

»1. 3akpuaaTa cpelly NpecAeABaHe MAU TEXKU IIOCETaTEACTBA MOXe Ad ObAe MpeAOCTaBeHa
€AVIHCTBEHO OT:

a) ABp)KaBaTa; UAU

0) mapTUM UAM OpraHM3ALUY, BKAIOUUTEAHO U MEXKAYHAPOAHUM OpraHM3aLUY, KOUTO
KOHTPOAMPAT AbpP’KaBaTa MAM 3HAUMTEAHA YaCT OT HEMHATa TepUTOpPUs,

IIPU YCAOBME Y€ CBIINTE XKEAAST I MOTAT AA IIPEAAOXKAT 3aKpMAa B CbOTBETCTBUE C raparpad 2.

2. 3akpuaara cpelly pecAeABaHe VAU TEKKI [TOCETaTeACTBa TPSIOBA AQ € epeKTUBHA U AQ HIMa
BpeMeHeH xapakTep. OOMKHOBEHO TaKaBa 3aKpyAa Ce IIPeAOCTaBsI, KOTaTo CyOeKTUTe, TOCOUYEH! B
naparpad 1, 6ykBu a) u 0), B3eMaT pasyMHU MepKH, 32 Aa MONpeyaT Ha IPeCAEABAHETO VAU Ha
TEXKUTE IIOCETATEACTBA, inter alia, upe3 QYHKLMOHMpPAHEeTO Ha eeKTUBHA MpaBopaspaBaTEAHA
CUCTeMa, II03BOASIBAIlla PA3KpMBAaHETO, HAKA3ATEAHOTO IIPECAEABaHE U HAKa3BaHETO Ha
AESTHUSTA, IPEACTABASIBALIN IIPECAEABAHE MAU TEXXKO [MOCEraTEACTBO, M KOTATO MOAUTEAST MMa
AOCTBII AO Ta3M 3aKpHUAA.

[ ]l(
CbraacHo YAeH 9 OT Tasu AUPEKTUBA, O3arAaBeH ,, AelICTBUS Ha MpecAeABaHe":

»1. 3a pa ObAe pasTAEXKAAH KaToO AEICTBIME Ha ITPeCAEABAHE 10 CMUCHAA Ha YA€H 1, [pasaea] A ot
JKeHeBckaTa KOHBEHL[MSI, TO3U aKT TPsIOBa Aa:

a) € AOCTaThbYHO CEPUO3€H IO CBOETO eCTeCTBO UAU IO IMOBTOPsieMUsI CU XapakTep, 3a Aa
MPEACTAaBASBA TEXKO HapylleHMe Ha OCHOBHUTE IpaBa Ha 4YOBEKA, M IO-CHELMAAHO Ha
IpaBaTa, YIPAXHSIBAHETO Ha KOUTO He € Bb3MOXXHO A ObA€ OrpaHUYEHO IO KaKbBTO U AQ
OMAO HaUMH IO cuAaTa Ha YAeH 15, maparpad 2 ot EBpomeiickaTa KOHBEHLIMS 3a 3alUTa Ha
mpaBaTa Ha 4YOBeKa UM OCHOBHUTe CBOOOAM [mopmucana B Pum Ha 4 HoemBpu 1950 r.
(HapmuaHa no-HatatTsK ,EKITYY)]; uan
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0) MpeACTaBAsIBa CBBKYITHOCT OT PasAMYHM MepKM, BKAIOUMTEAHO HapylleHMsl Ha IpaBara Ha
YOBEKa, KOATO € AOCTaTbYHO TEXKa, 32 AQ 3aCerHe OTAEAHOTO AMILie TI0 HAuMH, CPaBHUM C
IIOCOYEHOTO B OYKBa a).

2. AeiicTBMATa Ha IIpecAeABaHe IO CMMCbAA Ha maparpad 1 moraTt Aa mpuemar, inter alia,
caepHUTE Popmu:

a) Cl)I/I3I/I‘IeCKO VAU TICUXWYE€CKO HaCMANE, BKAIOUUTEAHO I CEKCYAaAHO HACUAUE;

e) AeﬁCTBI/IH, HaCO4Y€HU Cpelly AnljaTa I10 IIpy4Ha Ha TEXHUA ITIOA []

3. B cporBeTcTBUE C YA€H 2, OYKBa I') ME&XAY MOTUBUTE, TOCOYEHU B uAeH 10, 1 AeiicTBUSITA HA
npecaeABaHe 1o maparpad 1 oT HacTOSIIMSI YA€H MAUM AUIICATa HA 3aKpMAA Cpely TaKuBa
AEVICTBYS TpsiOBa Aa MMa Bpb3Ka“.

Yaen 10 oT mocoyeHaTa AMPEKTHBA, 03arAaBeH ,MOTUBY 3a ITpecAeABaHe"

»1L. Hp]/[ OLI€HAIBAHETO HA MOTUBUTE 3a IIPECACABAHE ADP)KaBUTE YAECHKHM B3€MaT IIOA BHMMaHNUE
CACAHUTE €EAEMEHTN:

I') €AHa Irpylia Cce CUMTa 3a OIIpEAEAECHA COLIMMAAHA I'PYIIa, KOIraTO IMO-CII€EMAAHO:

— HeMHUTe YAEeHOBe CIIOAEAAT €AHA BPOAE€HA XapaKTEPUCTHUKA UAU o61ua UCTOpPU, KOATO HE
IIOAAEXKN HAa MBMEHEHNE, AU CIIOACAAT XaPaKTE€PUCTUKA MAU BAPBAHE, AO TaKaBa CTECIICH
CbIIE€CTBEHN 324 MACHTMYHOCTTA MAM Cb3HAHMETO, Y€ He ou CAC€ABAAO OT AMLIETO Aa Ce
MN3UCKBaA Aa Ce€ OTKa)Xe OT TAX, 1N

— Ta3M rpymna mma coOcTBeHa NAEHTUYHOCT B ChbOTBE€THATA AbPrKaBa, 3alllOTO € pa3rAe€XpaHa
KaToO pa3AM4YHA OT 3306I/IKaAHLHOTO A 06H.[eCTBO.

B saBucumoct or YCAOBUATA, HpeO6AaAaBaH.U/I B Abp’KaBaTa Ha IIPOU3XOA, CHeL[I/I(i)I/I‘-IHa
COLIMaAHa IpyIla MOXKe AQa 6’bAe " I'pyIia, YMUTO YAE€HOBE MaT KaTO 061_[{3 XapaKTepUCTKa
OIIp€ACAE€HA CEKCYaAHa OpHEHTalMA. CeKcyaAHaTa OpPpMEHTalMA HE MOXE Aa Ce pa361/1pa
KaTO BKAIOYBallla A€AHNA, 00sBeHM 3a IIPECTDHIIA€CHNVSA OT HAUMOHAAHOTO IIpaBO Ha
ADPKaBUTE YACHKU. AcnexTure, CBbpP3aHM C II0AQ, BKAWYUTEAHO U IIOAOBaTa
MAEHTUYIHOCT, C€ OTUUTAT HAAACKHO 3a OIIPEACAAHETO HA IIPUMHAAAEKHOCT KbM AdA€HA
COLIlMaAHa Irpyla MA YyCTAaHOBABAaHETO Ha XapaKTE€pHa Y€pPTa Ha TaKaBa I'pyIia;

[...]

2. Korato ce mpelieHsiBa OCHOBaTEAHOCTTa Ha OIMACEHMSITA OT IMPECAEABAHE HA AAAEH MOAUTEA,
bakThT AAAM  TON  AEMCTBUTEAHO TMIPUTEXKaBa XapaKTepUCTMKaTa, CBbp3aHa C [...]
MPUHAAAEXKHOCT KbM OIIPEAEAEHA COLIMAAHA TPYIA [...], KOSTO e B OCHOBAaTa Ha MIPECAEABAHETO, €
0e3 3HaveHuUe, NMPU IOAOKEHUE 4e CIopeA CyOeKTa Ha MPEeCAEABAHETO TOV IMPUTEXaBa Tas3u
XapaKTepucTmKa“.
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YaeH 13 ot cpijaTa AMPEKTHBa, 03arAaBeH ,IIpepocTaBsiHe Ha CTaTyT Ha OeXKaHell”, TPeABIDKAA:

»/\'PP>KaBUTE YAEHKU IIPEAOCTABST CTATYT Ha OeXKaHell Ha BCEKM IPAKAQHMH Ha TPeTa AbpyKaBa MAM Ha
AMlle 0e3 IPaXKAQHCTBO, KOUTO OTTOBAPSAT HAa YCAOBMSATA 32 OIPEAEASHE KaTo OEXaHIM CbrAacHO
pasnopepdute Ha raasu 11 u II1%

CwpraacHo yaeH 15 ot AupextuBa 2011/95, o3araaseH , Texxku nmocerareacrBa‘
» ] ©KKITe TIoceraTeAcTBa ca:
a) CMBPTHO HaKasaHNe MAY eK3eKYLVIs; UAU

0) u3Te3aHMe UAM HEYOBELIKO UAM YHU3UTEAHO OTHOLIEHME, VAM HaKa3aHue, HAAOXKEHO Ha
MOAUTEA B AbpPyKaBaTa Ha IMIPOU3XO0A,; |...]

[...]%

YaeHn 18 ot Tasu AMpeKTMBa, 03araaBeH ,lIpepocTaBsiHe Ha CTaTyT Ha cyOCuMAMapHa 3akpuaa“,
rAacu:

»A\'bp)KaBUTE YAEHKM ITPEAOCTABST CTATYT Ha CYOCHAMApHA 3aKPMAA Ha TPAXKAAQHMH Ha TpeTa Abp)kKaBa
AU Ha AWuie 0e3 IPaXAQHCTBO, KOMTO OTTOBApsIT Ha YCAOBMSITA 3a CyOCMAMApHa 3aKpuAa B
cboTBeTCcTBUeE C TAaBu 11 u V.

bwazapckomo npaso

OT aKkTa 3a MPEANLIMAAHO 3alMTBAaHE € BUAHO, Ye C yAeH 8, aauHeu 1, 3—5 u 7 oT 3akoHa 3a
yoexuiero M OexaHuure (HapuyaH mo-HaTaTbkK ,3YDB“) B ObArapckusi mpaBeH pep ca
TPAHCIIOHMPAHU YA€eH 2, OyKBa I) 1 YAeHOoBe 6, 7 1 9 oT AupektuBa 2011/95, a c uaeH 9, aaunes 1
OT TO3U 3aKOH € TPAaHCIIOHMPAH YA€H 15 OT mocoyeHaTa AUPEeKTUBA.

B maparpad 1, Touka 5 or AombAaHUTeAHUTe pasnopeadbu Ha 3YDB, B pepakuusTa My, KOSTO € B
cuaa or 16 oxrompu 2015 r. (AB, 6p. 80 or 2015 r.), e yrouHeHo, 4e ,[placa, peaurus,
HAllIOHAAHOCT, OIlpEA€A€HA COLIMAaAHa TIpyla M IOAUTUMYECKO MHeHUe MAU ybexxpeHue“ ca
MOHATHUS 1O cMucbhAa Ha [JKeHeBckaTta KoHBeHLusi| u Ha uAeH 10, maparpad 1 or AupexTtusa
[2011/95]“.

CHOP'I)T B TAABHOTO NMPOU3BOACTBO U NIPCHOANIIMAAHUTE BBIIPOCU

WS e Typcka rpaxpaHka C KIOPACKA eTHMYeCcKa IMPUMHAAAEKHOCT, MIOCIOAMAHKa CYHUT U €
pasBepeHa. T npuctura 3akoHHO B bbarapus mnpes 1o 2018 r. CAep ToBa 3aMMHaBa IpU YAE€H
Ha ceMeiicTBOTO cu B bepanH (I'epmanus), KbAeTO mopaBa MOAOA 3a MEXAYHapoAHa 3akpuaa. C
pemenne Ha AAD ot 28 depyapu 2019 r., mOCTAaHOBEHO IO MICKaHe Ha FepMaHCKUTe BAacTu, WS
e IpyeTa OT ObATapCKUTE BAACTU 32 pasTA€KAAHe Ha MOAOaTa M 3a MEXXAYHApOAHA 3aKpMAA.

ITo Bpeme Ha nmpoBepeHu npe3 okTomepu 2019 r. ot AAb Tpu unrtepsiora WS 3asBsBa, uye Ha
IIeCTHAAECETTOAMIIIHA Bb3PACT CKAIOUMAQ IIPUHYAUTEAEH Opak 1 poprAa Tpu Abiepu. ITo Bpeme
Ha CbBMECTHMSI VIM JKMBOT CBIIPYI'BT U 51 OMEeA, HO PO>KAEHOTO M CEMENICTBO, KOETO OMAO HAasICHO C
TOBa, He N momorHaAo. IIpe3 centemBpu 2016 r. WS usbsirara oT ceMeHOTO >KMAUILE, Mpe3
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2017 r. cKAIOUYMAA peAUrno3eH Opaxk, a mpe3 Mait 2018 r. poauaa cuH ot To3u Opak. Caep Kato
HanycHaAaa Typuus, npe3 centemBpu 2018 r. TS ce pasBera O0GMLMAAHO C IIBPBUS CU CBIIPYT,
BBIIPEKV HETOBUTE Bb3pakeHNs. [1o Te3u NpuuMHU TS TBBPAMU, Y€ Ce CTpPaxyBa Ad He Obae youTa
OT CeMeICTBOTO CH, aKO ce 3aBbpHe B Typuus.

ITpea AAD WS npeacTaBst BASI3AOTO B CMAA CbAEOHO pelLIeHMe Ha TYPCKUS IPAXAQHCKM CDA,
IIOCTAaHOBMA Pa3BOAQ, U IMOAaAeHaTa OT Hesl mpe3 stHyapu 2017 r. xkaaba cpeijy cbrpyra H,
PO’KAEHOTO M CEMENICTBO M CEMENCTBOTO Ha cblpyra M Ao [AaBHaTra mpokyparypa Ha rpaa
Topbaap (Typuus), B 4UMINTO MPOTOKOA, M3roTBeH Ha 9 sHyapu 2017 r., ce cromMeHaBaT
M3IpATEeHM OT ChIpPYra M 3anAaliuTeAHU TeAepoHHU cboOujeHus. Ts mpeAcTaBs U pelleHue Ha
Typcku ¢bp oT 30 roHM 2017 1., C KOeTo 6MAa HaCTaHEHA B AOM 32 JKEHY, IOCTPAAAAM OT HACUAME,
B KOJTO He Ce YyBCTBAAA CUTYPHa.

C pewenne ot 21 man 2020 r. mpeacepateasaT Ha AAB oTxBbpAst mopapeHata or WS moaba 3a
MEXAYHapOAHA 3aKpMAQ, KaTo INpUeMa, OT €AHA CTpaHa, Ye M3TbKHATUTe OT Hesl NPUYMHU 3a
HamyckaHe Ha Typuus, M TO-CIIELIMaAHO aKTOBeTe Ha AOMAIIHO HAaCMAMe M 3allAaxuTe 3a
YOUIICTBO OT CTpaHa Ha HEJHMs CBIIPYT UM HA YAEHOBE HA POXXKAEHOTO M CEMEVICTBO, OMAMU
VIpEAEBAHTHMU 3a NPEAOCTABSIHETO HA TaKbB CTATYT, ThI1 KaTO HE MOXKEAO AQ Ce CBBPYKAT C HUTO
€eAVIH OT MOTUBUTE 3a IIpecAeABaHe, TocoueHu B YAeH 8, aamHes: 1 ot 3YDB. OcBen ToBa WS He e
3asIBMAQ, Ue e O1Aa )KepTBa Ha AeVICTBMSI Ha IIPECAEABAHE MIOPAAM [TOAA CU.

Ot Apyra cTpaHa, npeacesateasiT Ha AAD oTkasBa pa mpepoctaBu Ha WS cTaTyT Ha cyOcupmMapHa
3akpuaa. Toi1 cunTa, 4e TS He OTroBaps HAa U3MICKYeMMUTE 32 Ta3U LieA YCAOBMS, ThI KaTo ,CpeLry
KaHAMAATKaTa He Ca IPEANPUETU AEVICTBUS, HUTO OT OPUIMAAHUTE BAACTYU, HUTO OT KOHKpETHA
TPYIIMPOBKa, KOSTO ABp)KaBaTa He € B ChCTOSIHME AQ KOHTPOAMpa“, a Ts ,e CTaHaAa OOeKT Ha
KPYMMHAAHU HallaA€HUsI, 32 KOUTO HUTO BEAHBX He € ChOOIIMAA B TIOAULUATA, HUTO € MOAQAQ
XaA0a, a e HamycHaAa AeraaHo Typrus®.

JKaabara Ha WS cpewyy pelieHreTro, NMocoyeHO B TOYKa 22 OT HACTOSI[OTO pellIeHue, e
oTXBbpA€Ha c peiteHue ot 15 okromBpu 2020 r. Ha ApmMuHUCTpaTuBeH CbpA Codus-rpap
(bbparapus), ocraBeHo B cuaa Ha 9 Mmapt 2021 r. OoT BbpXOBHUS AAMUHUCTPATUBEH ChA
(bbArapusi) U cTaHaAO OKOHYATEAHO.

Ha 13 ampua 2021 r. Bp3 OCHOBa Ha HOBM AOKazaTeAcTBa WS mopaBa mocaepBaiia MoAba 3a
MEXAYHapOAHA 3aKpMAad, KaTO Ce IT030BaBa HAa OCHOBATEAHM OIACeHUs OT IIpeCAepBaHe OT
CTpaHa Ha HEABP)KaBHU CyOEKTU, IIOpaAyl NMPUHAAAEKHOCTTA CU KbM ,OlPEAEA€HA COLIMAaAHA
rpyna“ — Ta3u Ha >KEHUTE, )KEPTBM Ha AOMAIIHO HAacCMAMe, KaKTO M Ha >KEHUTE, TOTEHIMAAHU
)KepTBU Ha ,IIpeCcTbIIAeHMsI Ha yecTTa”. Ts TBBPAY, Ue TypCcKaTa Abp>KaBa He OMAa B CbCTOSIHUE
AQ 5 3aIIUTU OT Te3U HEABP)KaBHM CYOeKTU U 4e BpbIlaHeTo M B Typius Ou s M3AOXKUAO Ha
OITACHOCT OT ,,IIPECTBIIAE€HVE Ha YeCTTa” MAM Ha IIPUHYAUTEAEH OpaK, U CbOTBETHO Ha OIACHOCT
OT HapyleHue Ha yaeHoBe 2 1 3 ot EKITY.

B noaxpenma Ha Moabata WS mpepcTaBs Karo HOBO AOKAa3aTEACTBO pellleHue Ha TYPCKU
HaKasaTeAeH CbA, C KOETO OMBIIMAT M CBIIPYT € OChAEH Ha IET Mecella AMIIaBaHe OT CBOOOAA 3a
M3BbplIeHO Mpe3 centeMBpyu 2016 r. cpelly Hesl IPeCTbIIA€HME, CBbP3aHO C OTIIPABSIHETO Ha
3anAaxy. VI3sITbAHEHMETO Ha HaKa3aHMETO € OTAOXKEHO U € OIPEAEAEH U3MUTATEAEH CPOK OT IIeT
TOAVHY, TIPEABYA AUIICATa HA MPEAUIIHU MPUCHAY, AMMHOCTHUTE OCOOEHOCTM U NpMEMaHeTO Ha
HakazaHueTto. WS mpuaara KpM MoAbaTa craTtuu OT BeCcTHUK ,Deutsche Welle“ or 2021 r., B
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KOUTO Ce CIIOMEeHaBa 3a >XeCTOKM yburictBa Ha >keHu B Typumsa. OcBeH TOBa KaTro HOBO
obcroaTeacTBo WS M3TBKBA OTTErAsiHeTO Ha Perryoauka Typums ot VMcraHOyAackaTa KOHBEHLSA
npes mapt 2021 r.

C pewenne ot 5 man 2021 r. AAB orkasBa Aa Bb30OHOBU IpolieAypaTa 3a MPEAOCTaBsiHE Ha
MeXAYHapOAHA 3aKpHMAa IO IOCAeABalaTa MoAba Ha WS, ¢ MOTMBA Ue Ts He Ce II030BaBaAa Ha
HUKaKBU HOBU OOCTOSITEACTBA OT ChLIECTBEHO 3HaY€HME 32 AUMHOTO U TIOAOKEHME MAY OTHOCHO
ABbprKaBaTa U 1o nmponsxop. AAD nopuepraBa, ye HEKOAKOKPAaTHO TYPCKUTE BAACTY Ca M OKa3BaAU
CbHAEVICTBYE U Ca U3Pa3MAY TOTOBHOCT AQ M IIOMOTHAT 110 BCUYKM 3aKOHOBY HAUVMHML.

B camoTro Hayaao 3anmuTBaljaTa HPUCAMKLUA YTOYHABA, Y€ MaKap ITOCA€ABaIiarTa MoADa 3a
MEXAYHapOAHa 3aKpuAa Ha WS Ad € OTXBDbPA€HA KaTO HEAOIIYCTMMA, TDbAKYBAaHETO Ha
MaTE€pUAAHOIIpAaBHUTE YCAOBUA 3a IIPEAOCTABAHETO Ha MEXAYHApOAHA 3aKpuAa BCE€ IIaK €
HeO6XOAI/IMO, 3a Ad OIIPpEACAU AAAU WS e IIpeACTaBMAA HOBU €A€EMEHTU AL HOBU Cl)aKTI/I, KOUTO
000CHOBaBaT IIpEAOCTABAHETO HA TaKaBa 3aKpHuAa.

B ToBa OTHOIIEHMe 3aUTBAIlaTa OPUCAUKLVS 0TOeAs3Ba, ye ChABT HUKOTA He Ce € IPOU3HACSIA
[0 TIOBAUTHATUTE B HACTOSIIIOTO AEAO BBIIPOCU ,,OTHOCHO HACMAMETO Hap >KEHU, OCHOBAHO Ha
MmoAa, moA ¢opmara Ha AOMAIIHO HacHMAME UM 3alAaxa C [[pecTbhIIAeHMe] Ha YeCTTa, KaTo
OCHOBaHMe 3a TIPEAOCTaBsIHE Ha ME&XXAYHapOAHa 3akpuAa“. Tasu I0pUCAUKLVS CU 3aAaBa BBIIPOCaA
AQAM 32 YCTAQaHOBSIBAHETO HA IPUHAAAEKHOCT HA >K€HA, )XepTBa Ha MOAOOHO HacuAMe, KbM
OlpeAeAeHa COLMaAHA TPYIa KaTO MOTHMB 32 MPECAEABaHe 10 CMUChAA Ha 4AeH 10, maparpad 1,
OoykBa r) or AupektyBa 2011/95 e pocTaTbyeH OMOAOTMYHUSAT VAU COLMAAHMST TIOA U AAU
AEVICTBUSATA HA TIPeCAEABAHE, BKAIOUMTEAHO AOMAIIHOTO HACUAME, MOTAT A2 ObAAT OTIPEAEASIIIN
3a YCTaHOBsIBaHE Ha BUAMMOCTTA Ha IpyIaTa B 00IeCTBOTO.

B TO3M KOHTEKCT 3amMTBalllaTa IOPUCAMKLIVA Hall-HalpeA MCKA AQ Ce YCTAaHOBU AQAUM 3a
THAKYBAHETO Ha Ta3y pasnopepda, 1 ¢ oraep Ha cbobpakeHue 17 ot AupexruBa 2011/95, Tpsi6Ba
Aa ce B3emart npepaBup CEDAW u VcranOyAckaTta KOHBeHLMsI, BbIipeku ye Pernybanka Bparapus
He e CTpaHa I0 MI0CAeAHATa KOHBEHLIVL.

Tasu wpucAUKLUs OTOEeAsI3Ba, Ye aKTOBETe Ha HacuAue, u3bpoeHu B vaeHoBe 34—40 or
VcraHOyACKaTa KOHBEHILVS, IO-CIIELMaAHO (M3MYECKO MAM CEKCYaAHO HacuAMe, HaCUACTBEH
OpaK MAM TOPMO3, NMPEACTAaBASIBAaT GOPMU Ha HAaCHAME IO OTHOIIEHME Ha >KeHU, OCHOBAHO Ha
MMOAQ, KOUTO Ca HeusdyepraTeAHO u3bpoeHu B crobpakenne 30 or Aupekrusa 2011/95 u morat
AQ ObAAT KBaAMGbULIMPAHU KaTO ,AEMCTBUS Ha MTPeCAeABaHe” IO CMUCHhAA Ha YAeH 9, maparpad 2,
OyKBU a) U €) OT Tasu AMPEKTUBA.

ITo-HaTaTpK 3amMTBaljaTa IOPUCAMKLMSA CU 33apaBa BbBIPOCA 3a THAKYBAaHETO Ha uAeH 9,
naparpad 3 or Aupektua 2011/95, koraTo AeiiCTBUSTA Ha PeCA€ABAaHE, OCHOBAHO Ha TOAQ, ITOA
dbopmaTa Ha AOMAIIIHO HACKAME, CA OCBIIECTBEHM OT HEABP)KaBHM CyOEKTH IO CMMCBhAQ Ha YAEH 6,
OykBa B) OT Tasu AMpeKTHBa. [To-criennaAHO T KCKa Aa Ce YCTAaHOBU AAAU ,Bpb3KaTa“, KOSATO ce
M3UCKBa B uAeH 9, maparpad 3, nmpeamnoaara npusHaBaHe OT CTPaHa Ha HEABP’KaBHUTE CYOeKTHU,
Yye U3BDBPIIEHUTE OT TSAX AEWCTBMSI Ha IIPECAEABAHE Ce OIIPEAEASIT OT OMOAOTMYHMS VAU
COLMAAHMS MIOA Ha )KePTBUTE HA T€3U ACSIHUSL.

Hakpasi, B cayuail ye IpMHAAAEKHOCTTA HA )KeHa, KOSITO e )KepTBa Ha AOMAILHO HaCHAME Y MOXe
A2 ObA€ >)KePTBa Ha NMPECTBIIAEHNE Ha YECTTa, KbM ,0IIPEAEAEHA COLIMAaAHA Ipyma“ 10 CMUChAA Ha
uAeH 10, maparpad 1, Oyksa r) ot AupexrtuBa 2011/95, He ce AOKa’Ke, 3aIIUTBAIIATA OPUCAUKLIS
nopuyeprana, ye WS Moxe pa ObAe BbpHaTa B AbpyKaBaTa CU Ha MPOM3X0A CaMO aKO Ce AOKaKe, ue
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BPBIIIAHETO He 51 M3Aara Ha peaAHa OMACHOCT OT , TEXKKU IMOCEraTeACTBa” 10 CMUCHAQA Ha YAEH 2,
OyKBa €) OT Ta3yu AMPEKTMBA. B TO3M KOHTEKCT 3amuTBalljaTa IOPUCAUKLNS MCKA AQ CE€ YCTAaHOBU
MO-CIIELMAAHO AQAM 3alAaxa C ,IPeCThIIACHME Ha 4eCTTa“ MPEACTaBAsSIBA peaAHa OMACHOCT OT
TEXKO MMOCEraTeACTBO IO YAeH 15, OykBa a) OT mocoyeHaTa AMPEKTMBA BbB BPb3Ka C YA€H 2 OT
EKITY, nau no uaen 15, OykBa 6) OT cbljaTa AMpeKTIBa BbB Bpb3Ka ¢ yAeH 3 ot EKITY.

ITpu Te3u ycaoBus ApmuHucrpatuBeH cbp Codusi-rpap pelraBa pa CIipe MPOU3BOACTBOTO U Ad
noctaBy Ha CbAa CAEAHUTE NIPEIOAVLIMIAAHY BBIIPOCH:

»1) 3a LleauTe Ha KBaAMpUIMPaHe HA HACUAMETO HaA >XEeHY, OCHOBAHO Ha II0AQ, KATO OCHOBaHMe
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38 TIpeAOCTaBsiHE Ha MeXAYHapoAHa 3akpuaa 1o [)KeHeBckara KOHBeHLMsI] U IO
[AupektuBa 2011/95] nmnpuAoKMMM AM ca  CbrAacHO CboOpakeHue 17  or
[AupextuBa 2011/95] aebmumumure u omnpepeaenusita no [CEDAW] u [VicranOyackara
KOHBEHLIMS|, MAM HaCHMAMETO HaA >KEeHM, OCHOBAaHO Ha II0Ada, KaTO OCHOBaHME 3a
IpeAOCTaBsAHe Ha MeXAYHapoAHa 3akpuaa nmo AupektuBa 2011/95 mMma caMOCTOSITEAHO
3HauyeHye, PAa3AMYHO OT TOBA B IOCOYEHUTE AKTOBE HA MEXXAYHAPOAHOTO IIPaBo?

CaeABa AU 3a YCTaHOBSIBaHe Ha IPUHAAAEXKHOCT KbM OIPEAEAE€HA COLIMAaAHA TPyIa, KaTo
MOTHUB 32 IpecAeABaHe 1o 4A. 10, map.1, 6.,r [or] AupektuBa 2011/95, mpu TBbpAEHUS 3a
HaCHAME HaA >KEHM, OCHOBAaHO Ha II0AAQ, AA CE€ OTYeTEe EAMHCTBEHO OMOAOTUYHMST MAU
COLIMAaAHMAT TMOA Ha >KepTBAaTa Ha IpecAeABaHe (HacuAMe, HACOYEHO Cpelly >KeHa, CaMo
3al[0TO € >KeHa), MOTaT AU KOHKpeTHUTe GOpMU/aKTOBE/AEVCTBUS Ha MpPeCAeABaHE KAaTo
MIOCOYEHNUTe HeusuepriaTeAHO B cboOpakeHne 30 or [AupektuBa 2011/95] Aa ObAAT
OTIpEAEASIIIM 32 ,BUAVMMOCTTA Ha IpyNara B OOLECTBOTO®, T.e. HEIHA OTAMYUTEAHA YePTa, B
3aBUCUMOCT OT YCAOBMSITAa B CTpaHaTa Ha IPOMU3XOA VAU Te3U aKTOBE Ca OTHOCUMU
€AVHCTBEHO KbM AENCTBMSTA Ha MPeCAeABaHe 1o YA. 9, map.2, 0. ,a“ u 0. ,,e“ oT AupekTuna
2011/95?

[Tpu TBBPASIHO OT KaHAMAATA 32 3aKpMAa HAaCHAMeE, OCHOBAaHO Ha I0OAQ, MOA Qopmara Ha
AOMAILIHO HAaCUAME, TPEACTAaBASIBA AU OMOAOTMYHMSIT VAM COLIMAaA€H IOA AOCTaThYHO
OCHOBaHIe 32 OIpeAeAsiHe Ha MPUHAAAEXKHOCT KbM OIPEAeA€Ha COLIMaAHa rpyma mo 4da. 10,
nap.1, 6. ,r“ or Aupexrusa 2011/95 uAu caepBa Aa Ce YCTAaHOBU AOITbBAHUTEAHA OTAMYUTEAHA
YyepTa Ha rpymnara, npu OYKBaAHO, CAOBECHO ThAKyBaHe Ha pasmnopepbara Ha 4A. 10, map.1, 6.
LI or [AupekrtuBa 2011/95], KOosTO MOCTaBs M3MCKBAHMITA B YCAOBME Ha KYMYAQTUBHOCT, a
ACIIEeKTUTE Ha T0OAQ — Ha AaATEPHATUBHOCT?

CAeABa AM NIPUUMHHO-CAEACTBEHaTa Bpb3Ka IO 4A. 9, map.3 or AupextuBa 2011/95 npu
TBBPASIHO HaCMAME, OCHOBAHO Ha TOAQ, oA popMaTa Ha AOMAIIIHO HaCUAME OT HEAbP)KaBEeH
CyOeKT Ha IpecAeABaHe 10 CMUCDhAA Ha YA. 6, 0. ,B“ oT AupektuBa 2011/95, Aa ce TbAKYBa,
ye € AOCTaTbYHO AQ Ce€ YCTAaHOBM BpPb3Ka MEXAY MOTMBUTE, IOcCoueHM B yAaeH 10, u
AEVICTBUSTA Ha IpecAeABaHe Mo [4aeH 9,] maparpad 1, MAU 3aABAKUTEAHO CAEABA AQ Ce
YCTQHOBM AMIICA Ha 3aKpMAa Cpelly TBbPASHOTO IIPECAEABAHE, PECIL. HAAUIIE AU € BPb3KaTa B
CAy4auTe, KOraTo HeAbp)>KaBHUTE CYOEKTY Ha IIpeCAeABaHe He Bb3IIpMieMaT OTAEAHUTE aKTOBE
Ha IIpecAeABaHe/HaCHAMe, KaTO TAKOBa, CBBP3aHO C II0AA Ha IIPECAEABAHOTO AMLie?

[Ipu M3IbAHEHME HAa OCTaHAAUTE M3UCKBAHMS 32 TOBA, MOXKE AU peaAHara 3amaaxa C
[mpecTprAeHMe] Ha YeCTTa NMPYU €BEHTYaAHO BpbIljaHe B CTPaHATa Ha MPOMU3XOA A2 000CHOBE
IpeAOCTaBsiHe Ha CyOCHMAMApHA 3aKpuAa 1o 4aA. 15, 0. ,a“ ot AupextuBa 2011/95, Bp. 4A. 2
EKITY [...] uan caepBa pa ce kBaauduimpa KaTo MOCETaTeACTBO Mo 4A. 15, 6. ,0° or
AvpextuBa 2011/95, Bp. ua. 3 EKITY, kakTo ca ThAKYBaHM B IpaKTuKaTa Ha EBpomneickus
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CbA 3a IpaBaTa Ha YOBeKa, NIpY CbBKYIIHA IIPeLieHKa C OITACHOCT OT APYTM aKTOB€ Ha HaCHAMe,
OCHOBAHO Ha II0AQ, PeCIl. AOCTaTbYHO AU € 32 NIPEAOCTaBsHe Ha Ta3! 3aKpMUAa 3asIBEHOTO OT
KaHAMAQTa CYOEKTUBHO He)KeAaHe Aa TOAYYM 3aKpMAaTa Ha Abp)KaBaTa CU Ha MPOU3X0A?".

ITo NPpEHAUTITNAAHUTE BbIIPOCU

Ilo 8onpocu om nspsu 00 mpemu

C mppBUTE CU TPU BBIIPOCA, KOUTO CAEABA AQ C€ Pa3TAEAAT 3a€AHO, 3alIUTBALIATA OPUCAUKLIVIS
MCKa TI0 ChILECTBO AQ Ce YCTaHOBU AaAu uaeH 10, maparpad 1, 6ykBa r) or AupextuBa 2011/95
TpsibBa Aa Ce TBAKYBA B CMUCBA, Y€ B 3aBUCUMOCT OT YCAOBUSATA, TIpe00AaAaBaly B Abp)KaBaTa Ha
MIPOM3XO0A, )KEHUTE OT Ta3U AbpPKaBa MOXXE Ad Ce CYMTAT B CBOATA LISIAOCT 32 IIPUHAAAEXKAIM KbM
»OTIPEAEAEHA COLIMaAHa Ipymna“ KaTo ,MOTHUB 3a IIpECA€ABaHEe", KOINTO MOXE Aa AOBEAE AO
MpU3HABAHETO HAa CTATYyT Ha OeXaHell, UAM CBOTBETHUTE >XEHUM TPsSOBA AQ CIOAEAST
AOITBAHUTEAHA 00I11a XapaKTEePUCTHKA, 32 AQ IIPMHAAAEXKAT KbM TaKaBa IrpyIa.

Haii-Hanpea, ot cboOpaxkeHust 4 u 12 ot AupextrBa 2011/95 caeaBa, ye JKeHeBckaTa KOHBEHLIMSI
MPEeACTaBASIBA KPATbI'bA€H KaMbK Ha MEKAYHAPOAHOIIPABHUS PEKMM 3a 3aKpMAA Ha OeXKaHLUTe
U Ye Tasu AMPEKTIBA e IpMeTa MO-CIEeLMAAHO C LieA BCUYKU ABP)KaBU YAEHKU Aa TIPUAAraT oouiu
KPUTEPUM 3a ONpeAeAssHE Ha AULATA, KOUTO PEAAHO Ce HYKAAAT OT MEeXKAYHapOAHA 3aKpHAa
(pewenue ot 19 HoemBpu 2020 r., Bundesamt fiir Migration und Flichtlinge (Boenna cayx6a
u yoexuie), C-238/19, EU:C:2020:945, T. 19).

ITpu ToBa moaoxeHue pasnopepdbure Ha AupextuBa 2011/95 TpsiOBa pAa ce THAKYBAT He CaMoO B
CBETAMHATa Ha o0ljaTa CTPYKTypa M LieAM Ha Tasu AMPEKTMBA, HO M IIpY 3a4MTaHE Ha
JKeHeBckaTa KOHBEHLMSI U APYIUMTE OTHOCHMM AOTOBOpPM, IIOCOYEHM B 4AeH 78, maparpad 1
A®EC. Kakto e BUAHO OT CboOpaxkeHre 17 OT mocoyeHaTa AUPEKTUBA, CPeA Te3U AOTOBOPHU Ca U
AOTOBODUTE, KOUTO 3a0paHsABAT AMCKPUMMUHALMATA, IO Ce OTHACSA AO TPETHMPAHETO Ha AMLATA,
KOUTO TIOMAAAT B IPUAOXKHOTO IMOA€ Ha ChIJaTa AUPEKTUBA (BX. B TO3U CMUCDBA pelIeHMs OT
26 ¢espyapu 2015 r., Shepherd, C-472/13, EU:C:2015:117, 1. 23, u ot 19 HoemBpu 2020 r.,
Bundesamt fiir Migration und Fliichtlinge (Boenna cayx6a u yo6exuie), C-238/19,
EU:C:2020:945, T. 20).

B TO3u cMuCBA C oraep Ha poasita, KosATo JKeHeBckaTa KOHBEHLMsI Bb3Aara Ha BbpXoBHMs
KoMucapuat 3a Oexanuute Ha OpraHusanusara Ha obepsnnenute Hauuu (BKB), usroresinure or
HEro AOKYMEHTHU ca OT 0co0eHO 3HaueHMe (BX. B TO3U CMUCDHA pelieHus ot 23 mai 2019 r., Bilali,
C-720/17, EU:C:2019:448, 1. 57 u ot 12 suyapu 2023 r., Migracijos departamentas (MotuBu 3a
npecAeABaHe, OCHOBaHU Ha moAuTu4Yecko Muenne), C-280/21, EU:C:2023:13, 1. 27).

CwpraacHo uaeH 2, 6ykBa r) ot AupextuBa 2011/95, KOITO BB3NPOU3BEXKAQ YA€H 1, paszaea A,
naparpad 2 or JKeHeBckaTa KOHBEHLUS, ,0e)KaHell” O3HauaBa IPOKAAQHMH Ha TpeTa AbPKaBa,
KOWTO TIOpaAM OCHOBAaTEAHU OIMACeHUsT OT IIpecAeABaHe, OCHOBAaHO Ha paca, PEeAUTUs,
HAIMIOHAAHOCT, TIOAUTUYECKO MHEHME VAV TIPUHAAAEKHOCT KbM OIPEAEAEHA COLIMAAHA IPYIIa e
HaMMpa M3BbH ABPXKABATA, YNNTO TPAXKAAHVH €, U KOITO He MOXKe AU TTIOPAAU Te3U OTaCeHUs He
XeAae pa ce 0ObpHe 3a 3aKpuAa KbM Tasu AbpPKaBa. 3a BCEKUM €AVH OT Te3U IMeT MOTMBA 3a
MpecAeABaHE, KOUTO MOTaT Aa AOBEAAT AO INpM3HABaHE HA CTAaTyT Ha OexaHel, uyaeH 10,
maparpad 1 or Tasu AMpeKTMBa M30POsIBA €AEMEHTUTE, KOUTO AbP)KAaBUTE YAEHKU TPsiOBa Aa
B3eMarT I10A BHMMAaHMe.
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IIJo ce oTHAaCsI MO-KOHKPETHO AO MOTHMBA ,IIPMHAAAEKHOCT KbM OIIPEAEAEHA COLIMaAHa Ipyna“, oT
yaeH 10, maparpad 1, 6ykBa r), rbpBa aAMHesI CA€ABA, Y€ eAHA IPYyIa Ce CYMTA 3a ,OlpPeAeAeHa
colMaAHa rpyma“, KOraTo ca U3I'bAHEHU ABe KYMYAAQTUBHU yCAOBUs. IIbpBO, uaeHOBeTe Ha
CbOTBETHATA Tpyma TPsIOBa AA CIIOAEASIT IIOHE eAHA OT CAEAHUTE TPU OTAUYUTEAHU YepTu:
,BPOAEHA XapaKTepUCTUKa“, ,00I1a MCTOpUS, KOATO He TMOAAEXKU Ha M3MeHeHMe“, MAU ITbK
,XapaKTePUCTUKA WAU BsIpBaHe, AO TaKaBa CTeleH CBbIIeCTBEHU 3a UAEHTUYHOCTTA UAU
Ch3HAHUMETO, Y€ He OU CAeABAAO OT AULETO AQ Ce U3MCKBA Aa ce OTKaXe oT Tiax“. Bropo, Tasu
rpynma TpsibBa Aa MMa ,COOCTBEHa MAEHTMYHOCT® B AbpKaBaTa Ha IIPOM3XOA ,3alOTO €
pasrAexxpaHa KaTo pasAMYHa OT 3200MKaASIIOTO s 001eCTBO".

OcBeH TOBa mocoyeHusT yAeH 10, maparpad 1, OykBa r) yTOYHsIBa BbB BTOpA aAMHEs], HapeA C
APYToTo, 4e ,[a]clieKTUTe, CBBP3aHM C I10AQ, BKAIOUUTEAHO U TOAOBATA UAEHTUYHOCT, Ce OTUMUTAT
HAapAAEXKHO 32 OIIPEAEASSHETO Ha IIPMHAAAEKHOCT KbM AJdA€HA COLMAAHA TIpyma MAU
YCTAQHOBSIBAHETO Ha XapaKTepHa uyepTa Ha TakaBa rpyma“. Tasu pasmopepba TpsiOBa Aa ce
pasraeXxaa B cBeTAMHaTa Ha cbobpakenue 30 ot AupexrtuBa 2011/95, cbraacHO KoeTo ImoAoBaTa
MAEHTUYHOCT MOXe Aa ObAe CBbp3aHa C OIpeAeAeHM IPaBHU TPAAMLIMK MAU O0MYay, BOAEIN
HaIpUMep AO T€HUTAAHO OCAaKaTsBaHe, HACMACTBEHA CTEPUAM3ALIMS AU IIPUHYAUTEAHY a0OpTH.

OcseH ToBa B Touka 30 o Hacoxure Ha BKbB oTHOCHO Me>xpAyHapoAHaTa 3akpuaa Ne°1 cBbp3aHo C
IIOAOBATa NPUHAAAEKHOCT IIpeCAeABaHE B KOHTEKCTa Ha uAeH 1, paspea A, maparpad 2 or
’KeHeBckaTa KOHBEHLIMSI IO OTHOILIEHVE Ha TIOHSTUETO ,COLMaAHA Ipyna”, ChAbPIKAILO Ce B Tas3n
KOHBEHLMsI U onpepeAeHo B uAeH 10, maparpad 1, Oyksa r) ot AupektuBa 2011/95, ce yrouHsiBa,
ye ,,[IOABT MOXXE C I'bAHO IIPABO AQ ITOINIAAQ B pAMKUTE HA KaTeropysiTa Ha COLIMAAHATA IPYyMa, ThI
KaTo >KEHUTe ca SIPBbK IpUMep 3a COLMAaAHA MOAIpPYyMNa, pAebMHMpaHA MOCPEACTBOM BPOAEHU U
HeVI3MEeHHU XapaKTepPUCTUKY, Y YECTO Ce TPETUPAT 110 pa3AMY€eH HaYMH OT MbXerTe. [...]. Texuure
XapaKTEPUCTUKM CBILO I'M OIPEAEAST KaTo Ipymna B OOLIeCTBOTO, KaTO TOBa I'M M3Aara Ha
Pa3AMYHO TPETUPAHE U CTAHAAPTU B HIKOM CTpaHU" [HeopuIaAeH IIPEBOA].

VimeHHo ¢ OTA€A Ha TE€3U NIPEABAPDUTEAHM YTOUYHEHNA CAEABA AQ C€ OTTOBOPU Ha IMOCTaBEHUTE OT
3allMTBalaTa IOpUCANKLNS BBIIPOCH.

Ha mbpBO MACTO, € oraep Ha u3paseHUTe OT Ta3u IOPUCAUKLMSA CbMHEHUS OTHOCHO
peaeBanTHOcTTa Ha CEDAW M Ha McraHOyAckata KOHBEHLMsI 3a ThAKYBaHeTO Ha uaeH 10,
naparpa¢ 1, 6ykBa r) ot AupexkTtuBa 2011/95, caepaBa Aa ce YTOUHU, OT €AHA CTpaHa, 4e MakKap
CpI03bT AQ He e CTpaHa II0 ITbpBaTa KOHBEHLIVSI, BCUYKY ABP’KaBU YAEHKU ca S paTUULIMPaAN.
[To To3u HaunH CEDAW e cpeap CbhOTBETHUTE AOrOBOpHU, MOCOYEHM B 4YAeH 78, maparpad 1
A®EC, B cbOTBeTCTBME C KOUTO Ta3y AMPEKTUBA, U TO-CIelnasHo yaeH 10, maparpad 1, Oyksa r)
OT Hesl, TPsI0Ba Aa Ce ThAKYBa.

OcBeH TOBa CBrAacHO CboOpakeHue 17 OT IOcCOoYeHaTa AMpEKTMBA IIO OTHOIIEHVE Ha
TPETMPAHETO HAa AMLATA, KOUTO IIOMAAAT B HEHOTO IPUAOXKHO IIOAE, ABP)KaBUTE YAEHKU Ca
O0OBBp3aHM OT 3aABAXKEHUS IIO MEXAYHAPOAHOIIPaBHUTE aKTOBe, II0 KOMTO Te Ca CTpPaHa,
BKAIOUYUTEAHO TIO-CIIELIMAAHO Te3M, KOUTO 3a0paHsABAT AUCKPUMMHALMSITA, CpeAs KOUTO e
CEDAW. KoMmuteTbT 3a nnpeMaxBaHe Ha AMCKPMMMHALMSTA IO OTHOIIEHME Ha >KEHUTe, KOUTO
ocbllecTBsiBa Hap30p no mnpuaaraHero Ha CEDAW, yrouyHsBa, ye Ta3u KOHBEHLMs YKpenBa U
AOITbABA MEXAYHAPOAHMS PEXUM 32 IIPaBHA 3aKpMAQ, IPUAOKMM 32 JKEHU Y MOMMYeTa, B TOBA
4ICAO U TIO OTHOLIIEHNEe Ha OeXXaHLINTe.
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OT Apyra cTpaHa, 110 ce oTHacs A0 VicTranOyackaTa KOHBeHLMsI, KOSITO e 0OBBbp3Baina 3a Cbio3a,
cunuTaHo OT 1 okTOoMBpHM 2023 I., € BaXKHO AQ Ce NOAYEPTae, Ye C Ta3y KOHBEHLIU Ce TIPEABIDKAAT
3aABAKEHUs, TOMAaAaIlM B TPUAOKHOTO IOAe Ha 4vAeH 78, maparpadp 2 A®DEC, koiito
oIpaBoOMoIljaBa 3aKoHopaTeAss Ha Cblo3a pa IpueMa MepKu 3a o0la eBpolleiicka cucreMma 3a
yoexuie, karo Hampumep AwupektuBa 2011/95 (BX. B TO3M cMuUCbA craHoBuie 1/19
(Mcranbyacka xkoHBeHLms1) ot 6 okromBpu 2021 r., EU:C:2021:832, 1. 294, 302 u 303). [To To31
HA4MH, AOKOAKOTO € CBbp3aHa ¢ yOexuiero 1 3abpaHaTa 3a BpblijaHe, IOCOYEHATA KOHBEHLIVS
CBILO € YaCT OT CbOTBETHUTE AOTOBOPY, ITocoueHU B YAeH 78, maparpad 1 ADOEC.

[1pu ToBa MOAOXKeHUE pasoOpeAdOUTe Ha Ta3u AUPEKTUBA, U MO-CrielaAHo yaeH 10, maparpad 1,
OyKBa I') OT Hesl, CAeABA AA CE ThAKYBAT B CbOTBETCTBME C VIcTaHOyACKaTa KOHBEHLMSI, BBIIPEKY e
HSIKOM ABpXKaBM YAEHKM, cpep Kouto u Pemybauka Dbarapus, He ca patuduuypasu Tasu
KOHBEHLIVA.

B ToBa oTHOIIEHME CAEABA Aa ce OTOEAEXMU, OT eAHa CTPaHa, Ye CbrAacHO YAeH 60, maparpad 1 ot
VcraHOyAcKaTa KOHBEHLIMSI HACMAMETO HaA >KeHU, OCHOBAHO Ha I0AQ, TPsiOBa pAa O'bAe IPU3HATO
Kato ¢opma Ha IpecAepBaHe IO CMUCBAA Ha 4yAeH 1, paspaer A, maparpad 2 ot JKeHeBckara
koHBeHLMs1. OT Apyra cTpaHa, yaeH 60, maparpad 2 oT cbljaTa KOHBEHLMS 3aA'bAXKaBa CTPAHUTE
AQ OCUI'YpsIBaT THAKYBaHe, OTUMTALI0O OCOOEHOCTUTE HAa II0AQ, HAa BCSIKO OT OCHOBAaHMATA 3a
mpecAepABaHe, MpeABUAeHM ¢ JKeHeBckaTa KOHBEHLMs, a KOraTto ObAe YCTaHOBEHO, 4e
MPECAEABAHETO, OT KOETO Ce OmacsiBa AULETO, € Ha €AHO VAU IOBeYe OT Te3U OCHOBAHMS, Ha
KaHAMAQTUTE 3a YOeXXHIIle CAeABa AQ Ce TIPM3HABa CTaTyT Ha OeXXaHell.

Ha BTOpO MsCTO, IO Ce OTHACs AO ITBPBOTO YCAOBME 32 MAEHTUMUIIMPAHETO HA ,ONpeAeAeHa
coLmaAHa rpyma“, mpeABuAeHo B yaeH 10, maparpa¢ 1, 6ykBa r), mbpBa aauHes OT AMpeKTuBa
2011/95 u npunoMmHeHo B Touka 40 OT HACTOSIIOTO pellleHVe, a UMEHHO CIIOAEASIHE Ha TOHe
€eAHa OT TPUTE OTAUYUTEAHU YEPTH, IIOCOYEHU B Ta3u pasropepda, CAeABa Aa ce 0TOeAexu, ue
00CTOSITEACTBOTO, Y€ AQAEHO AUIIE € OT JKEHCKU IOA, IPEACTABASIBA BPOAEHA XapaKTePUCTUKA U
MOpPaAV TOBA € AOCTAaThUYHO, 33 AQ € U3ITbAHEHO II0COYEHOTO YCAOBHeE.

ToBa He M3KAIOUBA Bb3MOXXHOCTTA >KEHUTE, KOUTO CIIOAEASIT 00Ia AOITbAHUTEAHA YepTa, KaTo
HalpuMep Apyra BpOA€HAa XapaKTepUCTMKA VAU OOl MCTOpUSA, KOSITO He IOAAEXM Ha
M3MeHeHNe, KATO 0CODEHO CeMEeNHO MOAOXKEHME, VIAYL CITIOAEASIT XapaKTePUCTUKA VAV BSIPBaHe,
AO TaKaBa CTeIleH ChIECTBEHM 32 MAEHTUYHOCTTA VAU Ch3HAHMETO, Ye He OM CAEABAAO OT Te3U
)KEHU A2 Ce M3MCKBA AQ Ce€ OTKXKAT OT TSX, ChIIO AQ TIPMHAAAEXKAT KbM ,OlPEA€A€HA COLaAHA
rpymna“ mo cMmucbpaa Ha yaeH 10, maparpad 1, 6yksa r) or Aupextusa 2011/95.

C OTA€A HA AAHHUTE, ChbADPIKAILU CE€ B AKTA 3a IIPEIOAVIIMIAAHO 3aIlIlMTBAHE, CACABA Aa CE oTOeAeX!U
ITO0-CII€OMAAHO, 4e O6CTOHT€ACTBOTO, ye JKeHM ca ce U30aBUAU OT NIPpUHYAUTEAEH 6pa1< VAN 4e
OMBP)KE€HM JKEHM Ca HAITyCHaAM AOMOBETE CH, MOJXKE Aa C€ pa3rAe’XAa KaTo ,,0611.[8. UCTOpUA, KOATO
HE ITIOAAEXU Ha M3MeHeHMe" IT0 CMUCbhAA Ha ITOCOYEHATa pasnopeA6a.

Ha Tpero MsCTO, IO Ce OTHacs AO BTOPOTO YCAOBME 3a UAEHTUULMpPAHE Ha ,OlpPeAeAeHa
coLMaAHa rpyma“, CBbp3aHO CbC ,COOCTBEHaTa MAEHTMYHOCT® Ha rpymara B AbpKaBaTa Ha
MPOM3X0A, CAEABA AQ Ce OTOEAEXM, 4Ye >KEHUTE MOXE Aa Ce Pa3rAeKAAT Pa3AUYHO OT
3200MKAASIIIIOTO TM OOLIECTBO U A2 UM ObA€ PU3HATA COOCTBEHA MAEHTUYHOCT B TOBA O0I1IECTBO
Bb3 OCHOBA IO-CIELMAAHO HA COLMAAHU, MOPAAHU MAU IIPABHU HOPMU, KOUTO Ce IpUAArat B
AbPKaBaTa UM Ha ITPOU3XOA.
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ToBa BTOpPO ycAOBMe 3a UAEHTUULMpPaHE € UIbAHEHO CBILIO U OT JKEHU, KOUTO CIIOAEAST
AOITbAHUTEAHA 001112 XapaKTEPUCTUKA KaTO eAHa OT IocoveHnTe B Touku 50 1 51 oT HaCTOSI0TO
pellleHne, KOraTo BCAEACTBME HA COLMAAHUTE, MOPAAHUTE MAU TIPaBHUTE HOPMU, KOUTO Ce
MpuAaraT B Abp)KaBaTa MM HAa I[POMU3XOA, >KEHUTE Ce PasTAEKAAT KAaTO PasAUYHU OT
3a00MKAASIOTO I'Vl 00OLEeCTBO.

B TO31 KOHTEKCT cAeABa AQ Ce YTOUHH, Ye ChOTBETHATA AbPKaBa UAEHKA TPSIOBA AQ OTIPEAEAU KOe
3200MKaAsII0 OOIIEeCTBO € PEAEBAHTHO, 32 AQ Ce IpelleHM HaAUYMeTO Ha Tas3M COLIMAaAHA IpyIa.
ToBa 00lIeCTBO MOXe Aa CbBIaAd C LsAATA TPeTa AbpP)KaBa Ha IMPOM3XOA HA THPCELIOTO
MEeXAYHapOAHA 3aKpVAA AULE VAU ITBK HETOBMST 00XBaT Aa € MO-OrpaHMYeH, HallpUMepP AO 4acT
OT TEPUTOPUSITA VAU HACEAEHMETO Ha TPeTaTa AbpyKaBa.

Ha 4eTBBPTO MSICTO, AOKOAKOTO 3amuTBAlLaTa OPUCAUKLMS McKa oT CbhAA AQ Ce YCTAaHOBU AAAU
AENCTBUS KaTO mocoyeHuTe B choOpakeHme 30 ot AmpexktmBa 2011/95 moratr pa ce B3emat
IpPEeABUA TIPM OIpeAeAssHe Ha COOCTBeHaTa MAEHTUYHOCT Ha A3A€Ha ,ColiMaAHa rpyma“ mo
cMucbAa Ha yAeH 10, maparpad 1, OykBa r) OoT mocoyeHaTa AMPEKTUBA, CAEABA AQ CE€ YTOYHU, Ye
MPUHAAAEXKHOCTTa KbM OINPEAEAEHA COLMAAHA Ipyna TpsibBa Aa ObAe YyCTaHOBEHa HE3aBMCHMO
OT AENCTBUSTA Ha MpECAEABAHE [0 CMMUCbAA Ha YAEH 9 OT mocovyeHaTa AMPEKTMBA, Ha KOWUTO
MoraT A2 ObAAT KepTBa YAEHOBETE Ha Ta3y IPyIa B AbprKaBaTa Ha IPOU3XOA.

ToBa He mpoMeHs (aKTa, ye AUCKPUMMHALIMATA AU TIPECAEABAHETO HA AL, KOUTO CIIOAEAST
o011]a XapaKTepUCTUKa, MOXKe Aa ObAe peAeBaHTeH (HaKTOp B CAyyauTe, KOraTo, 3a Aa Ce IPOBepu
AQAVL € U3ITBAHEHO BTOPOTO YCAOBME 3a MAEHTUdUIMpaHe Ha COLMaAHa rpyma 1o yaeH 10,
nmaparpad 1, 6yksa r) ot Aupexktusa 2011/95, caeaBa Aa ce IpelieHM AAAU Pa3rA€XAAHATA Ipyma
ce sIBSBA Pa3AMyHA C OTA€A Ha COLIMAaAHUTE, MOPAAHUTE MAY IIPAaBHUTE HOPMU B pasraexaaHara
Abp>KaBa Ha Mpou3xoA. ToBa TbhAKyBaHe ce MOTBbp>KAaBa oT Touka 14 or Hacoxute Ha BKbB
OTHOCHO MEXAYHapoaHaTa 3akpuaa Ne 2: ,IIpuHapA€XHOCT KbM OIpeAeAeHa COLMaAHa rpymna“ B
KOHTEKCTa Ha YAeH 1, pa3aeA A, maparpad 2 ot JKeHeBckaTa KOHBEHLIMSI.

CAeAOBaTEAHO >KEHUTE B CBOSITA LISIAOCT MOXKe AQ Ce PasTAEKAAT KaTo MPUMHAAAEKAIIM KbM
»OTIPEAEAEHA COLMaAHa rpyma“ mo cmucbAaa Ha yaeH 10, maparpad 1, OykBa r) or AupexTuBa
2011/95, xoraTo € YCTaHOBEHO, 4Ye IOPaAu CBOS IIOA T€ Ca M3AOXKEHU Ha (U3NYECKO MAU
NICUXMYECKO HACUAME, B TOBA YMCAO CEKCYaAHO M AOMAILIHO HacHAUe, B ABP)KaBaTa MM Ha
IIPOVI3XOA,.

KakTo oTbeasi3Ba T€HEPAAHUAT AABOKAT B TOYKa 79 OT 3aKAIOMEHUMETO CU, >KEHUTe, KOUTO
OTKa3BaT Aa CKAKOYAT IPUHYAUTEAEH 6pa1<, KOraTo TaKaBa IIpaKTMKa MOXE€ Aa cCe IIpuemMe 3a
COLlMaAHa HOpMa B TAXHOTO OGH.IGCTBO, VAV HapymiaBaT HOAO6Ha HOpMa, HperaTHBaﬁKI/I TO3UN
6pa1<, MoOraT Aa Ce CHMTAT 3a IIPpUMHAAAEKAIIIN KbM COLIMaAHA I'pyIlia CbC cobcTBeHa NACHTUYIHOCT
B Abp’KaBaTa MM Ha ITPOMN3XO0A, aKO ITOPAAU TAKOBa IIOBEACHME C€ CTUTMAaTU3MPpaT AU U3AaraT Ha
Hevo6peHV[e oT 3306]/[K3AHILLOTO ' O61ueCTBO, KOE€TO BOAU AO COUMAAHOTO M U3KAIOYBAaHE 1 AO
AaKTOB€ Ha HAaCUAHNE.

Ha mero msicTo, mpu mperjeHKaTa Ha MOADA 32 MEXAYHapOAHA 3aKPMAA, KOSTO Ce OCHOBaBa Ha
MPUHAAAEXKHOCT KbM OIIPEA€A€Ha COLIMaAHA TPYIA, ChOTBETHATA ABp)XaBa YAEHKa TpsiOBa Aa
MPOBEPU AAAU AULETO, KOETO WM3THKBA TO3M MOTUB 32 TIPECAEABaHE UMa ,0CHOBATEAHU
oraceHus“ OT IpecAeABaHe 10 CMUChAA Ha YAeH 2, OykBa I) oT AupexTtusa 2011/95 B AbprkaBaTa
CU Ha TIPOM3XO0A MTOPAAY Ta3! IIPUHAAAEKHOCT.
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B ToBa oOTHoOlIeHMe CbraacHO 4AeH 4, maparpad 3 OT Tasu AMPEKTMBA OLIEHSBAaHETO Ha
OCHOBATEAHOCTTA Ha OMaCeHUsITA HA MOAUTEASI OT IIPECAEABaHEe TPsIOBA AQ € MHAMBMAYAAHO U AQ
ce U3BDBPIIBA 32 BCEKM OTAEAEH CAy4yall OAUTEAHO U TPEANA3AMBO Bb3 OCHOBA €AMHCTBEHO Ha
KOHKPEeTHA OL[eHKa Ha (aKTUTe U 0OCTOSATEACTBATA B ChOTBETCTBUE C IMPABMAATA, 3aKPEMEHU He
camo B maparpad 3, HO u B maparpad 4 OT TO3U YA€H, 32 Aa C€ ONPEAEAU AAAU YCTAaHOBEHUTE
bakT M OOCTOSITEACTBA TMPEACTABASIBAT TaKaBa 3allAaxa, Y€ CbOTBETHOTO AULE AQ MOXKe
MpEeABUA MHAMBMAYAAHATa CU CUTYaL[Msl C OCHOBAHME AQ Ce OIACsIBa, Ye AEMICTBUTEAHO lile CTaHe
)KepTBa Ha AEMCTBUsI HAa MPECAEABaHE, aKO TPsiOBa Aa Ce 3aBbPHE B ABP)KaBaTa CU Ha IPOU3XOA
(BX. B TO3u cMUCBHA peuteHue ot 21 cenrremBpu 2023 1., Staatssecretaris van Veiligheid en Justitie
(IToauTHMuyeckO MHeHMe B mIpueMmalilata AbpkaBa uaeHka), C-151/22, EU:C:2023:688, T. 42 u
LUTHpaHATa ChAEOHA IIPAKTUKA).

3a Tasu 1eA, KaKTo ce Ioco4YBa B Toyka 36., mopaTouka Xx) or Hacokure Ha BKB orHOCHO
MEeXAYHapoAHaTa 3akpuAa Ne°l, 3a pasraeXAaHEeTO Ha IMOA3AAeHU OT J>KeHU MOAOUM 3a
MpPEeAOCTaBsiHe Ha CTATYT Ha OeXkaHel e HEOOXOAMMO ChOMPaHETO HA peAeBaHTHA MHGbOPMALUS
3a AbpKaBaTa Ha IPOU3XO0A, KaTO HaIpuMep 3a NMPABHOTO IOAOXKEHME Ha >KEHUTE, TEXHUTE
MOAUTUYECKYM, UKOHOMMUYECKY Y COLIMAAHY TIpaBa, KYATYPHUTE U COLIMAAHM 00MYau B AbprKaBaTa
U TIOCAEAVILITE B CAy4Yayl Ha HeECIIa3BaHETO MM, pasMpOCTPAaHEHMETO Ha TaKuBa BPEAHU
TPAAULMIOHHY IIPAaKTMKM, 4YeCTOTaTa M BMAQ HA CUTHAAM3MPAHOTO HACHMAME Cpelly >KeHU,
MpeAOCTaBeHATa MM 3aKPUAQ, HAKAa3aHUSTA, HAAAraHM Ha M3BBPLUIMTEAUTE HA TAKOBA HaCUAME, U
OITACHOCTUTE, Ha KOUTO MOXKe Aa ObAe M3AOKEHA AAAE€HA ’KeHa B CAy4all Ha BpbllaHe B
ABp>KaBaTa M Ha MPOU3X0A CAEA TIOAABAHETO Ha IMTOAOOHA MOADA.

[To usAoxeHUTe CPOOpaKeHMsI HA ITbPBUTE TPU BBIIPOCA CAEABA Ad Ce OTTOBOpH, de yAeH 10,
naparpad 1, 0yksa r) ot AupextuBa 2011/95 Tpsi6Ba Aa ce ThAKYBa B CMUCDA, Y€ B 3aBUCUMOCT OT
YCAOBUSATa, peoOAaAaBally B AbpKaBaTa Ha IPOM3XO0A, 32 MPMHAAAEXKALIM KbM ,ONpeAEAeHa
coLMaAHa rpyma“ KaTo ,MOTUB 3a MpPEeCAeABaHe", KOWTO MOXe AA AOBeAE AO TPU3HABAHETO Ha
CTaTyT Ha OeXKaHell, MOTAT AQ Ce CUMTAT KaKTO >KEHUTe OT Ta3yu AbpPrKaBa B CBOSAITA LISIAOCT, TaKa U
[I0-OTPAaHNYEHM TPYIIU YKEHU, KOUTO CIIOAEASIT AOITPAHUTEAHA O01Ija XapaKTePUCTHKA.

Ilo yemBospmus sonpoc

C yeTBBPTHUS CU BBIIPOC 3aNUTBAIATA IOPUCAMKLMS MCKA 1O CBLIECTBO Aa Ce YCTAHOBU AAAU
yAaeH 9, maparpad 3 or AmpexruBa 2011/95 TpsibBa Aa Cce THAKYBa B CMMUCBA, Y€ BbB BCUUKMU
CAy4Yal, KOTaTO MOAUTEASIT TBBPAU, Y€ Ce OMacCsIBa OT IMPECAeABAHE OT HEAbBP)XKaBHU CyOeKTU B
AbpXXKaBaTa CM Ha IIPOM3XOA, Ta3M pasmnopepba M3MCKBA A Ce YCTAHOBM BPb3Ka MEXAY
AEVICTBUSITA Ha MPECAEABAHE U TIOHE eAVH OT MOTMBUTE 32 IPeCAeABaHe, OcoYeHu B yAeH 10,
maparpad 1 oT Tasu AMpeKTUBa.

Haii-Hampep cAeABa Aa ce YTOYHM, Ye ChTAACHO 4AeH 6, 6ykBa B) or Aupektusa 2011/95, 3a aa
MOTaT HEABD)KaBHU CYyOeKTU Aa ObAAT KBAAMULMPAHU KaTO ,CYOEeKTU Ha IpeCAeABaHe VAU
TEXKU ITOCETaTeACTBA", TPsIOBa Aa ObAE AOKa3aHO, Yye CyOeKTUTe Ha 3aKpMAa 10 YAEH 7 OT Tasu
AVIDEKTUBA, CpeA KOUTO IO-CIIeLIMAAHO ABP)KaBaTa, HE MOTaT VAU He UCKAT AQ MPEAOCTABST
3aKpuAa cpeljy TakuMBa akToBe. KakTo oTOeAsi3Ba reHepaAHMSAT aABOKaT B Touka 87 OT
3aKAIOYEHUETO CU, OT YAeH 7, maparpad 1 caepBa, ue cybeKTHUTe Ha 3aKpuAa TPsIOBa He caMo Aa ca
CIIOCOOHM, HO AQ MMAT U BOASITA AQ 3ALIUTAT ChOTBETHUS MOAUTEA OT TPECAEABAHETO VAU
TEXKKUTE ITOCEraTeACTBA, HA KOUTO € U3AOXKEH.
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CwpraacHo mocouyeHus: YAeH 7, maparpad 2 Tasu 3akpuaa TpsiOBa pa e edeKTMBHA U AQ HsIMaA
BpeMeHeH Xapakrep. TakbB 0OMKHOBEHO € CAYYasiT, KOTaTO CYOEKTUTEe Ha 3aKpMAQ, TIOCOUYEHU B
cpusi uAeH 7, maparpad 1, B3emMaT pasyMHU MepKU, 32 Aa I[OMPeYaT Ha CIIOMEHATOTO
IpecAeABaHE MAM CIIOMEHATUTE TEeXXKU [MOCEraTeACTBa, IMO-CIeLMaAHO Ype3 QYHKIMOHMPAHETO
Ha e(deKTMBHA MPAaBOPA3AABATEAHA CUCTEMa, IO3BOASBAIla DPa3KPMBAHETO, HAKA3aTEAHOTO
IpecAeABaHe 1 HAKa3BAHETO Ha TaKMBa AESHMS, AO KOSITO ThPCELIOTO MEXAYHAPOAHA 3aKpMAQ
ALl IMa AOCTBIL.

CwpraacHo yaeH 9, maparpad 3 ot Aupekrusa 2011/95 BbB Bpb3Ka C YA€H 6, OyKBa B), YA€H 7,
maparpad 1 u c oraep Ha cpoOpaxeHue 29 OT Hes INpM3HABAHETO Ha CTATYT Ha OeXXaHel]
IpeAlloAara YCTAaHOBSIBAHETO Ha BPb3Ka MAU MEXAY MOTMBUTE 3a IpecaepBaHe 1o yaeH 10,
nmaparpad 1 oT chijaTa AUPEKTHBA U AEICTBUSTA Ha TIPpeCAeABaHe 1Mo YAeH 9, maparpadu 1 u 2 ot
Hesl, AV MEXXAY Te3V MOTMBMU 3a IIPECA€ABaHe M AUIICaTa Ha 3aKplMAa OT CTPaHa Ha ,,CyOeKTUTe Ha
3aKpMAa“ cpelly TaKMBa AEVICTBUS Ha IIPeCAeABaHe, U3BbPLIEHU OT ,HEAbP>KaBHU CyOeKTu .

ETo 3amjo, mpy HaAMYMETO Ha AEVICTBME HAa NpeCAeABaHe, U3BBPIIEHO OT HeAbP’KaBeH Cy0eKT,
ycAoBMeTO 10 yAeH 9, maparpad 3 or Aupextua 2011/95 e M3ITbAHEHO, KOTAaTO TOBA AEICTBUE
ce OCHOBaBa Ha HSKOM OT mocovyeHute B yAeH 10, maparpad 1 oT Tasu AMpEKTMBA MOTMBU 3a
IpecAeABaHe, AOPM aKO AMIICAaTa Ha 3aKpMAA He Ce OCHOBaBa Ha Te3u MOTUBU. ToBa ycaoBue
CAeABA AQ Ce CYMTA 32 M3I'BAHEHO M KOTaTO AMIICAaTa HAa 3aKpMAa Ce OCHOBaBa Ha HAKOM OT
MOTMBHUTE, TIOCOUYEHM B IIOCAEAHATa pasnopepba, AOPM aKO AEVCTBMETO Ha IIPeCAEABaHe,
M3BBPLIEHO OT HEAbP)KaBeH CyOeKT, He ce OCHOBaBa Ha Te3U MOTVBU.

ToBa TbAKyBaHe € B CbOTBETCTBME C LjeanTe Ha AupektuBa 2011/95, n3A0XKeHM B CbOOpaskeHMs
10 u 12 oT Hes, 3a rapaHTUpaHe Ha BUCOKO PaBHMUILE Ha 3aKpUAa Ha O€XXaHLMTE U 32 ONPeAeAsTHE
Ha BCUYKU AULQ, KOUTO PEAAHO Ce HYXXAAST OT MEXKAYHApOAHA 3aKpUAA.

[Topoo6HO TBAKYBaHe ce MOTBbpXAaBa u oT Touka 21 or Hacokure na BKB oTHOCHO
MeXAYHapoAHaTa 3akpuaa Ne°l, cbraacHO KOSITO ,[B] cAyyail Ha OMACHOCT OT IpecAeABaHe OT
CTpaHa Ha HeAbP)KaBeH Cy0eKT (Harmpumep ChIPYT, MAPTHbOP MAU APYT HEABP)XaBeH CYDEeKT) 1o
ChOOpa)KeHMs, CBBbpP3aHM C HIKOM OT MoTuBuUTe 10 [)KeHeBckaTta KOHBEHLMs],
MPUYMHHO-CAEACTBEHATA BPb3Ka € HaAllle, HE3aBUCUMO AQAM AUIICATA HA 3aKPMAA OT CTpaHa Ha
Abp>KaBaTa e cBbp3aHa c [JKeHeBckata KoHBeHLusi| uAu He. OCBEH TOBA, KOraTo OMaCHOCTTA OT
IpecAeABaHE OT CTpaHa Ha HEABP)KaBeH CY0eKT He e CBbp3aHa C HIKOM OT MOTUBUTE IO
[PKeHeBckaTa KOHBEHLMs|, HO HECIMOCOOHOCTTAa MAM AMIICATA Ha BOASL Ha Abp)KaBaTa Aa
MPEAOCTaBM 3aKpMAA Ce ABAXKU Ha HAKOM OT MoTuBUTe MO [JKeHeBckaTa KOHBEHLMs],
MPUYMHHO-CAEACTBEHATA BPh3Ka ChIIO € HaAuile” [Heopui[aAeH TIPEBOA].

[To usAaoxeHUTE CHOOpaKEHMsI HAa YETBBPTUS BBIIPOC CAEABA A Ce OTTOBOPU, Ye 4YAeH 9,
naparpad 3 or Aupexrtua 2011/95 Tpsib6Ba Aa ce TAKYBA B CMUCDA, Y€ KOTATO MOAUTEA TBBPAU,
Yye ce OMacsiBa OT IIpPeCA€ABaHEe OT HEABP)KaBHU CYOEKTU B AbP’KaBaTa CU Ha IPOM3XOA, He e
HEOOXOAVIMO AQ Ce YCTaHOBSIBa BPb3Ka MEXAY €AVH OT MOTUBUTE 3a IIPECA€ABaHe, IIOCOUYEH!M B
yaeH 10, maparpad 1 OT Tasu AUpPEKTMBA, M TaKuMBa AEVCTBMs Ha IIPECA€ABaHe, aKo TaKaBa
Bpb3Ka MOXe A2 ObA€ YCTaHOBEHA MEXAY €AVH OT Te3) MOTMBMU 3a IPECAEABAHE M AMIICATa Ha
3aKpUAa Cpely Te3U AENCTBUS OT CyOeKTUTe Ha 3aKpUAa, TOCOYeHM B 4AeH 7, maparpad 1 or
CIIOMEHaTaTa AMPEeKTUBaA.
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Ilo nemus ssnpoc

C neTus cu BBIIPOC 3alUTBAIATA IOPUCAMKLIMS VICKA 110 ChIECTBO AA C€ YCTAaHOBU AQAU YAeH 15,
OykBu a) u 0) ot AupekruBa 2011/95 TpsiOBa Aa Cce ThAKYBa B CMUCDHA, Y€ TIOHATUETO ,TEKKU
mocerareAcTBa“ oOXBalja peaAHaTa 3almAaxa 3a MOAUTEAS] Aa ObAe YOUT MAU MOAAOXKEH Ha
aKTOBe Ha HACHAME OT CTpPaHAa HAa YAEH HAa HErOBOTO CEMENCTBO MAU OOLIHOCT IOpaAK
MPEATIOAATaeMO HapyllaBaHe HA KYATYPHU, DEAUTMO3HU UAU TPAAMLMOHHUM HOPMU U 4Ye
CAEAOBAaTEAHO TOBa IOHSTHE MOXe AQ AOBEAe AO IpMU3HABaHe Ha CTATyT Ha cyOCUAMapHa
3aKpuAa [0 CMMCbAQ Ha YAEH 2, OyKBa X) OT Tasu AVPEKTUBA.

Haii-Hanpep caepBa Aa ce OTOeAeXHu, 4e TO3UM BBIIPOC € OT 3HAUeHMe 3a CIlopa B I'AaBHOTO
MIPOU3BOACTBO CaMO aKO 3alMTBAllaTa IOPUCAMKLMS CTUTHE AO 3aKAloueHuero, ye WS He
OTroBapsI Ha YCAOBMSITA 3a IIPEAOCTaBsIHE Ha CTATYT Ha OeXaHell. BChIIHOCT, ThI1 KaTO ChrAacHO
yaeH 13 ot AupextuBa 2011/95 AbpkaBuUTe YAEHKU Ca AABKHU AQ IPUBHAST TO3M CTATYT Ha
BCEKM MOAMTEA, KOWTO OTTOBapsl Ha M3MCKBAHMITA, IPEABUAEHM B IIOCOYEHATa AMPEKTUBA, Oe3
AQ pasIoAarar C MpaBo Ha IpeLieHKa B TOBA OTHOLIEeHKe (BX. B TO3U CMUCDHA pelleHus OT 24 IoHU
2015r., T., C-373/13, EU:C:2015:413, 1. 63, 1 ot 14 mait 2019 r., M u Ap. (OTHemMaHe Ha cTaTyTa Ha
oexanerr), C-391/16, C-77/17 u C-78/17, EU:C:2019:403, 1. 89), eAMHCTBEHO B TaKbB CAy4Yail 61
CA€ABAAO A2 ce TIpOBepy U Aaau Ha WS TpsiOBa pAa ce IPeAOCTaBM CTATyT Ha CYOCHAMPHA 3aKpHAA.

CopraacHo uaeH 2, OykBa e) or AupextuBa 2011/95 Ha ycaoBusTa 3a CyOCMAMapHa 3aKpuaa
OTroBapsi FPRKAQHMH Ha TpeTa AbpP)KaBa, KOMTO He OTroBapsi Ha YCAOBMsATA 3a OexxaHel], HO 3a
KOTOTO MMa CEPMO3HY OCHOBAHMS Ad Ce CMSITA, Ye ako ObAe M3IIpaTeH 0OpaTHO B Abp)KaBara Ha
IPOM3X0A, OM OMA MBAOXKEH Ha peaAHa OMACHOCT OT TEXKM IOCETaTeACTBA IO CMMUCDbAA Ha
yaeH 15 OT Tasu AMPEKTUBA, M KOWTO He MOXXE VAU TOpPaAy TaKaBa OMACHOCT He >KeAae Ad
MIOAYYM 3aKpMAATa Ha Tasy Abp>KaBa.

B uaen 15, 6ykBu a) u 6) or Aupexrusa 2011/95 BbB Bpb3Ka CbC ChoOpakeHMe 34 OT Hest KaTo
»TEXKV MOCEeraTeACTBa” ca onpeAeAeHt ,CMbPTHO HaKa3aHue VAM eK3eKyUMs“ U ,3Te3aHNe VAU
YVHU3SUTEAHO OTHOLIEHIE, UAU HAKa3aHUE, HAAOKEHO HA MOAUTEA B AbP>KaBaTa Ha IIPOU3XO0A”.

B uaen 15, OykBa a) ca MOCOYEHU MTOCEraTEACTBA, KOUTO BOASIT AO CMBPT Ha )KePTBATa, AOKATO B
yAeH 15, OykBa 0) cTaBa BBIIPOC 32 aKTOBe Ha M3Te3aHMe, 0e3 3HaUeHE AAAU Te3U aKTOBE BOASIT
AO CMBPTTA Ha )XepTBaTa. 3a CMETKa Ha TOBA Te3U Pa3lopeAdr He MPEABIKAAT HUKAKBA Pa3AUKa
B 3aBUCUMOCT OT TOBa AQAM IIOCETaTEACTBOTO € M3BBPLUIEHO OT ABP)KABEH OpPraH WAU OT
HeA'bP)KaBeH Cy0eKxT.

OcBeH TOBa, KaTo ce MMa IPEABMA LieATa Ha 4AeH 15, Oyksa a) or AupekruBa 2011/95 aa
rapaHTvpa 3aKpuAa Ha AULATA, YMETO MPABO Ha >XXMBOT OU OMAO 3acTpallleHO B CAy4all Ha
3aBpblljaHe B Abp)KaBaTa MM Ha IPOM3X0A, YIOTPeOEHUAT B HETO TEPMMUH ,eK3eKyLsl“ He MOXKe
AQ Ce TbAKYBAa B CMUCDBA, Y€ M3KAIOYBA IIOCETaTEACTBATA Cpelly >KMBOTA €AVMHCTBEHO ITOPaAU
TOBA Ye Ca M3BBPIIEHU OT HEABP)KaBHYU CcyOekTu. ETo 3a1jo, Korato papeHa ’keHa e M3A0XKeHa Ha
peaAHa OIMAcHOCT Aa Obae yOuTa OT YAEH Ha HEMHOTO CEMEeNCTBO UAM OOIIHOCT IOpapu
MIPEATIOAAraeMO HapyllaBaHe Ha KYATYPHM, PEAUTMO3HUM VAW TPAAULIMOHHM HOPMH, TaKoBa
TEXXKO IMOCEraTeACTBO TpsibBa Aa ObAe KBaAMDULMPAHO KATO ,eK3eKyLMs“ 0 CMUCBAQ HA Tasu
pasmopeaba.
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3a pasAuKa OT TOBa, KOraTo aKTOBETEe Ha HACMAME, HA KOUTO eAHa )KeHa MOXKe Aa ObAe U3A0XKeHA
MOPaAM TIPEANTOAATaeMO HapyLIaBaHe HAa KYATYPHU, PEAUTMO3HU VAU TPAAULVOHHU HOPMHU,
HSIMAT 32 BEPOSITHA MIOCAEAMIIA HEMHATA CMbPT, T€3U aKTOBE CAEABA Aa Ce KBaAMPUUMPAT KaTO
M3Te3aHMe UAY HEYOBELIKO AU YHUSUTEAHO OTHOLIEHME AV HaKa3aHMe TI0 CMUChAQ Ha YA€eH 15,
oyxBa 0) ot Aupexrusa 2011/95.

OcBeH TOB3, 1[0 Ce OTHACS AO TIPU3HABAHETO HA CTATYT HAa CYOCHMAMAPHA 3aKpMAA [0 CMUCHAA HA
yaeH 2, 6ykBa X) or AupektrBa 2011/95, yaeH 18 OT Hest 3apAbAKaBA ABP)KABUTE YAEHKU, CAEA
OlleHsIBaHe Ha MOA0OaTa 3a cyOcuaVapHa 3aKpyAa B CbOTBETCTBME C pa3liopeaOuTe Ha raasa Il ot
Ta3u AUPEKTUBA, AQ IIPU3HABAT TaKbB CTATYT Ha TPAXKAAHMH Ha TPeTa Abp)KaBa MAU Ha AuLe Oe3
IPaKAQHCTBO, KOUTO OTIOBApPST HA YCAOBUATA Ha TAaBa V OT OCOYEHATA AVMPEKTHBA.

Caep xaTo HopMmuTe B raasa lI, mpmAaoXuMM KbM OLieHSBaHeTO Ha MoAOa 3a cybcupmapHa
3aKpMAQ, Ca CBILIUTE KaTO Te3M, YPEKAAILY OLIeHSIBAaHETO Ha MOAOaA 3a NpM3HaBaHe Ha CTATYT Ha
OeXxaHel], CAeABa Ad Ce TIPeNpaTy KbM TbAKYBAaHETO Ha Te3) HOPMM, Bb3IIpUeTO B Touku 60 u 61
OT HACTOSAIIOTO pelleHue.

ITo naaoxeHnTe CHOOPa)KEHMST Ha METHS BBIIPOC CAEABA AQ CE OTTOBOPY, e YAeH 15, OykBu a) 1 6)
ot AupexTtuBa 2011/95 TpsiOBa Aa ce ThPAKYBa B CMUCDA, Y€ TIOHSITUETO , TEXKY ITOCEraTeACTBa”
oOXxBallla peaAHaTa 3alAaxa 3a MOAUTEASI Aa ObAe YOUT MAU Aa ObAe TIOAAOXKEH Ha aKTOBE Ha
HAaCMAME OT CTPaHa Ha YAEH Ha HErOBOTO CEMENCTBO MAM OOIHOCT MOPaAM INPEANIOAATaEMO
HapyllaBaHe Ha KYATYDHU, PEAUTMO3HU VAV TPAAMLIMOHHM HOPMU U Y€ CAEAOBATEAHO TOBA
IIOHATNE MOXe AQ AOBEAe AO IIpM3HaBaHe Ha CTATyT Ha CyOCMAMapHa 3aKpMAa IO CMUCBAA Ha
yAeH 2, OYKBa X) OT Ta3y AMPEKTHUBA.

ITo cbpeOHUTE pasHOCKU

C oraep Ha OOCTOSITEACTBOTO, Y€ 3a CTPAHUTE IO FAABHOTO MPOM3BOACTBO HACTOSIIIOTO AEAO
MPEACTAaBASIBA OTKAOHEHMEe OT OOMYaHUS XOA Ha MPOM3BOACTBOTO TIpeA 3aluTBalaTa
IOPUCAMKLIVS, TIOCAEAHAaTa CAEABAa Aa ce TpoM3Hece MO CbAeOHUTEe pasHOCKU. Pasxopure,
HallpaBeHU 3a IMpPeACTaBsiHe Ha craHoBuiua npep CbAa, pasAMYHUM OT Te3UM Ha MOCOYEHUTE
CTPaHMU, He IOAAEXKAT Ha Bb3CTAHOBSIBAHE.

ITo usaoxxenute cbobpakeHuss CbABT (TOASM CbCTAB) PELIIN:

1) Yaen 10, maparpad 1, 6yksa r) ot Aupexrusa 2011/95/EC na EBponeiickusi mapAaMeHT U
Ha CbBera or 13 AekemBpu 2011 ropAmHa OTHOCHO CTAaHAAPTHU 34 ONPEAEASIHETO Ha
IPOKAQHM Ha TPEeTU ABP)KaBU MAM AMna 0e3 rpakAaHCTBO KAaTO AUIIa, HA KOUTO €
NMpeAOCTaBeHa MEKAYHAapOAHA 3aKpMAQ, 3a €AVHHMsI CTaTyT Ha OeKaHUIUTe MAM Ha
AMIIaTa, KOUTO OTrOBapsIT Ha YCAOBUATA 3a CyOCHAMapHa 3aKpUAQ, KaKTo U 3a
CbA’BP)KAaHUETO HA NIPEeAOCTaBeHaTa 3aKpMAa,

TpﬂﬁBa AQd C€ TbAKYBa B CMICDBA, 1€

B 3aBHUCHUMOCT OT YCAOBUATA, INpeoOAapaBalM B Abp)KaBaTa Ha IPOU3XO0A, 3a
NMPUHAAAEKAIIM KbM ,,0NPEeA€A€HA COLMAAHA Ipyma“ KaTro ,,MOTHB 3a MpecAepBaHe",
KOWITO MO>KE Aa AOBeAe A0 MPU3HABAHETO HAa CTATyT Ha Oe)XaHell, MOraT Aa ce CYUTAT
KaKTO >KEHUTE OT Ta3U AbpP>KaBa B CBOSATA ISIAOCT, TaKa ¥ MO-OrPAaHUYEHM IPYIU >KEHM,
KOUTO CIIOAEAST AOITbAHUTEAHA 00IIIa XapaKTePUCTIKA.
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2) Yaen 9, maparpad 3 or Aupexrusa 2011/95
TpsiOBa Aa Ce ThAKYBa B CMUCBA, Y€

KOTaTO MOAUTEA TBBPAU, Y€ Ce OmacsiBa OT NpeCAeABaHE OT HEABP)KaBHU CYyOeKTHU B
Abp>KaBaTa CU Ha MPOU3XO0A, HE € HEOOXOAMMO AQ Ce YCTAaHOBSIBAa BPBb3Ka MEKAY €AUH
OT MOTUBUTE 3a MpeCAeABaHe, MocoYeHN B yAaeH 10, maparpad 1 ot Ta3m AupeKkTHBa, U
TAaKNBa AENICTBUSI HAa NMpeCAeABaHe, aKO TaKaBa BpPb3Ka MO)XKe Aa ObAe ycTaHOBeHa
MEXAY €AVMH OT Te3U MOTHUBU 3a NpeCcAeABaHe U AMICATAa HA 3aKpuAa Cpely Te3u
A€EVICTBUS OT Cy0eKTUTe Ha 3aKpMAa, MOCOYEHM B YAeH 7, maparpad 1 or cmnomeHarara
AVIPEKTHBA.

3) Yaen 15, 0ykBu a) u 6) or Aupexkrusa 2011/95
TPsA0Ba Aa Ce ThAKYBA B CMUCBA, Y€
MOHATHETO , TEKKM IMOCeraTeACcTBa” o0XBailja peaAHaTa 3alAaxa 3a MOAUTEAS Aa Obae
yOuT MAM Aa ObAE MOAAOKEH HAa aKTOBE HA HACHAUE OT CTPAaHA HA YAEH HAa HErOBOTO
CeMENICTBO UAU OOIIHOCT TMOPAAUl IMPEANIOAAraeMO HapyllaBaHe Ha KYATYPHH,
PEAUTHO3HU VAM TPAAUIMOHHM HOPMU M Y€ CAE€AOBAaTEAHO TOBAa IMOHSTIE MOXKe Aa

AOBeAe A0 MpHU3HAaBaHe Ha CTATyT Ha CyOCMAMAapHA 3aKpyMAa IO CMMCBAA Ha YA€H 2,
OYyKBa ’K) OT Ta3u AMPEKTUBA.

IMopnucu
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