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II

(Acts whose publication is not obligatory)

COMMISSION

COMMISSION DECISION

of 19 December 1990

imposing a fine pursuant to Article 19 of Council Regulation (EEC) No 4056/86
(IV/32.450)

(Only the French text is authentic)

(91 /55/EEC)

against the practices carried out, notably in France,
by the abovementioned Shipowners' Committees
and Secrétama which were allegedly aimed at
restricting or closing access to competition in the
trade . By letters dated 15 June and 5 October 1988 ,
the Commission sent Secrétama a request for infor­
mation pursuant to Article 16 of Regulation (EEC)
No 4056/86 .

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No 4056/86
of 22 December 1986 laying down detailed rules for the
application of Articles 85 and 86 of the Treaty to mari­
time transport ('), and in particular Articles 16 and 19
thereof,

Whereas :

The Commission drew attention in both letters to
the provisions of Article 19 of the Regulation
concerning the supply of incorrect information in
response to a request for information . Secrétama
replied to the requests by letters dated 13 July and
7 November 1988 .

I. THE FACTS

( 1 ) Secrétama is a company constituted under civil law
in 1954 for the purpose of providing services in
connection with the operation of agreements
between shipping companies. The company, whose
registered office is at 167 rue de Courcelles, Paris,
France, was appointed to carry out various coordi­
nating, executive and monitoring tasks within the
framework of the Shipowners' Committees repre­
senting shipping companies operating between
France and various African States.

(2) By letters dated 3 and 22 July 1987, the Associ­
ation of Danish Shipowners and the Danish
Government respectively lodged complaints on the
basis of Article 10 of Regulation (EEC) No 4056/86

(3) By letter dated 22 December 1988 , the Commis­
sion informed Secrétama in a statement of
objections that some of the information contained
in the letters referred to in paragraph 2 appeared to
be incorrect and that it therefore reserved be right
to impose a fine on the basis of Article 19 ( 1 ) (b) of
Regulation (EEC) No 4056/86. By letter dated 6
February 1989 Secrétama submitted its comments
on the statement of objections, and requested a
hearing under Article 23 of Regulation (EEC) No
4056/86. This hearing took place on 20 June 1989 .
By letter of 28 February 1990, the Commission
sent Secrétama new documents in support of its
statement of objections asking for comments . By
letter of 29 March 1990 Secrétama submitted its
comments but did not, however, request a new
hearing.(') OJ No L 378 , 31 . 12. 1986, p. 4.
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(4) The information provided by Secretama, which
forms the subject of this Decision, is as follows :

(i) pages 5 and 6 of its letter of 13 July 1988 :
Secretama first describes the cargo-sharing
system operated by the Shipowners' Commit­
tees then, as part of a 'general reply' to the
questionnaire sent by the Commission :
'This formula, to which the shipping lines as
well as the shippers and forwarders are
accustomed, naturally makes for flexible
management compared with the unilateral
systems applied in certain other trades and
in most Euro-African relations . It also has
certain other advantages, notably the fact
that although it resembles the pooling distri­
bution system, it does not have the latter's
disadvantages (financial regulations, penal­
ties, etc .).'

(ii) Page 8 , in reply to the following question by
the Commission :

' Is it possible for a company not benefiting
from a loading authorization or a quota
nevertheless to provide a liner transport
service on the routes in question ? If not,
describe the nature of barriers to such an
activity (laws or regulations in the States in
question, inter-State agreements, or any
other measure).'

Secretama replied :

' It is possible for a company not benefiting
from a loading authorization or without a
freight tonnes quota to operate a transport
service between the French and African
ports concerned.

Any legal barriers which may exist are not in
any way the result of practices of the
Shipowners' Committees and naturally we
are not for our part in a position to assess
the application of such public policy
measures.'

(iii) On being presented by the Commission (as an
Annex to the request for information dated 15
June 1988) with the text of a Senegalese inter­
Miriisterial Decree (text presented as a draft),
Secretama replied (page 10 of the letter dated
13 July) that :

'We had no knowledge until now of the
official document of the Republic of Senegal
of which you sent us two copies under
reference number 32450-146 to 155, en­
closure 3 .'

Secretama added, in reply to a question from
the Commission concerning the content of the
Decree :

' It was with surprise that we noted that
reference was made on the one hand to a
joint French-Senegalese Committee and on
the other hand to our appointment as Secre­

tary for France to the Shipowners
Committee .'

II . LEGAL ASSESSMENT

(5) requests for information which the Commission
sent to Secretama were essentially aimed at deter­
mining :
(i) whether the Shipowners' Committees shared
cargo on all the maritime routes in question
and, if so, whether the cargo-sharing covered
the entire trade ;

(ii) how compliance with the quota by companies
was enforced ;

(iii) whether a system of penalties existed either for
members of the Shipowners' Committees that
exceeded their cargo quotas, or for companies
which, whilst not being members of such
Committees, nevertheless carried cargoes in
competition with Committee members.

(6) In its reply dated 13 July 1988, Secretama
confirmed that the Shipowners' Committees shared
the cargoes exported from France to 11 West and
Central African States ; it also indicated that it
assisted the Committees in calculating the quotas
(by drawing up statistics in particular) and, again on
behalf of the Committees, monitored compliance
with the quotas by certifying on the documents
submitted to it by the different lines in the major
French ports that the lines have complied with the
decisions of the Committees.

(7) On the other hand, Secretama, in its letter of
13 July 1988 , implicitly denied the existence of a
system of penalties aimed at ensuring compliance
with the rules of the Shipowners' Committees,
doubted their existence, and then absolved the
Committees, and hence Secretama itself, of any
responsibility for the application of such systems :
(i) in describing the 'formula' by which the
Shipowners' Committees operated (see point 4
(i)) Secretama states that there is no accom­
panying penalties' system, and describes this as
an 'advantage' of the formula. It is of course
understandable that Secretama should, by its
very nature, concern itself first with the rules
instituted by the Shipowners' Committees and
not with the public policy measures adopted by
the States part of whose foreign trade is
covered by the activities of the Committees.
However, by describing the absence of a penal­
ties' system within the Committees as an
advantage, Secretama would like the Commis­
sion to conclude that the advantage is not
offset by a system of penalties which, although
outside the Committees, is nevertheless aimed
at ensuring that their rules are complied with.
If such were the case, the lack of a penalties'
system within the Committees themselves
would not under any circumstances constitute
an advantage for a shipping line wishing to
exceed its cargo quota or take on cargo without
being subject to the discipline of the
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Shipowners' Committees . To present the
absence of a penalty system within the Shipow­
ners' Committees as an advantage is tanta­
mount to denying implicitly the existence of
any penalty system ;

(ii) questioned by the Commission on the exis­
tence of barriers (including laws and regula­
tions) aimed at preventing a shipping company
from operating outside the Shipowners
Committees, Secretama (see point 4 (ii))
doubted that such measures existed, referring
to them as 'any barriers which may exist'.

(9) Most of the 1 1 African States whose trade with
France is, as regards liner transport, covered by
Shipowners' Committees, have rules which include
a system of penalties applicable to vessels which in
France load cargoes not controlled by Secretama. In
some of these States, Secretama is mentioned by
name as the body responsible for stamping the
cargo manifests. This is the case in particular with
the Senagalese rules referred to in the Commission
letter dated 15 June 1988 . In other cases, the
regulations do not name the agent responsible for
stamping the manifests, the appointment being left
to the Shippers' Council or the national shipping
company of the country in question . Nevertheless,
in all the cases in question, as Secretama itself
confirmed, the actual allocation of cargo on the
liner routes from France to the 11 African coun­
tries is carried out by the Shipowners' Committees
and is monitored by Secretama and therefore, the
stamp, authorization or certificate (the lack of
which leads to penalties, under the abovemen­
tioned rules) is indeed issued by Secretama.

( 10) A number of the documents contained in the file
(to which Secretama had access) confirm that
penalties were imposed for failure to comply with
quotas. The relevant documents are the following :

Furthermore, in stating that it had no know­
ledge of any regulations applicable to the Fran­
co-Senegalese trade (see point 4 (iii)), Secretama
could have led the Commission to question the
existence of such regulations . The Commission
had received only a preliminary draft version of
the Decree from the complainants (without any
date, reference or signature) and had forwarded
it as such to Secretama. Thus at this stage of
the inquiry, the Commission was not in a posi­
tion to determine whether the Decree had
actually been adopted and was in force . In
affirming that it had no knowledge of the
document, Secretama (whose functions include
providing the secretariat for the France-Senegal
Shipowners' Committee and could therefore be
assumed to be better informed than the
Commission of any public policy measures
concerning that trade) could have led the
Commission to conclude that the provisions
contained in the Decree were not in fact in
force. In view of the fact, however, that the
Decree highlights the role played by the
Shipowners' Committee (and Secretama) in the
operation of a cargo-sharing system which,
according to the same document, is applicable
to the entire trade and is accompanied by
substantial penalties imposed on shipping
lines, Secretama was aware that it was of con­
siderable interest to the Commission to know
whether the provision were really in force ;

(l) a warning letter sent by the maritime adminis­
tration of an African State to a 'contravening'
company informing it that it could not take
part in that State's trade with France until it
had obtained the approval of the Service
Committee (Shipowners ' Committee) and that
the provisions in force would be strictly
applied to cargoes loaded without approval ;

(iii) lastly, Secretama endeavoured to deny that the
Shipowners' Committees had any responsibility
for imposing penalties, maintaining that 'any
legal barriers which may exist are not in any
way the result of practices of the Shipowners'
Committees' (see point 4 (ii)).

(n) several documents of the National Shippers
Council of another African State imposing
fines in respect of goods imported in breach of
the rules on cargo-sharing, and exchanges of
letters between that Council and the 'contre­
vening' companies . Some of the reports on the
fines and the letters concern goods imported
from France . As far as the Commission is
aware, however (and Secretama has not
furnished any information to the contrary) the
Shipowners' Committee is the only body
competent to allocate cargoes exported from
France to the African State in question . The
Commission also notes that some of the fines
were written on printed documents headed
'Freight loaded without the Secretama stamp'.
The sole fact that the authority which imposes
penalties considered it necessary to have speci­
ally printed forms with such a heading would
indicate that penalties are not so exceptional
(even though in some cases if seems that the
form was used incorrectly for 'infringements'

(8) In replying to the requests for information from
the Commission described above, Secretama
provided incorrect information liable to lead the
Commission to draw incorrect conclusions about
the facts forming the subject of the inquiry.
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committed in European countries other than
France, i.e. on trades not covered by the
Shipowners' Committee). Furthermore, some of
the fines were imposed for infringements going
back to the end of 1985, i.e. shortly after the
entry into force of the Decree adopted by the
African State concerned at the beginning of
November 1985. The Commission is unable to
assess the number of fines imposed since then .
Simply imposing such penalties for failure to
comply with the cargo-sharing system imposed
by the Shipowners' Committee and monitored
by Secrétama is in any event probably suffi­
cient to dissuade companies which might be
tempted to operate outside the Committee's
rules ;

(iii) a telex sent on 21 November 1988 by the
Shippers's Council of the African State referred
to above in point (ii) to a European shipping
line. The telex confirms the imposition of a
fine for loading without the Secrétama stamp'
in Marseilles, and specifies that 'prior to
loading in a French port, the line must apply
to the Secrétama representatives for a loading
permit validated by the affixing of a stamp on
the manifest'.

( 11 ) Secrétama apparently operates solely . on French
territory ; it is therefore not subject to the authority
of a third country and hence not legally required to
know its shipping rules.

for running the cargo-sharing system operated
by the Shipowners' Committees . The regula­
tions provide for penalties ' in the event of
goods being unloaded without the Secrétama
approval stamp. It is inconceivable that such
provisions, in all the cases under consideration,
were adopted without Secrétama being
informed, either before or even after their
adoption ;

(iii) this is particularly true as regards the Senega­
lese Decree referred to above which refers in
several of its Articles to Secrétama yet of which
Secrétama claims to have no knowledge. In
practice :

(a) the document was specifically referred to at
a meeting of the France-Senegal Ship­
owners' Committee on 11 December 1987
at which Secrétama was represented by the

i delegates ; Secrétama also subsequently
distributed the minutes to the member
companies ;

(b) the Decree in question whose last Article
provides that it will 'be published wherever
necessary', is contained in the Official
Journal of the Republic of Senegal which
is available, as the Commission has verified,
to anyone upon request to the administra­
tive archives of that country ; Secrétama
representatives visit Senegal at least once a
year for a meeting of the Shipowners'
Committee ;

(c) the Decree goes back to 1981 and has been
applicable to the Franco-Senegalese trade
since then without ever having, to the
knowledge of the Commission, been
amended or repealed . Secrétama cannot
claim that in seven years of operating on
the trade in question it has remained
unaware of the Decree ;

(d) the Decree in question was adopted in July
1981 ; at the next Shipowners' Committee
meeting held on 1 6 September (attended by
Secrétama representatives), it was decided
that Secrétama would disseminate the
document to all the lines involved in the
Franco-Senegalese trade . Secrétama did this
by circular letter dated 17 September 1981 ;

(e) Secrétama received a copy of a telex dated
30 June 1981 from the French lines to the
Compagnie Sénégalaise de Navigation
Maritime in which the signatories refer to
their 'pleasure in learning of the imminent
signing of the Decree concerning the sanc­
tions to be imposed on lines infringing the
shipping rules adopted by- the Shipowners'
Committee' :

( 12) In practice, the fact remains that Secrétama was
aware of the existence of those rules and also of
their salient points (although this may vary from
one African State to another), at least as regards the
provisions applicable to the trade with France. This
is clear from the following facts in particular :

(i) Secrétama provides the secretariat for the
Shipowners' Committees whose sole purpose is
to organize the trade between France and 11
West and Central African countries . It cannot
be considered that, in such circumstances,
Secrétama was not aware of the legal frame­
work in which those trades operated. The
possibility is even less likely in view of the fact
that Secrétama not only provides the secretariat
for the Shipowners' Committees or conference
lines but also describes itself in one of its own
brochures as a consultancy company in the
maritime transport sector ; it cannot therefore
be unaware of the regulations in force, especi­
ally in the trades which it manages and moni­
tors ;

(ii) as as already stated (see point 9), a number of
the regulations adopted by African States refer
explicitly to Secrétama as the body responsible
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may not be informed about the outcome of every
case.

It should also be noted that in the case described
under point 12 (v), Secretama did not just inform
the 'destination' authorities but 'requested' them to
apply the measures appropriate to the circum­
stances.

Under such conditions, Secretama cannot maintain
the that 'any legal barriers which may exist are not
in any way the result of practices of the Ship­
owners' Committees'.

(f) Secretama received a letter from a French
shipping company dated 19 November
1981 stating that the company had
requested 'the application of the penalties
provided for in the Senegalese Decree'
against a shipping line which had infringed
the cargo-sharing rules ;

(g) Secretama received a copy of a letter dated
18 November 1986 in which Secretasen
(joint secretariat for Senegalese lines)
reminded the director of the Senegal
merchant navy that the 'Interministerial
Decree No 6678 of 8 July 1981 organized
the liner trade between France and Senegal
on a mandatory basis' ;

(h) Secretama is in possession of the copy of a
telex sent on 25 February 1984 by Usina,
Dakar to various shipping lines to remind
them of their obligations and the penalties
resulting from the application of the 'Inter­
ministerial Decree of 8 July 1981 regu­
lating the Franco-Senegal maritime trade'.

(iv) Secretama itself admitted at the hearing that, at
the time of the setting-up of the France-Niger
Shipowners' Committee, it had been aware of
Niger provisions stipulating that the absence of
a Secretama stamp on manifests accompanying
goods exported from France by sea would lead
to the imposition of a fine ;

(v) telexes sent by Secretama to a member of the
Shipowners' Committees which had exceeded
its quota for cargo bound for three African
States reveal that Secretama had approached the
authorities of the three countries to ask them to
apply the rules governing such circumstances.
In at least one of the three cases examined, its
intervention resulted in a fine being imposed.
Secretama cannot in good faith claim that it
called for the application of rules whose
existence it has doubted .

( 14) By implicitly denying, then doubting the existence
of a penalties' system of which it was aware, Secre­
tama deliberately supplied the Commission with
incorrect information in reply to the questionnaire
sent to it.

It acted in a similar fashion, and intentionally, by
seeking to reject all responsibility on the part of the
Shipowners' Committees for the application of
such systems.

(15) Article 16 ( 1 ) and (4) of Regulation (EEC) No
4056/86 provides that in carrying out the duties
assigned to it by that Regulation, the Commission
may obtain all necessary information from under­
takings and that to that end the owners of the
undertakings or their representatives are bound to
supply the information requested.

Article 19 ( 1 ) (b) of Regulation (EEC) No 4056/86
provides that the Commission may by decision
impose on undertakings or associations of under­
takings fines of from ECU 1 00 to ECU 5 000
where, intentionally or negligently they supply
incorrect information in response to a request
made pursuant to Article 16 (3).

As the preceding paragraphs make clear, Secretama
intentionally and repeatedly supplied incorrect
information liable to lead the Commission to draw
incorrect conclusions on the case in question .

The Commission considers that the infringement is
particularly serious ; the fact that it was repeated
rules out the possibility of negligence . Lastly, Secre­
tama could not have been unaware that in acting as
it did it was infringing the competition rules since
the Commission made sure that the relevant provi­
sions of Article 19 of Regulation (EEC) No 4056/86
were contained in its request for information .

Under the circumstances, it is justified to impose a
heavy fine on Secretama within the limit set by
Article 19 of Regulation (EEC) No 4056/86,

( 13) Secretama confirmed, in reply to the objections
expressed by the Commission, that most of the
shipowners' agreements provide that 'all cases of
non-application of the practical trade organization
arrangements would be notified to the parties
concerned'. In the southbound trade, the interested
parties (administrative authorities or Shippers'
Councils) are, pursuant to local regulations, compe­
tent to impose fines. By informing these parties 'for
any appropriate action ' of the 'non-application'
cases that have come to its attention (whether
involving Committee members that have exceeded
their quotas or non-members that have carried
cargoes), Secretama knows that it is exposing the
infringing company to a possible fine, although it
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working day of the month in which this Decision was
adopted, plus 3,5 percentage points, i.e. 14 % .

Article 3

This Decision is addressed to Secrétama, 167 rue de
Courcelles, F-75017 Paris .

This Decision shall be enforceable pursuant to Article
192 of the EEC Treaty.

HAS ADOPTED THIS DECISION :

Article 1

Secrétama has infringed Article 16 (4) of Regulation (EEC)
No 4056/86 by supplying incorrect information in
response to a request made pursuant to Article 16 (3) of
that Regulation.

Article 2

A fine of ECU 5 000 is hereby imposed on Secrétama .
The fine shall be paid, in ecus, within three months of
the date of notification of this Decision to the account of
the Commission of the European Communities, No 310­
0933000-43 , Banque Bruxelles-Lambert, Agence Euro­
péenne, 5 Rond-Point Robert Schuman, B-1040 Brussels .
On expiry of that period interest shall automatically be
payable at the rate charged by the European Monetary
Cooperation Fund on its ecu operations on the first

Done at Brussels, 19 December 1990 .

For the Commission

Leon BRITTAN

Vice-President


