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GLOSSARY

Alternative Investment Fund (AIF): is a legal structure to pool assets and hold investments.

It usually has no economic life on its own; the key decisions in relation to the management
and marketing of AIF are taken by the AIFM. AIF span a wide range of legal structures,
including closed iad operend funds and partnerships.

Alternative Investment Fund Manager (AIFM): is responsible for the management of
investment portfolios of AlIFs. Typical tasks include, for example, the provision of internal
governance structures, risk management, tHegd#on of functions to third parties and
relations with investors.

Alternative Investment Fund Manager Directive (AIFMD): The AIFMD was voted by the
co-legislator in 2011 and entered into application in July 2013. This Directive covers
managers of alteative investment schemes designed for professional investors. AlFs are
funds that are not regulated by the UCITS Directive. They include hedge funds, private equity
funds, real estate funds and a wide range of other types of institutional funds.

Anti-Money Laundering (AML) Directive: The main objectives of the AMLD are to
strengthen the internal market by reducing complexity across borders and to safeguard the
interests of society from criminality and terrorist acts.

Assets under managementvalue of assetthat an investment company manages on behalf
of investors.

Asset weighted expense ratioweighted average is simply a matter of calculating the
expense ratio you are incurring on two or more funds. It takes into account not only the
different expense rais that apply to each fund, but also the amount of your holdings.

Capital Market Union (CMU): CMU is a plan of the European Commission to mobilise
capital in Europe. It will channel it to all companies, including SMEs, and infrastructure
projects that neeil to expand and create jobs.

Competent authority: Any organization that has the legally delegated or invested authority,
capacity, or power to perform a designated function. In this impact assessment it refers to the
body which is in charge of supervigisecurities markets.

ELTIF: European Long Term Investment Fund.
EFAMA: European Funds and Asset Managers Association

ESMA: The European Securities and Markets Authority (ESMA) was founded as a direct
result of the recommendations of the 2009 de Larosiéport which called for the
establishment of a European System of Financial Supervision (ESFS) as decentralised
network. It began operations on 1 January 2011 and replaced the Committee of European
Securities Regulators (CESR). ESMA is an independentAEtbority that contributes to
safeguarding the stability of the European Union's financial system by enhancing the
protection of investors and promoting stable and orderly financial markets. It achieves this by:
assessing risks to investors, markets andnitial stability, completing a single rulebook for

EU financial markets, promoting supervisory convergence. As well as fostering supervisory
convergence amongst securities regulators by working closely with the other European
Supervisory Authorities comgent in the field of banking (European Banking Authoiity

EBA) and Insurance and occupational pensions (European Insurance and Occupational
Pensions Authority EIOPA). http://www.esma.europa.eu

EuSEF: EuropearSocial Entrepreneurship Fund.


http://www.esma.europa.eu/

EuVECA: European Venture Capital Fund.
Expense ratio:the expense ratio is the annual fee that funds charge.

Home competent authority: refers to the competent authority of the Member State where the
fund is domiciled oauthorised/registered.

Host competent authority: refers to the competent authority of the Member State where the
fund is marketed other than the Member State where the fund is domiciled or
authorised/registered.

Key information Document (KID): refers to tke document under the PRIIP Regulation,
containing the key information necessary for retail investors to make an informed investment
decision and compare different PRIIPs.

Key Investor information Document (KIID): refers to the document under the UCITS
Directive containing appropriate information about the essential characteristics of the UCITS
concerned, which is to be provided to investors so that they are reasonably able to understand
the nature and the risks of the investment product that is beingaottethem.

Know Your Customers (KYC): is a process to confirm a customer's identification and
profile.

MIFID: This Directive is a cornerstone of the EU' regulation of financial markets. The
directive was initially introduced in 2011 and reviewed oncegoNerns the provision of
investment services in financial instruments by banks and investment firms and the operation
of traditional stock exchanges and alternative trading venues.

MIFID 2: The Directive on markets in financial instruments was voted 1% RMil4
amending the Directives of 2002 and 2011.

MiFIR: The Regulation on markets in financial instruments was voted 15 May 2014 which
complements MiFID 2.

MMF: Money Market Funds are collective undertakings that invest in-gont assets and
have distnct or cumulative objectives offering returns in line with money market rates or
preserving the value of the investment.

Net Asset Value (NAV) value of a fund's total assets, minus its liabilities. The NAV per
share is used to determine prices availabievestors for redemptions and subscriptions.

Open-ended fund is a collective investment scheme which can issue and redeem shares at
any time. Investors can buy or sell shares directly from the fund.

PRIIPs: Packaged Retail Investment and Insurance Rtsdu

Round Trip Fund: means the situation where a manager domiciles a fund in another
Member State and then distributes it only back into the market where the management
company is domiciled.

Transferable security. means classes of securities which areotiable on the capital market
such as shares in companies and other investments equivalent to shares in companies,
partnerships or other entities or capital return and interest investments known as bonds.

UCITS: Undertakings for Collective Investment inahisferable Securities, a standardised
and regulated type of asset pooling.

UCITS Directive: the UCITS Directive is the main European framework covering retail
collective investment schemes. The first UCITS Directive was adopted in 1985, and since
then theframework has continuously developed. The last amendment took place in 2014 with
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the UCITS V Directive, where the role and mission of the depositary was clarified and
strengthened. The UCITS Directive is seen as the benchmark in terms of retail investment
funds, as the Directive requires strict diversification rules and eligible assets are restrictive to
transferable securities in order to ensure that retail investors can easily redeem their
investment.



1. INTRODUCTION: POLITI CAL AND LEGAL CONTEX T

1.1.Background

The initiative under consideration aims at reducing the regulatory barriers teboroses
distribution of investment funds within the EU, by addressing unnecessary complexity and
legal uncertainty associated with crdssder distribution. This shouldeduce the cost of
going crossborder and should support deepening the single market for EU investment funds.

This initiative fits in with the more general objective of creating a deeper single market for
capitali a Capital Markets Union (CMU)i which isone o f the European
priorities. It is also a key element of the Investment Plan for Efrapkich aims to
strengthen Europedbs economy and encourage ir
is intended to mobilise capital in Europe androied it to companies in order to facilitate

stronger economic growth and job creation. Deeper and integrated capital markets will
improve the access to capital for companies while aiding in the development of new
investment opportunities for savers.

Investment funds have an important role to play in achieving the aim of CMU. Investment
funds are investment products created with the sole purpose of pooling investors' capital, and
investing that capital collectively through a portfolio of financial instrusienich as stocks,

bonds and other securities. As such, investment funds are first an important instrument to
foster investment and increase funding possibilities for companies. Secondly, investment
funds that are distributed crebsrder will help to alloate capital efficiently across the EU,

and contribute to deep and more integrated capital markets. Increased competition across
national markets will in turn help to deliver greater choice and better value for investors.

The CMU Action Plahenvisages thahe Commission would gather evidence on the barriers
to the crossorder distribution of investment funds. Following an open consultation that was
conducted for this purpose from July until October 2016, the Commission announced in its
Communication on #1 CMU Mid-Term RevieW that it would launch an impact assessment
with a view to considering a possible legislative proposal to better facilitate thebormoles
distribution of investment funds.

In the EU, investment funds can be broadly categorised a§3JQUndertakings for
Collective Investment in Transferable Securifies)d AIFs (Alternative Investment Fun@s)

EU invest ment funds have seen rapid growt h,
under management (AuM) in June 2017, of which 60i8#vested in UCITS and 39.2% in

AIFs.” The creation of a single market for investment fuiidsvhich started with the
introduction of the UCITS Directidn 19851 has resulted in a strong and quickly expanding

EU investment fund industry. Although thearket is increasingly organised on a fan
European basis, it has not exploited its full potential in terms of-tiasker distribution: only

! https://ec.europa.eulinfo/businessonomyeuro/growthandinvestment/capitamarketsunion_en

2 hitp://eurlex.europa.eu/legatontent/EN/TXT/?qid=1507119651257&uri=CELEX:52014DC0903
3 http://eurlex.europa.eu/legalontent/EN/TXT/?2qid=1507119301191&uri=CELEX:52@(50468

4 http://eurlex.europa.eu/legalontent/EN/TXT/2qid=1507119301191&uri=CELEX:52017DC0292
S http://eurlex.europa.eu/legalontent/EN/TXT/?uri=celex%3A32014L0091

® http://eurlex.europa.eu/legadontent/EN/TXT/?uri=celex%3A32011L60

"EFAMA, Quarterly Statistical Release Q2 2017.

8 http://eurlex.europa.eu/legalontent/EN/TXT/2qid=1507119586151&uri=CELEX:31985L0611



http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1507119651257&uri=CELEX:52014DC0903
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1507119301191&uri=CELEX:52015DC0468
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1507119301191&uri=CELEX:52017DC0292
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0091
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0061
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1507119586151&uri=CELEX:31985L0611

37% of UCITS are registered for sale to more than 3 Member States. For AlFs, available data
suggests that only abb3% of AlFs are registered for sale in more than 3 Member States.

Industry feedback indicates that regulatory barriers represent a significant disincentive to
crossborder distribution. These barriers have been identified in response to the Capital
Markets Uniorl green paper, the Call for Evidence on the EU Regulatory Framework for
Financial Servicésand the public consultation on barriers to cibseder distribution of
investment fund® as including (national) marketing requirements, regulatory , fees
administrative requirements and notification requirements. Eliminating unjustified
(regulatory) barriers would support fund managers to engage more irbordes distribution

of their funds, increase competition and choice, and potentially reducdarastgestors.

In addition to this initiative’ that focuses solely on crebsrder distribution of fund$ the
Commission has just started an overall review of the Alternative Investment Fund Managers
Directive (AIFMD). The review started with a tender an external study on the functioning

of the Directive, which was awarded to a contractor in September 2017. An overall review of
the UCITS Directive may take place once enough experience is gained with the practical
application of elements introducedthvthe most recent amendments to the Directive. For
both reviews, therefore, there is not enough evidence to be able to decide at this point whether
any legislative changes would be merited. This is the reason why this initiative on cross
border distribubn of funds is clearly delineated and will be pursued now on a-sianeé

basis. The potential to make significant progress in reducing barriers and bolstering the single
market for investment fundsthus providing a tangible contribution to CMU in tieort term

T justifies taking action now instead of waiting for the broader reviews.

Feedback to the consultations indicates that, besides regulatory barriers, other factors also
provide significant disincentives to crelserder distribution of investmerftinds®* These

include the impact of vertical distribution channels, cultural preferences for domestic products
(home and familiarity bias), and national tax rules. Results from the randomized-églow
survey which focuses on differences between largesaradl funds shows that fund managers
agree on the importance of regulatory barriers and taxation as important barriers, while there
Is less consensus regarding the importance of local demand and vertical distribution channels.

Given that factors relate vertical distribution channels, cultural preferences for domestic
products and national tax rules are out of the scope of this initiative, there are inherent
limitations to the impact of this initiative. However, other actions under the CMU Action Plan
aimed at facilitating crosBorder investment and fostering retail investment will seek to
(partially) address these factors. Ongoing work streams in this area include a study on
distribution systems of retail investment products across the; Bldrk by tre European
Supervisory Authorities (ESASs) on increasing the transparency and comparability of costs and
performance of retail investment and pension prodtcesd the work with national tax
experts on best practice and a code of conduct for withholdingliaf principles.

° Source: Moningstar databaselune 2017.

10 hitps://ec.europa.eu/info/publications/consultationssborderdistributioninvestmentfunds_en

™ This is supported by the regression analysis in annex 6 which demonstrate that both cost considerations and
factors related to the attractiveness of the local market affect thebmaker distribution of funds.

2 Results of the study on distribution systemseiéil investment products across the EU are expected by the
end of 2017.

13 There will be recurrent reporting by the ESAs of cost and performance of the principal categoriegeriong

retail investment and pension products. Furthermore, a feasibildy sh the development of a centralised hub

for mandatory disclosure requirements and related services will be launched in the near future.



https://ec.europa.eu/info/publications/consultation-cross-border-distribution-investment-funds_en

The impact assessment aims at providing an unbiased, comprehensive and dadedce
assessment of cros®rder distribution of funds and possible barriers, in spite of some
inherent limitations? We rely on 3 methodological approash@esk research, qualitative
analysis and quantitative analysis) to provide a comprehensive impact assessment. Details are
presented in Annex 4. The stakeholder consultation strategy relies on 3 types of stakeholder
consultation, being (i) an open pubtionsultation, (ii) a randomized samplibgsed survey

and (iii) targeted individual consultations to ensure that the impact assessment is open to
stakeholders' views. Each of the methodological approaches has its merits but we are also
confronted with somdéimitations. A detailed discussion of the methodological approach, its
limitations, and the steps undertaken to mitigate its effect is presented in Annex 4. In general
terms, limitations are related to the representativeness of data inputs and laskooicéh)

data coverage, especially for alternative investment funds (AlFs), unavailability of total cost
data and granular data on cost components for individual Member States.

Significant efforts have been undertaken to support the analysis ofbenoles distribution of

funds in the EU and the evaluation of policy options based on 3 methodological approaches.
Each of them has its merits but also its limitations and we discussed our approach to mitigate
the effect and its effect on the analysis.

Overal, the collective evidence stemming from the various methodological approaches can be
considered to be sufficiently sound as a basis for the impact assessment.

1.2.The EU investment fund market and its leqal framework

The fund market in the EU can be dividedo UCITS funds and all other funds that are
labelled Alterntative Investment Funds (AIFs)

Since its origin in 1985, the UCITS Directive has been the basis on which the success of the
European investment fund market has been bihie UCITS Directive itroducedi for the

first time - a genuine European retail investment fund 'product’, providing a strong investor
protection framework which ensures that funds are suitable for retail investors. UCITS are
openended funds with strict transparency requiretméoward their investotd They need to

invest in a diversified manner in transferrable securities or in other liquid assets. Ever since
the introduction of the UCITS framework, eligible funds benefit from a doosger
marketing passport with the ainfi allowing them to market without barriers to all investors
across the EU while using the UCITS label. Since 1985 the UCITS Directive has been revised
several times. With the introduction of UCITS *Nmanagers also benefit from a fully
fledged managemenapsport, allowing them to be domiciled anywhere in the EU.

In 2013, the AIFM Directiv¥ introduced a framework for the authorisation, supervision and
oversight of managers of nd)CITS funds (AIF$?). Managers whose aggregate assets under
management are ab® a certain threshditare subject to authorisation and compliance with
reporting and operational requirements set out in the AIFMD. In exchange, EU managers

4 The impact assessment is constructed according to the CommiBsitiatsRegulation Guidelines

5 The UCITS IlI Directive introduced the simplified prospectus, while the UCITS IV Directive went one step

further with the concept of the Key Investor Information Document.

'® Directive 2009/65/EC

Y Directive 2011/61/EU of the European Parliament and of the Council of 8 June 2011.

18 Alternative Investment Funds (AIF) cover all the investment funds that are not UCITS such as private equity

funds, hedge funds, venture capitaldarbut also more traditional funds.

“The threshold is G100 million fo
f

managers manag
funds with no redemption rights of a

r ng
or a period I

€


https://ec.europa.eu/info/better-regulation-guidelines-and-toolbox_en

benefit from an Ebvide passport to manage and market AIFs to professional investors on a
crosshorder basis. Managers below the thresholds are subject to a set of minimum rules and
consequently do not benefit from the passport, unless they opt in and fully apply the AIFMD.
Unlike UCITS, marketing to retail investors is only possible at Member Statestion.

Figure 1 provides an overview of the complete EU legislative framework for investment
funds. More details on the Regulations for European Venture Capital funds (EuVECA),
European Social Entrepreneurship Funds (EUSEF), European Long Term BnteBtmds
(ELTIF) and Money Market Funds (MMF) can be found in Annex 6.

Figure 1i EU legislative framework for investment funds in June 2617

Authorised
AIFM

ELTIF

/ EuSEF

Z 7
Source: European Commission and EFARAarterly Statistical Release Q2 2017 for the figures

_

In total, in June @17, the European investment fund industry (AlFs and UCITS) represented
G14, 310 biiof whichos8.8%AwadMnvested in UCITS and 39.2% in AlFs

In particular UCITS has developed into a strong brand over the years and is nowadays
recognised globallyThis success is evidenced by the rapid growth of assets that are managed
in UCITS compliant funds. Total assets under management (AuM) in the EU grew from

03,403 billion at the end *%f 2001 to (48,704
AlFs have not yet reached tsame takeip as UCITS but there is evidence that the market
for AlFs is growing steadilyT ot a | assets under management gr

end of 2014 to G5, 2% Bdorel2014, the asset under management200 1 7
nonUCITS fundswer e | es s t h & This indy b@dudat Ibaistlinl partamthe fact

that the AIFMD framework does not have a long history compared to the UCITS framework

as it came into application only on 22 July 2013.

A breakdown of the EU investment fund madrlghows that equity and bonds are asset
managerso preferred hol @e agpae heterogendd tlaBsSaof wh i

2 This chart take into account the recently adopted review of the EUVECA and EuSEF Regulations.

% see footnote 19.

22 35ource: EFAMA European Quarterly Statistical Release Q2 2017.

% 3ource: EFAMA European Quarterly Statistical Release Q2 2017

24 3Source: EFAMA European Quarterly Statistical Release Q2 2017

BZThe AuMfornoRrUCI TS was about 02,922bn by end 2013 and G2,



investment funds, investing in a wider variety of asset types (see figure 2) and employing
different investment strategies. Thesecliwle, hedge funds, private equity funds,
infrastructure funds, commodity funds and real estate funds.

Figure 2i Breakdown of UCITS and AIF by investment type (based on net assets)

UCITS AlFs

5%

= Equity funds m Equity funds

m Multi-asset funds m Multi-asset funds

= Bond fonds ®= Bond funds

® Money Market funds = Money Market funds

m Other UCITS m Real Estate funds

m Other AlFs

2%

Source: EFAMAQuarterly Statistical Release Q2 2017

To understand the imp@ance and potential of investment funds as an investment opportunity
for savers across the EU, it is useful to provide some insight on investment fund ownership.
By end of 2016, institutional investors (insurance companies, pension funds, and monetary
financial institutions, and other financial institutions) together held most (66%) of the
investments in investment funds. Households accounted for a quarter of all investments in
funds, making them the second largest holder of investment funds after othecidl
institutions (see figure 3).

Figure 3 Investment Fund Ownership end 2016

Monetary financial
institutions
4%

General
government
3%

Non-financial
corporations
6%

Source: EFAMA Fact Book 2017

Nevertheless, a closer look at households' financial assets shows that banking deposits and
insurance and pension fund reserves @tithinate household savings in the EU (see figure 4

and 5), representing about 70% of households' total financial assets. In the US, households
hold only half of their total financial assets in the form of currency and deposits and insurance
and pension futhreserves.

While investment funds also play an important role in households' financial assets in the EU,
most of the investment in investment funds currently goes through insurance and pension

10



products, compared to the US, where households have moce linldings of equity and
investment funds units (see figure 4).

Figure 47 ComparisorEU versus US for households' financial assets (share in total, end 2015)

Euro area us

Insurance & pension fund reserves M Investment funds
= Quoted shares Debt securities
M Curency & deposits

Source: ECB, EFAMA

About 71% of UCITS are domiciled in five Member States, with Luxembourg being the
largest domicile (33%), followed by Ireland (14%), France (11%), the United Kingdom (7%)
and Germany (6%). These represent 84% of the UCITS assets under manageme&lits

this picture is slightly different, with 75% of AlIFs domiciled in the following five Member
States: France (28%), Luxembourg (17%), Germany (15%), Ireland (9%), and the
Netherlands (6%). These represent 77% of the AlFs assets under man&gement.

Investment fund domiciles

It is common for both UCITS and AlFs to be administered and domiciled in a different Membey State
than the one from where they are managed. For example, a German UCITS manager may ¢hoose to
domicile a fund range in Luxembourg and to matkein in France and Spain. In that case the hpme
domicile of the fund is Luxembourg and the host domiciles of the funds are France and Spain. There
are a number of reasons why the manager may choose such a structure, including legal and regulatory
factors (egulatory approach of the domicile, expertise and responsiveness of the supervisor, fange of
fund vehicles), financial and business factors (favourable tax environment, costs of doing blsiness,
concentration of fund administration expertise and servamad)market and distribution factors (speed

to market, investors' perceptions, reputation and longevity as funds centre).

Although theEU investment fund market is the worlds' second largest market behind the US
in terms of AuM?’, there are considerably fewfunds in the US (15,415) than in the EU
(58,125% implying a significantly smaller average fund size. This has an impact on the
economies of scale that can be realised by asset managers in the EU. Furthermore, EU
investors pay higher fees than theirunterparts in the US; the average asseighted

%6 Source: EFAMA European Quarterly Statistical Release Q2 2017.

2" According to the Investment Company Institut@lf Fact Book 2017, the US investment fund market reached

a total of $19.21 trillion (U16.21 trillion) in 2016.
® EFAMA Fact Book 2017.
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expense ratio of US domiciled mutual equity funds was 0?88&6sus 1.27% for European
domiciled equity funds in 201%.

As mentioned in section 1.1, creassrder distribution is an important area where shngjle
market has not exploited its full potential. This has been confirmed in the lost potential
analysis (see annex 5, i.e. evaluation annex). Figure 5 (below) showsrdabkatborder
distribution of EU investment funds has grown gradually over thedasyears. However, it
also shows that thEU investment fund market is still predominantly organised along national
lines, with 70% of the total AuM held by investment funds registered for sale only in its
domestic market which includes sealled 'rounetrip’ funds (see box below).

Round-trip funds

Where a manager domiciles a fund in another Member State and then distributes it only back|into the
market where they are based, this is known as an ‘moimhdfund. This impact assessment
distinguishesbetween roundrip funds and more widely distributed crdssrder funds. Rounttip
arrangements are legitimate arrangements from which managers and investors can both benefit. EU
legislation allows for such arrangements; and they rely on availabilityeaintnaging and marketing
passports. However, rowtdp funds don't represent aak deepening of the single market or |an
increase in investor choice; a manager is still only marketing a fund in one Member State (plus the
fund domicile). A better indicain of crossborder activity for the purpose of this exercise is whefe a
fund markets to at least one Member State outside the home market of its manager and domicile.
Therefore, for the purpose of this Impact Assessment we considertrqufithds as domstic funds
even if roundtrip funds are only possible because of the existence of the marketing passport.

For the purpose of this impact assessment, only investment funds that are marketed in two or
more Member States other than the fund domicile ansidered crosborder funds. This is

to exclude roundrip funds (see box aboveAlthough roundtrip funds are legitimate
arrangements from which managers and investors can both benefit, they do not represent a
true deepening of the single market.

Figure 51 Assets under management of cebesder investment funds

Net Asset of European Funds (End 2006) Net Assets of European Funds (End 2016)

True cross border
funds True cross border

funds

Round-Trip funds Domestic funds

Domestic funds

11%

Round-Trip funds

Source: EFAMA FACT BOOK 2017 Source: EFAMA FACT BOOK 2017

Data on the numbers of funds marketed ctumsler across the EU supports the observation
that the European investment fund market is still fragmented. In July 2008, the Commission
noted inits impact assessment on UCITS IV that only 20% of UCITS were notified for sale in
at least two countries other than their fund domitiBy June 2017 this number reached 37%

291CI Fact Book 2017; http://www.icifactbook.org/
%9 Morningstar, "European Fund Expenses Are Decreasing in Percemtagest 2016.
31 http://ec.europa.eu/smartgulation/impact/ia_carried_out/docs/ia_2008/sec_2008_2263_en.pdf
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according to data from Morningstésee figure 6)The proportion of AlFs thadre registered
for sale in two or more Member States other than the fund domicile was only 3% by June

2017.

Figure 6- Percentage of UCITS and AlFs registered for sale across the EU

Country registered for Number of UCITS Number of AlF
sale registered for sale registered for sale
Domestic only 11,650 46% 9,455 91%
2 countries only 4,326 17% 586 6%
3 to 5 countries 3,440 14% 246 2%
More than 5 countries 5,897 23% 112 1%
TOTAL 25,313 100% 10,399 100%

Source: Morningstar database, June 2017

Figure 7 (below) provides an indication of the growth rate of the number of -trasker

funds and registratioffsover the last twelve years. If Jersey is excluded, the number of cross
border funds in the EU (excluding routrgp funds) was 11,380 by end of 201&ttéhg this
number off against the total number of funds in the EU by end of 2016 (58,125), indicates that
crossborder funds accounted for less than 20% of the total number of ifwaddirming that

the single market for investment funds is still fragteen

Figure 77 Evolution of crossorder distribution (numbers of funds and registrations)

Funds Domicile:

NUmber ot frie
- funds

%2 Regarding the number of creberder funds, igure 7 includes investment funds domiciles outside the EU (e.g.
Jersey and possibly others). The same applies to the number odbaordss registrations, as it includes
registrations in noiEU countries like Switzerland and other regions efwlorld. For an overview of the number
of crosshorder registrations in the EU, see figure 6 in this impact assessment.
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A more detailed overview and assessment of crebsrder distribution of investment
funds can be found in section 2.3 of this impact assessment.

2. PROBLEM DEFINITION

European legislation allows asset managers to passport their investment funds across the EU,
with the objective of creating a single market for investment funds. However, as demonstrated
in the evaluation (annex 5), there are still binding kasrfor asset managers to distribute

their investment funds cro$mrder across the EU. As a case in point, in the randomized
survey at least 69% of the fund managers indicated tipatsdive change in each of the
barriers separately (regulatory barries, taxation, local demand or the distibution network)
would increase their level of crebsrder activity. Relatively speaking, large funds found

local demand factors more important than small funds.

This initiative aims to reduce the regulatory barriersctossborder distribution of funds
within the EU. This section describes the underlying drivers of this problem, assesses the
magnitude of the problem and explains the consequences that necessitate action at EU level.

A fund manager's decision to disie a fund crosborder will be influenced by
discretionary strategic considerations on the one hand and the attractiveness of the local
market on the other hand. The latter include the (i) marginal costs of goingoordes to a
specific national marke(ii) structural factors of the local market; and (iii) expected demand.

In this initiative we focus on regulatory cost, while factors related to (i) and (iii) are
considered out of scope. A problem tree that summarizes the problem drivers, proldlems an
consequences under consideration in this impact assessment can be found at the end of this
section.

2.1.In-scope problem drivers

Feedback to the consultations indic#ttat there are a range oational requirements and
regulatory practices regarditige use of the EU marketing passports for investment funds that
diverge and can be hard to find and interpret for fund managers. Furthermore, responses from
industry suggest that certain (national) requirements regarding the use of the EU marketing
passports r@ burdensome, but have little added value. The areas which were identified by
respondents to the consultations and consequently qualify as the problem drivers within the
scope of this initiative areD()

1 Marketing requirements;

1 Regulatory fees;

1 Administrative requirements;
1 Notification requirements.

Relatively speaking, results from the randomized survey show that national marketing rules
were considered the most important barrier, closely followed by the existence of a local agent.
Regulatory fees andbtification requirements were deemed relatively less impottant.

A brief description of the problem drivers is presented below; a more detailed description can
be found in the evaluation annex (see annex 5).

33 Under ceteris paribus conditions (iwithout any change in the other barriers than the single one under
consideration.

3 Total sore for these barriers were 25% lower than the one for national marketing. Overall, results also
indicated towards the fact that other barriers are considered to be important.
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2.1.1. Marketing requirements

National marketing requirements and supervisory practices differ and are sometimes
unnecessarily burdensome- When EU funds are marketed cross border to investors in
another EU Member State, they are required to comply with the host Member State's national
marketing requirements, including national implementation of the requirements in the UCITS
and AIFM Directives Respondents to the open consultation indicated that in prabece,is

a wide divergence in the activities Member States considered to bestimg for both
Directives. Activities which may or may not be considered to be marketing depending on the
Member State practices include, for example;meeketing” and reverse solicitatidh A
considerable majority of industry respondents considelieddrhave a material impact upon

the crossborder distribution of investment funds.

Using the marketing passports, asset managers can start marketing funds without any
marketing material and just rely on the documents which meet their legal obligations
concerning information to be provided to investarsélowever, in practice asset managers
generally also use marketing material, such as flyers, webstesilsand radio/TV spot$n

at least six Member Staf8snational competent authoritiesheck or apmve marketing
material to retail investors for some or all funds on afambe basis. The eante checks or
approval can, according to some industry respondents, be significantly momtiswening

in some Member States than others and can take up tonfonmths, delaying marketing
activities and rendering the material outdated when informing clients on evolving market
conditions. However, this is not supported by feedback from competent authovltiek,
indicate thatpre-checks or prapproval of markéig material usually only take a few days,
and exceptionally up to 15 days.

Lack of transparency over national marketing requirementsi As outlined in the
evaluation annex, fund managers and industry associations responding to the open
consultation indiced that it is often not clear at first glance which (national) marketing
requirements apply exactly unless a manager or distributor has very detailed knowledge of the
applicable local law. National regulators and supervisors often give additional gumance
how to interpret local law which is not always in a single rule book. There are also Member
States that refer to ndmancial legislation (such as regulation on advertising and marketing
practices). In practice this means that external counsel neédsengaged to determine how

to comply with national rules. Regular changes to marketing requirements introduce
additional cost, meaning such costs are incurred on an ongoing and recurring basis.

2.1.2. Regulatory fees

Regulatory fees differ and can be compleXx When asset managers make use of the
marketing passport, 21 Member States require paying regulatory fees to competent authorities
of the host Member State when funds are marketed to investors on ea@mss basis.
Respondents to the Call for Evidenceldhe CMU Green Paper have referred to the range of
regulatory fees charged by host Member States as hindering the development of the cross

% premarketing is a market practice used in particular asset management seggngeting professional
investors or high net worth individuals, such as private equity or venture capital, and is used to test investors'
appetite for upcoming investment opportunities or strategies.

% Reverse solicitation is where an prospective $time contacts a management company on his/her own
initiative, seeking to purchase units of shares of a fund without having been first marketed to by that company.
37E.g. for UCITS this covers the prospectus, periodic reports and key information.

% Belgium, Italy, France, Greece, Bulgaria, Finland, and Spain.
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border marketing of funds across the EU. A preliminary assessment by the Commission
services showed that the leadlfees levied by host Member State on asset managers varies
considerably, both in absolute amount and how they are calculated (see Annex 8). This
implies that the process to determine the level of fees that have to be paid by an asset manager
when marketig his fund cros®order can be very complex.

Lack of transparency over regulatory feesi As outlined in the evaluation annex, the
majority of industry respondents to the open consultation did not consider the requirement to
pay regulatory fees as such asignificant barrier, but rather the lack of transparency over
how these fees are calculated and levied. Respondents indicated that it is difficult to find out
and understand what the regulatory fees in a certain host Member State are, as this
information is often not available on the website of the national supervisor or only in the local
language. As a result, asset managers need the services of external counsel to determine the
exact level and structure of regulatory fees. Furthermore, some asseersaeagonding to

the open consultation indicated that they did not receive invoices for regulatory fees. This can
create accounting difficulties and even delay the passporting process as a proof of payment is
required by some host competent authoritidseteent to them before marketing commences.

2.1.3. Administrative requirements

National requirements to have local facilities are costly, but have limited added value
given use of digital technology- Where UCITS are marketed across borders to retalil
investorsat least 17 Member States requiras part of the transposition of Article 92 of the
UCITS Directivei that facilities are present in their territory for making payments te unit
holders, repurchasing or redeeming units and making available the informiicin funds

are required to provid€. A few Member States also require these local facilities to perform
additional tasks, like handling complaints or serving as local distributor (e.g. GR) or being the
legal representative (including wésvis the natioal competent authority, e.g. DK).

As outlined in the evaluation annex, responses by industry to the consultations suggest that
the costs to comply with the requirement to have local facilities present in each Member State
are significant. Feedback fromduastry also suggests that the appointment of local facilities is
time-consuming and can lead to significant delays in marketing funds, as negotiating the
agreement involves the management company's legal and business teams as well as the fund's
depositoryand operational oversight teams.

While the costs of local facilities are significant, asset managers and one investor association
indicated that in practice facilities nowadays mostly play a passive role and are rarely used by
the investors, as the prefed method of contact has shifted to direct contacts with the
manager and payments and redemptions are done through other channels, either online or by
telephone. Besides questioning the need to have local facilities nowadays, many industry
respondents adsconsidered the diverging requirements between Member States regarding the
appointment and role of local facilities a barrier.

3% Article 92 of the UCITS Directive requires UCITS to, in accordance with the laws, regulations and
administrative provisions in force in the Member State where their units are marketed, take thesmeasu
necessary to ensure that facilities are available in that Member State for making paymenthatdensit
repurchasing or redeeming units and making available the information which UCITS are required to provide.
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2.1.4. Notification requirements

Requirements for updating notifications are either not standardised or applied
differently across the EU and types of fundsi Before a fund manager can use the
marketing passport under the UCITS and AIFM Directives, it is required to notify the
competent athority of the home Member State of its intention to market the fund(s)-cross
border in another Member State. As outlined in the evaluation annex, whereas feedback
through the consultations on the initial notification process was rather positive, industry
respondents found the process for updating/ modifying documentation burdensome. A
majority of these responses reported difficulties with the UCITS process for updating
notifications, as this process is managed by the host Member State and is not hdroronise
standardised. As for AlFs, several industry respondents noted that the requirement under
AIMFD to update notifications when there are material chafiges create difficulties as it

is unclear which timeframe is applicable to the notification; whaistiutes a material
change; and whether marketing activities are allowed during that period.

No harmonised denotification processi Another issue highlighted by industry stakeholders

in the open consultation was the absence ofaodification process in some Member States,

as well as differences between existing nationahaidication procedures. More precisely,
when a fund wishe$o stop its marketing activity and exit the market of one or several
Member Staté'$, different procedures can apply across Member States depending on whether
there are still local investors in the fund and on whether the number of investors drops below
a specific threshold. In addition, five Member States allowndgfication only after certain
publication requirements are fulfilled. According to responses from industry, difficulties with
de-notification result in a lack of an exit strategy, which coesathly influences the decision

of a fund manager to access a market in the first place.

2.1.5. Out-of-scope problem drivers

There are other significant problem drivers that impact the problem under consideration. As
indicated in the introduction of this sectjadhe decision to go crogsrder is determined by

cost considerations and factors related to the attractiveness of the market. This is supported by
the regression analysis in annex 6 which demonstrates that both cost considerations and
factors related tohe attractiveness of the local market affect the ebosder distribution of

funds.

The outof-scope drivers are summarised briefly below, together with an explanation why
they are considered to be out of scope.

Taxation (D2) i Many industry representaes and asset managers responding to the CMU
Green Paper and open consultation on ebasder distribution of funds pointed to taxation as

an important barrier. Respondents reported that investment funds often lack or have
difficulties with obtaining acess to double tax treaties, due to their tax status in the territory
where they are domiciled or because they cannot demonstrate that their investors meet
particular residence or nationality requiremem#hen they did have access to double tax
treaties, espondents reported several difficulties due to inconsistent and burdensome
withholding tax recovery processes, which are defined and applied at a national level.

Other tax issues highlighted by industry respondents and investors were diverging reational t
reporting requirements in particular reporting on investor income tax and tax

“0 Article 32(7) and Annex IV AIFMD
“1 The fund continues to exist and pursues its marketing activities in one or several other Member States.
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discrimination of nordomestic investment funds, which discourages (retail) investors from
investing crosorder.

Taxation barriers are out of scope as these would teebd addressed on a different treaty
base and are already the subject of other Commission work streams. This includes the work
with national tax experts, which has led in December 2017 to the publicatiocoofeaof
conduct on more efficient WHT reliehd refund principles as part of the CMU Action Plan.

Market structure (D3) - The closed architecture of distribution and intermediation channels
has also been cited by industry representatives, investor associations and national competent
authorities as significant barrier for crodsorder distribution. In many Member States banks

and insurance companies are the biggest distributors of retail investment funds, offering in
some cases predominantlytiouse funds. Economic resedfandicates thafinancial advice

might be biased when financial advisors also act as sellers of financial products, thereby not
improving investors' portfolio allocatioffs In Europe, such dependent advisors are also
unlikely to consider crosgorder funds from other distribug(on an equal footing).

Market structure is out of scope of this initiative for two reasons:

1 Recent legislative initiatives: MIFID 1l and PRIIPs are intended to alter inducement
incentives and provide greater clarity over costs. The impact of these gseagdlineed to
be evaluated before further steps are considered.

1 As part of the CMU Action Plan, a followp to study on distribution systems of retalil
investment products across the EU is currently underway and further steps will be
considered followinghis.

Investors' behaviour (D4)i Economic researéhhas demonstrated that fund investors are
subject to several behavioural biases, including home and familiarity bias. It is argoed
indirect evidence is providedthat investors might be willing tbuy high fee funds with
which they have become familiar, possibly through localized marketing efforts. As such,
home and familiarity bias have a negative impact on the demand from investors fer cross
border funds, as they are more likely to invest in déimésnds.

These behavioural biases also act as a disincentive for managers to engage in-bogdgnss
distribution of funds: fee competition could not be as effective as these investors are willing to
pay higher fees for funds they are familiar withdamay therefore not switch funds solely
because of lower fees. In addition, it will require more (marketing) efforts foidoorestic

funds to be as noticeable in a market as local funds, making it difficult to sufficiently increase
investors' familiaritywith their fund.

The broader issue of (retail) investors' behaviour is out of scope as this cannot be addressed
through this targeted initiative. Recent legislative initiatives, like PRIIPs, already aim to
address investors' behaviour more broadly byigiog simpler and comparable information

on investment products, which is explected to

“2 See e.g. Bolton, P., Freixas, X., & Shapiro, J. (2007). Conflicts of interest, information provision, and
competition in the financial services indiys Journal of Financial Economics, 85(2), 2330.

43 See e.g. Bergstresser, D., Chalmers, J. M. R., & Tufano, P. (2009). Assessing the Costs and Benefits of
Brokers in the Mutual Fund Industry. The Review of Financial Studies, 22(10),-44B% doi:
10.1093/rfs/hhp022

4 See e.g. Bailey, W., Kumar, A., & Ng, D. (2011). Behavioural biases of mutual fund investors. Journal of
Financial Economics, 102(1);27.

4> Consumer DecisioMaking in Retail Investment Services: A Behavioural Economics Perspective, November
2010; http://ec.europa.eu/consumers/archive/strategy/docs/final_report_en.pdf
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Online and direct distribution (D5) T Divergent, papebased requirements, such as Know
Your-Customer (KYC) and AntMoney Laundering (AML) checks in many Member States

were reported by a significant number of asset managers as a costly complication where
managers are seeking to market directly online across borders. The current process is regarded
as costly and labotintensve, requiring renewing and maintaining Know Your Customer
processes, monitoring, maintenance of sanctions listsit@nwisits etc.

An additional factor is the need for managers of existing funds to maintain relationships with
their existing distributorsvhen launching online or other direct distribution channels. A
number of managers have reported that this can act as a disincentive either to launch these
channels or severely limits the possibility to compete by offering lower prices. See also the
sectian on market structure.

KYC and AML requirements are out of scope of this initiative as this is a horizontal issue,
which applies to all financial services. Work in this area is already ongoing on a broader
basis, for example by addressing the interopktalof identity authentication through the
elDAS initiative. In this initiative Member States cooperate in order to reach interoperability
and security of electronic identification schemes. A shift to more online distribution in general
may also have theotential to overcome some of the investor behavioural biases towards
buying funds offered across borders.

2.2.Problems

As discussed in section 2.1 and described in more detail in the evaluation annex, there are
several areas (corresponding to thebbem drivers) where national requirements and
regulatory practices regardirige use of the EU marketing passports for investment funds
diverge and can be hard to find and interpret for fund managers. As a result, they add
unnecessary complexity and legalincertainty to distributing cross-border, resulting in

higher costsfor asset managers who want to market their funds-traster across the EU.

Feedback from the consultations indicates that asset managers need to seek legal advice to
understand and aaply with different national regulatory frameworks. Costs for legal advice

are incurred on a oraff basis when first accessing the market, but also on an ongoing basis

to keep up with changing requirements. Furthermore, requirements like the mandatory
apmintment of local facilities can be burdensome according to industry respondents, given
the direct fees that have to be paid to these facilities and the time needed to negotiate
appropriate arrangements.

In practice, this means that there @egulatory) barriers for asset managers to distribute
their investment funds crossborder.

In order to get a sense of the magnitude of this problem, it is first useful to look at feedback to
the open consultation, where respondénts particular asset manageiswere asked to
indicate what the reasons were for any limitiation on the dvosger distribution of their

funds for each Member State. Figure 8 indic#ttas for asset managers, the (most important)
reasons for not distributing to a certain country difetween Member States. Nevertheless,

for 23 Member States regulatory barriers were mentioned as a reason not to distribute in that
country. This seems to indicatteat regulatory barriers are binding for asset managers in the
sense that they negativelyflirence their decision to market cressrder in the EU for almost

all Member States. This is confirmed by the results of the randomized survey in which 77% of
the respondents agree that a positive change with regard to regulatory barriers would increase
their level of crosorder activity, even without any change in the other barriers. Relatively
speaking, large funds found local demand factors more important than small funds.
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Targeted followup consultations of asset managers and industry representhiiesere
conducted after the public consultation, have confirmed that regulatory barriers are an
important factoii and sometimes even a deciding fa¢tovhen determining their distribution
strategy across the EU.

Figure 8 Feedback from stakeholders

What are the reasons for any limitation on the cross-border distribution of funds?
(responses for each Member State and multiple answers possible)
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Source: Open consultation, European Commission, 2016

The chart below (figure 9) provides an indication of the importance respondents to the open
consultation attributed to each of the problem drivers identified in sectioh 8upygests that
marketingrequirements and tax issues (out of scope) are the most important barriers-to cross
border distribution according to respondents, followed by administrative requirements,
regulatory fees and notification. However, these results should also be considegatioh

strong feedback from these respondents that rather than any individual one of these problem
drivers being the major difficulty, it is their cumulative effect that increases complexity and in
doing so acts as a major barrier.
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Figure 91 Feedbak from stakeholders

In your experience, which of the following issues are the major barriers to the
cross-border distribution of funds in the EU?
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* Respondents could vote twice on marketing requirements; the average score was 1.9.
** Respondents could vote four times on tax issues; the average score was 2.7.

Source: Open consultation, European Commission, 2016

In order to cafirm the feedback from the open and targeted consultations that regulatory
barriers act as an important disincentive for asset managers to distribute their funds cross
border, a random stratified sampling was conducted among a sample of 60 funds (s&e anne
for details on the methodology). The asset managers of the selected funds were asked to
answer a questionnaire with six questions on the importance of the various barriers-to cross
border distribution of funds, including out of scope driv@irise respases received in the
context of the stratified sampliffgindicate that a large majority of asset managers feel that
regulatory barriers hinder crebsrder distribution. These responses also indicate that a large
majority of managers would increase crbssder activity if regulatory barriers are reduced.

The statistical analysis of the impact of costs on ebasder distribution set out in Annex 11

also supports the hypothesis that costs have a negative effect on cross border distribution of
funds. Asthere is only anecdotal evidence available on the overall compliance costs of cross
border entrance, the statistical analysis only considers direct regulatory fees. The results show
that there is a limited but distinct negative effect on cross bordeibdigin. The analysis
furthermore shows that ongoing costs have a considerably stronger impact tidihfees.

Based on the results of the analysis of regulatory fees it can be deduced that other costs
arising on cross border entrance (search cogs] kees etc.) will also have a significant
effect. Given that stakeholders have indicated that regulatory fees are only a minor barrier to
cross border distribution, this effect is likely to be larger than that of regulatory fees. Direct
and indirect costare therefore shown to hinder the growth rate of cross border distribution of
funds thus lowering the potential increase in competition throughout the Member States.

6 Due to the low response rate, the results of the stratified samplirgasigtically not representative. The
sample size of 60 investment funds was chosen to provide a confidence level of 90%. Responses are still
informative given that we have an equal split between large funds and small funds.

21



Besides feedback from stakeholders and the statistical analysis confirming the l@asliogn
regulatory barriers as a disincentive for crbesder distribution, a quantification of the costs
asset managers incur for marketing crogeder also provides an indication of the magnitude

of the problem. Figure 10 (below) shows the average ¢oistsvo types of asset managers:
Scenario A describes an asset mangement company relyinghoase legal advice and-in

house fund administration, whereas Scenario B shows an asset management company
outsourcing legal advice and fund administration iodtiparties.More details on the costs

and the methodology used for calculating them can be found in Annex 12.

Figurel0
Type of cost One-off Ongoing
(per fund and host jurisdiction) | (per fund and host jurisdiction)
Compliance costs: external (legal) |Scenari o A : UG4|Scenario A: 01
services for determining: Scenario B: 0U8|Scenario B: U6
1 marketing requirements
1 administrative requirements
1 notification requirements
1 regulatory fees
Compliance costsexternal services |[uU 4, 930 a 4,930
for local facilities
Charges: regulatory fees ua 1819 ua 2194
TOTAL per fund Scenario A: (0l|Scenario A: 08
Scenario B: U0l|Scenario B: 01
TOTAL for all cross-border funds*” [Scenari o A: u Scenari o A: u
Scenario B: U0U9|Scenario B: 08
Estimated Costs as % of overall .
¢ 40
fund expensed’ 1-4 % in total

© According to estimates provided by a number of industry associations in response to the
open consultation, the different regulatory barriers sum uptéb costs between 1 and 4% of

the overall fund expens®s Anecdotal evidence provided in response the open
consultation, also indicated that for a single asset manager total costs linked to national
requirements can correspond to 2 basis points (0.02%) of its reporte®f.Aulécent study

by Morningstar of the fees charged by investment funds foundhibaiverage asseteighted
expense ratio for the full European fund universe was 1% (of AuM) in 2016.

Applying t hese i ndustry esti mat i on-border o t
investment fund8 i mpl i es fund expenses regdlatorg barrierea U
costing somewhere between 0419 million to

47 Source: PwCBenchmark your ®bal Fund DistributionMarch 2017. The total costs for all crdssrder

funds is calculated by using the total number of chussler funds registered in at least two Member States
besides its fund domicile (11,380) and the average number of EU hasligtions (5.4) a crodsorder fund is
registered for sale.

“8 This figure applies to funds using the expense model, as there is direct impact of costs on the Total Expense
Ratio of the fund. The alternative model, i.e-ialfee model, is also negativedffected by the barriers.

“This figure was calculated by a big European asset
0 Morningstar Research Paper, "European Fund Expenses Are Decreasing in Percentage"”, August 2016.

* Source: EFAMA Fact Book 2017.
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estimated in the cost calculations in figure 10, which is based on detailed anecdotal evidence
provided by asset managers and private compamneasgh targeted consultations.

2.3. Consequences

The problems described in the section above lead to disincentives for asset managers to
distribute funds on a cro¢mrder basfé. As a consequencend dspite a trend towards
further integration, the Europeanarket for investment funds is still a fragmented market
with less competition than one would expect in a fully functioning single market. Ultimately,
this leads to less investment opportunities for investors in the EU. This section provides a
descriptionof these consequences, first by exploring mordepth the current crodsorder
distribution of funds (building on section 1.2), and second by estimating the lost potential for
the single market and ultimately investors.

To get a better indication of ment crossborder distribution of investment funds, it is
necessary to consider crassrder distribution from two perspectives:

1 Assets under management held by citomsler funds provide the magnitude of
investments in these funds compared to domestdd.

1 The number of funds marketed crds®rder gives an indication of choice available to
investors.

Assets under managemerit As illustrated in figure 5 in section 1.2, by the end of 2016, the
proportion of AuM held in funds registered for sale ineaist two other Member States other
than their fund domicile was 30% of the total AuM of investment funds in th&’ Ebis had
grown from 20% by the end of 2006. These figures indicatd takthough the AuM in cross
border funds has growinthe EU investrant fund market is still predominantly domestic.

Although a complete overview of the proportion of AuM held by ctomsler funds in each
(domestic) market is not available, data from EFA¥IArovides some indication of this.
Available data shows that most Member States the market share of ebosder funds in
terms of AuM seems to lie somewhere between 5 and 25%, with some dutilerdtaly i
where the market share of crdssrder funds is 67%. It should be noted that this data
included rouneérip funds; hence the market share of true clomsler funds will be
overrepresented in most Member States.

Number of fundsi Various sourceprovide indications of the number of funds distributed
crossborder.As already included in section 1.2 (see figaygMorningstar data indicated that

the proportion of UCITS funds that are registered for sale in at least three Member States is
37% (which excludes round trip funds). The proportion of AlFs that are registered for sale in
at least three Member StateS8%.

Recent statistical data collected by ESMA from national competent authri(s=e
Annex8), indicates that on average, only 22% of UCITS domiciled in a Member State are
marketed in other Member States (median 16%). However, large differencesaasebed
between Member States. While in Luxembourg (85%) of the UCITS domiciled there were
marketed in other Member States, this percentage is significantly lower for all other Member

>2 Besices these disincentives it needs to be recognisedntraagers have less incentives to distribute funds, in
Member States with limited demand, which is (partially) covered by section 2.1.5 on out of scope drivers.

>3 EFAMA Fact Book 2017

> EFAMA Fact Book2017, Section Country Reports.

% ESMA, Notification frameworks and hont®st responsibilities under UCITS and AIFMIESMA Thematic
Study among National Competent Authorities, 7 April 2017.
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States. For example, in Germany this was only 5%. In terms of numbeEIBS, in only

six Member States more than 100 of the funds domiciled there were marketetiaroess

Five Member States reported that none of the UCITS domiciled in their territory were
marketed on a crodsorder basis. Differences between the daienfESMA and Morningstar

can be explained by the fact that not all competent authorities contributed statistical data to
ESMA, including Ireland which is the second largest domicile for UCITS.

Furthermore, data reported by national competent authdotiESMA seems to confirm data
from Morningstar that uptake of the AIFMD marketing passport is significantly lower as
compared to UCITS, with only three Member States reporting numbers of more than 100
AlFs marketed on a crog®rder basis and 11 Memberafs stating that less than 10 AlFs
domiciled in their jurisdiction were marketed across the border.

The distribution of cross-border funds into individual Member States can also be
considered as an indication that the single market is not functioning optimally, with some
Member States receiving relatively few crdssder funds. Figure 11, which collates data
from two different sources, illustrates that while in sevitamber States a high number of
crossborder fund are registered for sale, in most Member States that number is (relatively)
low.

Figure 11 Number of crosdorder registrations, funds sold into a Member State (per Member State)
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Source: PwC, Benchmarloyr Global Fund Distributiori March 2017, Morningstar databa$eJuly 2017

Estimates made from EFAMA data (Anne¥)7suggest that the proportion of crdssrder

funds registered for sale in Member States compared to domestic funds (market penetration
ratg, strongly vary, e.g. 12% in Spain, 19% in Belgium and 76% in Hungary. However, in
practice, these figures are likely to owvepresent the proportion of nalmmestic funds, due

to the inclusion of roundrip funds.

The open consultatioalso provides anndication of distribution across the EU albeit
anecdotal given the sample size, showing that managers choose not to market their funds in
all MemberStates with only 3 managers (15% of those responding) choosing to market in 27

*¢ This annex also includes data from Morningstar.
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or 28 Member States, andth the majority of managers marketing in half or fewer Member
States (see figure 12).

Figure 121 Feedback from stakeholders

In how many Member States do you market your funds on a cross border
basis?

;quﬂJ..
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Number of Member States

Source: Open consultation, European Commission, 2016

Results from the open consultation also suggest that the Member Statesfwund managers

do not market at all tend to be smaller; and these markets are possibly characterised by a lack
of demand. There is a marked difference in distribution; while 19 of the managers responding
market to Germany, only 2 market to Latvia arithliania, for example (see figure 13).

Figure 131 Feedback from stakeholders

In which Member States do you actively market your UCITS and AlFs?
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Source: Open consultation, European Commission, 2016

In a fully functioning single market, it could be expected that a large majority of managers
would distribute their fundsvithout unnecessary cost across the EU. Current arrangements
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clearly fall short of this. ricreased distribution of cro&®rder funds has the potential to
decrease the fragmentation of the market for EU funds, to increase competition in the national
markes through new entries and to improve investment opportunities for investors in the EU.
For a market to be competitive, new entry should take place and the entry should affect the
behavior of incumbents and the economic setting in which they compete.

Econanic researcH shows that new entry impacts incumbents through price and quantity
competition, with the effect of new funds entering depending on competition intensity in the
market® Incumbents facing high competitive intensity engage in price competitjon
reducing management fees.

It should be noted that this research also concludes that investors did not benefit from the
price competition in terms of lower fees as the lower management fees were offset by an
increase in distribution fees. However, whérads enter the market and face low levels of
competition for incumbents, investors still profit from increased diversification
opportunities’ This is particularly the case for the smaller markets that currently benefit less
from the crossorder distrilntion of funds.

Evidence provided in a recent analysis by Del8fitte the context of a study on the retail
distribution channels in the EU, indeed suggests that fees are higher in markets that are
underserved by asset managers. For example, in Estoreee whly 1,918 investment funds

are available, the average fee is 2.72%, while in Framdeere 39,822 investment funds are
availablei the average fee is 1.59. It is possible that the differences in fees may be partly due
to a lack of competitive presgiiwhere markets are underserved by chmssler funds,
though there are of course other significant differences between jurisdictions that could
explain some of the divergence in fees.

In order to estimate the lost potential for the single market dugtdatery barriers to cross
border distribution, an economic analysis was conducted. Even small increases in the growth
rate of crossorder funds potentially have a significant effect on the total number of funds
marketed over the course of several ye@nss will increase the choice for investors and will
have positive effects on the level of competition, which will in turn put pressure on the fees
charged by investment funds.

Figure 14 shows the impact of increased growth rates of-barger UCITS fuds in terms

of total number of UCITS funds marketed across the EU for 4 different scenarios (for a 1%,
3%, 5% and 10% increased growth rate). The baseline in the graph depicts the development
under the assumption that the currentedr average growth mtn each Member State is
maintained. Meanwhile, the box plots indicate the strong dispersion across Member States
given that average-fear growth rates vary considerably (from 1.55% in Slovakia to 11.75%

in the United Kingdom).

> Wahal, S., &Wang, A. Y. (2011)Competition among mutual funds. Journal of Financial Economics, 99(1),
40-59.

*8 The overlap in portfolio holdings is used as a measure of competitive intensity. The effect also depends on the
extent that market entry is profitable: iagvonly documented in the US market after the 1990 when the US fund
market became more saturated and the competition with incumbents for revenues and inputs intensified.

* This does only refer to the supply of roverlapping investment opportunities. Retavestors are known to

hold under diversified portfolios (see e.g. Goetzmann, W. N., & Kumar, A. (2008). Equity portfolio
diversification. Review of Finance, 43%3).

%0 Source: Deloitte Luxembourg
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Figure 141 Differentscenarios of increased croebsrder growth rates
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A comparison between the baseline and the different scenarios demonstrates that even a 1%
increase in the growth rate of crdssrder funds will leada a 0.5% increase in the total
number of UCITS funds marketed across MS over the course of 5 years (this implies that 487
additional funds would be offered). This effect becomes increasingly more pronounced as the
increase in the growth rate rises. A 10%rease, for example, would lead to 4,944 additional
UCITS funds marketed over the same time period. This demonstrates that there is a
significant lost potential in terms of competition associated with a lower growth of cross
border funds. The sooner theogth rate is boosted the sooner investors would benefit from

the effects of increased competition.
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2.4.Groups affected by the problem

Both providers of and investors in investment funds are affected by the remaining difficulties
managers face in distributing funds crtsder:

Investors across the EU might not be offered attractive investment opportunities that would
be available to the in a fully functioning single market. While the data on ctossier
distribution provides evidence that crdssrder funds are available across the EU, the
relatively low level of investment in these funds suggests that retail investors are not able or
willing to fully exploit this opportunity. This could be due to a number of factors, including
both in and outof-scope drivers such as a preference for domestic products (home/familiarity
bias) or to the funds that are marketed clomsler being insuf@iently competitive or
attractive. Retail investors are particularly affected, as the choice available to them is more
limited, and it is likely that they will respond by either investing in the funds easily available
to them through distributor networks, choose to invest in other types of assets, for example
bank deposits. Professional investors are better able to access a wide range of investment
opportunities: rules regarding marketing to them are less strict, and they generally have the
resources toseek out suitable investments or even request the creation ofntaidte
products. However, it is likely that they will also be disadvantaged by the barriers, which
imply that the offer is lower than it would be in a fully functioning single market.

Assd managersfacing a significant incremental cost in marketing to more Member States
have reported that they instead choose to limit distribution of their funds where they can be
confident there is sufficient demand. In doing so, they lose the opportenityst new
markets and further grow their funds. Responses to the consultation show relatively few
managers marketing to 27 or 28 Member States (3 out of 19 managers), with many choosing
to market to roughly half this number or even fewer.

National Competent Authorities and ESMA are also affected by the problem as the rules
applicable in each Member State differ and this could create difficulties to ensure a level
playing field across the EU.

2.5.Baseline scenario

The baseline scenario is that no policyi@actwould be taken with regard to regulatory
barriers to croskorder distribution.

Not addressing these regulatory requirements would mean that there will continue to be
notable regulatory barriers to the crdm®der distribution of funds, lagging behirbde
development of a fully competitive single market for investment funds. In the absence of any
policy action in this area, national requirements would remain unaligned and at times difficult
to determine, with associated costs borne by managers ostpnven) the funds. In detail

this would mean that:

1 marketing requirements would remain unaligned, and in some case difficult to find,
requiring expensive legal advice to interpret. There are no indications that this legal
advice would become cheaper;

1 administrative requirements, including the mandatory use of local facilities, would

remain in place in many Member States;

regulatory fees would remain divergent and difficult to determine.

notification procedures and requirements would remain unaligned pratedure for de

registering funds is likely to be absent in some Member States.

= =1

29



In a static version of the baseline scenario, costs for-taser distribution are unlikely to
diminish. These would continue to act as a disincentive to distributidghough in this
scenario no policy action with respect to regulatory barriers would be taken, a slow increase
in the development of crodmrder distribution could still be expected. This is due to the fact
that both the AuM and the number of crdmsder nvestment funds has shown a steady
increase over the yeaisas illustrated in figures 5 andi@espite the barriers to crebsrder
distribution. However, fund managers and investors would not to be able to benefit from a
fully functioning single marketFund managers would not compete as efficiently as they
would in case of a fully integrated market for investment funds. Evidence in economic
research suggests that selling a fund in 7 countries instead of only one country increases the
total expense ratiby almost 30 basis points. Other rese¥rshggests that funds that do not
engage in the optimal level of crelssrder distribution are losing out on the possibility of
attracting net flows and related fees from other national markets. This in turn affadtla

fund's growth and its ability to reach its optimal scale in order to maximise benefits stemming
from economies of scale. From an investor perspective, this research also shows that
incumbent funds faced with competition from new funds that holdas portfolios, decrease

their management fees, suggesting thatgoteance fees were possibly too high. In addition,
incumbent funds lose inflow from investors, indicating that these new funds are attractive to
investors.

When taking a dynamic persgiee regarding the baseline scenario, other factors need to be
taken into account. These other factors, which correspond to thef-scpe drivers
described in section 2.1.5., are independent from regulatory barriers and limit thbaroess
distribution of investment funds. Although these factors are not expected to change
substantially in the sheterm, there are several initiatives and developments, which can have
an impact on these factors. In turn, this is expected to have an indirect, but elgderat
positive impact on crodgsorder distribution of funds. However, a definite assessment of the
impact of these initiatives is not possible, as they are linked to ongoing developments or
legislation which has not yet entered into force or has not yet ipgglemented. These
initiatives are described below.

The growth of FinTech may lead to some greater opportunities for crodsorder
distribution, including through direct distribution.  Development of online platforms,
together with other reforms such a®aB®, will allow funds to be marketed more easily
online or directly to retail investors, including on a ctbesder basis. Growing cultural
acceptance of online purchasesurrently patchyi could well support this. Since increasing
amounts of retail seices and products are offered and marketed online, the physical location
of providers and distributors should become somewhat less prominent. Furthermore, online
and direct distribution are less affected by home bias and consequently put national and EU
funds on a more equal footing than the traditional market structure and long established
distribution channels do.

However, the European financial services market still remains clearly fragmented by national
borders, especially in retail services. The sdlenancial services differs from other products
given that trust in the financial service provider is an important determinant: providers with
low trust have difficulties selling products with certain levels of ¥fskhe success of online

®1Lang, G. (2016). Macro Attractiveness and Micro Bxis in the Mutual Fund Industry: Springer.
2\Wahal & Wang, (2011).

®3 Electronic identification and trust services for electronic transactions in the internal market.

% Cox, P. (2007). Should a financial service provider care about trust? An empirihalo$tetail saving and
investment allocations. Journal of Financial Services Marketing, 12(B7.75
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financial sevices will thus depend partly on how trust can be established in online
relationships relative to fage-face sales. Customer surveys have shown, for example, that
factors such as branch proximity still play a key role in customers' decision of bank
provider$®. While there is certainly a trend towards an increasing use of online distribution
channels, especially for transaction activifiebranches and other forms of faoeface and
voice-to-voice channels are likely to maintain an important role fdessndadvice
interaction8’. These sales and advice interactions are crucial for the effective marketing of
funds. How quickly and to what extent this will change will crucially depend on the quality
and costs of internet based services and especialyowr trust.

Other measures addressing the incentives to market croé®rder may have a positive
impact in supporting wider distribution, for example:

1 The limited ban on inducements being introduced through MiFID Il could contribute to
opening up verticallistribution structures, allowing for a wider distribution of investment
funds and supporting investors' in exercising greater choice.

1 Along the same lines, national legislative changes, for example the UK's and Netherlands'
ban on inducements, could alapport this aim.

1 Key Information Documents (KID) for packaged retail and insurance based investment
products (PRIIPs) will improve transparency and comparability in particular regarding
costs linked with different investment products, includiramsaction costs. This should
have a positive impact on investor's confidence in packaged investment products,
including investment funds and help them to take better informed investment decisions.
The KID should also help caesfficient products to betteeompete in the markets.

ESAs review The Commission proposal for the ESAs review foresees a more integrated EU
supervisory framework to foster the Capital Markets Union and financial integration. If
financial activities are regulated and supervised rmorsistently across all Member States, it
can be expected that cresgrder activities can be conducted more easily. Providers of
financial products will benefit from a level playing field across the single market and service
providers may expand theirgafuct offerings and benefit from economies of scale. Users of
financial products and servicésconsumers as well as businésmsay benefit from a wider
choice without concerns about consumer protection or market integrity. Additionally, direct
supervisionpowers for ESMA with respect to EUVECA, EuSEF and ELTIF funds are
foreseen. A more integrated EU supervisory framework has the potential to reduce regulatory
differences between Member and increase dbosder activities, including the crebsrder
distribution of investment funds,.

WHT relief principles: The European Commission, helped by national tax experts, has
recently developed eode of conduct on more efficient WHT relief and refund principles as
part of the CMU Action Plan. Once implemented, tteele of conducwill address the
longstanding problems of long delays and high costs faced by investors seeking to claim
withholding tax refunds. This would help avoiding double taxation, making it easier and more
attractive for investors to make crasgder investments, including in investment funds.

%5 BCG customer centricity study 2011shows that proximity still drives about 30% of new customers acquisition
in retail banking (FR28%, DEi 39%, UK 26%)

% Some studies estimates that up to 66% of retail transaction activity of banks will be carried out via online
channels in 2020

https://www.bcgperspectives.com/content/articles/financial_institutions_sales channels_distribution_2020/?chap
ter=2

®"1dem.i The study estimates that around 60% of satesadvice interactions will still be handled via frontline
faceto-face and voicgo-voice channels in 2020.

31


https://www.bcgperspectives.com/content/articles/financial_institutions_sales_channels_distribution_2020/?chapter=2
https://www.bcgperspectives.com/content/articles/financial_institutions_sales_channels_distribution_2020/?chapter=2

The UK's withdrawal from the EU will have an impact on the EU investment fund market;

many managers are located in the UK and it also has a large investor base. If the UK leaves
the single market, then ehsingle market for investment funds will become smaller, even
allowing for some restructuring and relocation of fund managers to remain within the EU.
These changes accentuate the need to ensure that the single market for funds operates as
effectively ancefficiently as possible.

To sum up, given experience-tiate and work to address the broader market for investment
products, it is likely that in the baseline scenario ctamsler distribution of funds will
continue to increase, but only moderately withiEuropean Union of 27 Member States.

2.6. Evaluation

A backto-back evaluation of the provisions affected by the initiative was conducted for the
purpose of this impact assessment and can be found in Annex 5. The evaluation focuses on
the rules on crosBorder distribution of investment funds and provides an assessment of the
UCITS and AIFMD Directives, focusing on the potential factors that may have prevented the
wider distribution of the funds as compared to the level one could expect in a fully
functioning single market. The evaluation does not constitute a full review of the two
Directives, as both the UCITS and AIFM Directive will be subject to an overall review in the
near futuré®,

3. THE EU'S RIGHT TO ACT AND JUSTIFICATION

Article 114 of the Treaty on éhFunctioning of the European Union (TFEU) confers to the
European institutions the competence to lay down appropriate provisions that have as their
objective the establishment and functioning of the single market. The problem that the
initiative under cosideration aims to address is directly related to the use of the marketing
passport for investment funds as provided for in existing EU rules, and as such, concerns the
functioning of the single market. Without solving the problem, the objectives of theSUC

and AIFM Directives cannot be achieved efficiently.

Action at EU level is appropriate to address the identified problem, as feedback from the
consultations clearly indicates that national implementation of UCITS and AIFM Directives
resulted in diffemg interpretations of the rules applicable to the use of the marketing
passports under these two Directives. In addition, the randomized survey revealed that on
average 96% of the respondent were in favor of increased transparancy or increased
harmonizaita at the EWJevel*°

As the problem relates directly to the application of European and national legislation and
(supervisory) practices by Member States, other approaches that focus on (voluntarily)
changing behaviour or practices of market participasidvnot solve the problem. Although
Member States have the ability to address the problem by (voluntarily) amending national
legislation or practicéd uniformity and legal certainty regarding the use of the passport can

% This has also been described in section 1.1 of this impact assessment.

% Respondents were asked to indicate whether they would favour increased transparency at the national level, at
the EUlevel or increased harmonization at the EU level to address the identified issued with marketing rules,
regulatory fees, the notificatioprocess and local agents. Range of the answers in support of increased
transparency or harmonization was between-92%%.

" Member States have exchanged views on barriers to-lseoder distribution of investment funds in the
context of the Expert Groupn barriers to free movement of capital. In March 2017 the Commission adopted a
report looking at how to tackle national barriers with a view to fostering the flow ofloopdsr investments in
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be better ensured by taking action EU level. Furthermore, previous efforts to converge
national (supervisory) practices in this area through ESMA have not succeeded to address the

identified problem.

Therefore, addressing the remaining barriers to dvosder distribution of investmeffinds

across the EU can be most efficiently achieved at EU level in accordance with the principle of
subsidiarity as set out in Article 5 of the TFEU. Finally, to address (parts of) the problem it
might be necessary to amend existing EU legislation, wieighires action at EU level.

This is being pursued now on a staaldne basis, prior to the overall reviewos of the AIFM

and UCITS Directives, because for both reviews there is not enough evidence to be able to
decide at this point whether any furthergidative changes would be merited. The
Commission has just started the overall review of the AIFMD. The review started with a
tender for an external study on the functioning of the Directive, which was awarded to a
contractor in September 2017. An overalliew of the UCITS Directive may take place once
enough experience is gained with the practical application of elements introduced with the

most recent amendments to the Directive.

4. OBJECTIVES

The general policy objectiveof the initiative under considation is to increase investment
opportunities for investors in the EU by removing inefficiencies in the functioning of the

single market for investment funds.

This general objective translates into the followspgcific policy objectives:

1 removing unneessary complexity and burdensome requirements regarding- cross

border distribution of investment funds across the EU (S1);
1 improving transparency of national requirements and practices regardingbordes

distribution of investment funds across the EQ)(&nd
 safeguarding investor protectiorS3).

Problem Problem drivers S1 S2 S3

Barriers for asset managers | Marketing requirements Yes Yes Yes

distribute their funds crodsorder

across the EU Regulatory fees Yes Yes No
Administrativerequirements Yes No Yes
Notification requirements Yes Yes Yes

The objectives of the initiative are consistent with other EU policies and initidtinesst
notably CMUit hat aim to strengthen

European Union (TFEU)

Europeds
Member States. The objective also reflects the EU's commitment to complete the single
market Articles 4(2)(a), 26, 27, 114 and 115 of the Treaty on the Functioning of the

econo

the EU. The exchange of views of the Expert Group has, whkreant, been taken into account in this impact

assessment.

"t safeguarding investor protection is added to the objectives which derive from the problem tree, as the goal is

to maintain the original objectives of UCITS and AIFM Directives.
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The EU is committed to high standards of protection of fundamegkas as laid down in the
Charter of Fundamental Rights of the EU. The objectives of this initiative are not likely to
have an impact on fundamental rights of EU and-Bbincitizens, and as such are consistent
with EU policy.

5. POLICY OPTIONS AND ANALYSIS OF IMPACT

5.1. Methodology

This chapter describes and assesses the policy options identified to address the following
areas:

i Differing national marketing requirements

1 Lack of transparency regarding national requirements (concerning national marketing
requiremats and regulatory fees)

1 Complexity of regulatory fees

1 Administrative requirements (local facilities)

1 Notification requirements

These areas correspond to the problem drivers identified in section 2, with the exception of
the area on the lack transparentlis area has been created to provide more clarity and ease
the comparison of options and groups together the lack of transparency regarding national
marketing requirements and the lack of transparency regarding regulatory fees.

The problem drivers thatalve been identified are separately related to different requirements
imposed by the UCITS and AIFM Directives and can therefore be addressed independently
from each other. There is also no interdependence between the various options presented
below, as edtcan have an effect on its own. For this reason, policy options are presented in
each area in a detailed manner in order to provide a clear picture of which solutions have been
considered and why certain solutions have been discarded. Nonethelessseheegrpolicy

options correspond with three possible approaches to address the problems identified in this
Impact Assessment: (1) transparency on national level, (2) transparency on EU level, and (3)
harmonisation of national rules.

In each area, optiongeadescribed, their impact on stakeholders analysed, and compared for
their effectiveness and efficiency with the 'do nothing' opfion meeting the specific
objectives. The coherence with existing measures is analysed, and an explanation on whether
the @tions conforms to the principles of subsidiarity and proportionality is provided. Finally,
preferred options are identified. The preferred options specifically respond to the problem
drivers. It is important to note that there is no one size fits alloagpr for some problem
drivers the solution might be to increase transparency at national level, for others to increase
transparency at European level, and finally for others more harmonisation might be identified
as the best way forward.

The set of prefeed policy options is presented in chapter 6.

2 The following schema is used: 0 (baseline scenario, no policy change), ++ (strongly positive contribution), +
(positive contribution),-- (strongly negative contribution; ( negat i ve contribution),
contribution), ? (uncertain contribution), n.ao{ applicable) and 0 (neutral contribution).
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5.2.Options addressing differences reqgarding national marketing requirements

5.2.1. Description and assessment of the options
The following options were considered:

Policy option Description

1. No policy action Baseline scenario applies. In specific, leave MS flexibility
interpret the definition of marketing and maintain deta
differing requirements regarding the marketing materials
their approval process.

2. Define premarketing Introduce the concepf premarketing for AlFs.

3. Define reverse solicitation Introduce a definition of reverse solicitation for AlFs.

4. Harmonise requirements and supervig Complement highevel principles and ask ESMA to devel
process for marketing materials common detailed marketing requirements. Frame

supervision process of marketing material.

Options 2, 3 and 4 can exist on their own, but can also be combined.
Option 1: No policy action

Under this optionthe baseline scenario, the definition of marketinghe AIFMD would
remain and not be complemented by a negative definition (i.e. of what does not constitute
marketing).

Option 1 means that uncertainty would remain for asset managers and practices among
Member States would still diverge. In addition, ingprovement would be achieved in terms

of harmonisation of the requirements for marketing materials and their checking/examination
by competent authorities.

Option 2: Define pre-marketing under the AIFMD

Option 2 would define the concept of pnarketing for AlFs, relating to professional
investors. Such a negative definition of what does not constitute marketing would complement
the positive definition of marketing already provided in the AIFMD.

This option would provide for legal certainty under whiclhcemstances contacts with
potential investors are not treated as marketing. It would harmonise the practises across the
EU on premarketing of AIFs, including EuVECA and EUuSEF, which would reduce
complexity. Premarketing is already used by asset manaigessme Member States in order

to test the appetite of the market (i.e. potential investors) regarding a specific strategy. A
harmonised definition would allow asset managers to develop products where a demand
exists, and save costs for complying with dagary requirements as long as the decision
whether to market a product has not yet been taken.

The concept should be limited to professional investors in order not to endanger retail investor
protection. It should be made clear that-prarketing can onl be followed by marketing (or

no offering of the product), i.e. any future subscription on the basis of final documents by the
potential investor contacted in the framework of ampegketing activity will be considered as
marketing.

As compared to Optio 1, Option 2 would remove burdensome requirements as long as the
decision whether to market a product has not yet been taken. Option 2 would benefit asset
managers as it increases transparency as to situations coveredrbgripgéng and lowers
burden fo asset managers in the prarketing phase. This option would not undermine
investor protection, especially for retail investors, as thanaketing is limited to AlFs and

to professional investors. In addition, prerketing could be beneficial for thevestors as
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they would benefit from better targeted products that might be more appropriate to their
needs.

Option 3: Define reverse solicitation under the AIFMD

Option 3 would introduce the concept of reverse solicitation in the AIFMD. Reverse
solicitation covers situations where passive marketing takes place, in other words where a
professional investor contacts the manager regarding a specific product on his own initiative.
Recital 70 of AIFMD recognizes that professional investors may invest inoAlEseir own
initiative, but given no further guidance. Accordingly, the current frameworks do not prohibit
investors to buy or to invest in a product on their own initidfive

In the absence of a harmonised definition, the practice differs from one M&tdierto
anothef* A harmonised definition of reverse solicitation would clarify this concept and
specify that reverse solicitation falls outside the scope of marketing.

Contrary to Option 1, Option 3 would potentially allow professional investors aacéssds

which are currently not being marketed to them, if they are in a Member State which does not
currently recognise the practice. However, there is also risk of a loss of investor protection as
funds sold in this way would be considered outside of\M{DE- with the nonrapplication of

EU marketing rules. This could constitute a way to circumvent the AIFM Directives and this
might put at risk the efficiency of EU legislation.

Option 4: Further harmonise requirements and supervisory practices for marketing
materials

Under this option the process of checking UCITS marketing material and the requirements on
marketing materials would be further harmonised. As to the requirements on marketing
material, the principle of a clear, fair and nenisleading presentn would be further
strengthened.

According to Recital 64 to the UCITS Directive, control of compliance of marketing
arrangements with applicable rules of host Member State can be performed after the UCITS
has accessed the market of that Member State.Rdtital explains the host Member State
can verify whether the marketing communications are fair, clear and not misleading before
the UCITS use them, provided such control is-d@etriminatory and not preventing that
UCITS from accessing the market: therification of marketing communications may not
constitute a precondition for the offer of UCITS. Competent authorities which verify
marketing communications, prior to them being used, undertake this activity as part of their
investor protection, and imapticular retail investor protection, mission. Investors' associations
are also in favour of such checksAgainst this background, option 4 foresee that any
Member State can require automatic notifications of marketing communications by domestic
UCITS aswell as UCITS from other Member States intending to be marketed in their territory
to the competent authority. Competent authorities that choose to use such option would need
to ensure, in their policies or internal rules and procedures, a transparemoand
discriminatory treatment of all UCITS regardless of their origin, i.e. in particular not
preventing nordomestic UCITS from accessing the market. This option would also introduce
a reasonable timeframe for assessing notified marketing communicatiesption would

"3 Safeguards have been introduced in the MiIFID regarding the reception and transmission of orders of UCITS
and AlF. Cf. article 25 of Directive 2014/65/EU of the European Parliament and of the Council of 28§May
"*Whereas many Member States provide no formal guidance, some do (e.g. UK, FR, FI).

5 As a point of clarification, such verifications do not concern AlFs addressed to professional investors
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apply to UCITS, but also to AlFs marketed to retail investors (if a Member State allows this)

in order to ensure equal protection of all retail investors.

the principle, laid down in Article 77 of the UCITS Directive, would be complemenyezh
additional requirement: a balanced presentation of the rewards and risks of the fund.

Further

details regarding the requirements on the marketing communications should be developed

through ESMA guidelines, which should also take into account thefisgees of digital

marketing communications in the context of online distribution. Although these principles are

primarily addressed to UCITS, they shall also apply to AIFs
As compared to Option 1, Option 4 would improve transparency and reduce xiyngle

requirements regarding the process of checking marketing material and requirements on these

materials would be more harmonised. This option would ensure investor protection,

as the

general principles regarding the content of marketing materibba/strengthened in order to

ensure the quality of the marketing materials.

Feedback from stakeholders

Many stakeholders (in particular asset managers) asked for recognition-wfagketing and 4
harmonised approach to pmarketing, while in comparisoonly some stakeholders asked for
introduction of the concept of reverse solicitation. The Member State expert group on free mq
of capital has explored possible definitions for-prarketing and reverse solicitation.

The requests regarding pmaarketing were mainly made in the context of AIFMD but sg
respondents also requested it for UCITS. Arguments presented by asset managers were that
to be able to determine investor appetite prior to refining and marketing their produadscanot
justify registering in all jurisdictions with the associated regulatory and administrative costs V|
knowing if there is demand from investors. fmarketing is common practice in certain as
management segments that target professional investbigh net worth individuals, such as prive
equity or venture capital. Unlike UCITS, which are offered on a continuous basis to retail inv
many AlFs which are closeehded or which only offer periodic opportunities to invest may 1
significant prelaunch commitments from professional investors. It was argued by many stake
that Member States which do not permit-prarketing are denying their investors the opportunit
participate (and benefit from) initial capital rounds on advantagewsoss, meaning they could on
participate in later rounds or the secondary market.

Respondents (industry representatives) to the consultation reported that several Member State
ex-ante preapproval or checking process of marketing materialsthadincertainty about how lon
this process takes is often a problem. Investors associations highlight the importance of m
material in investment decision and firmly requestaeie checking of marketing materials

Competent Authorities. NCAs whgerform an exante checking argue that the practice is benef
for both investors and asset managers. They consider taatexhecks are in line with their missi
to ensure investor protection and highlight the benefit for asset managers to repeoifc
information on the rules and practices in the target market, which allows them to be more conf
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5.2.2. Comparison of options

Options 2, 3 and 4 are complementary opti@gstions 2 to 4 are envisaging nevermkents,
which would be added to existing legislation without replacing any existing provision

s and

they are against this background coherent with existing legal frameworks for investment

® These principles would be added in AIFMD.
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funds: the UCITS and AIFM Directives as well as the ELTIF, EuVECA &u$SEF
Regulation$’.

Option 2 would provideless flexibility for Member States to interpret the definition of
marketing. The introduction of a definition of pmearketing would benefit both professional
investors and asset managers, allowing the latteexfore investors' appetite prior to
establishing and marketing a fund, wheréstion 3 could have a negative impact on
investor protection and lead to circumvention of EU rules, as it concerns existing funds.
Option 4 would introduce more convergence argothe Member States regarding
requirements and supervisory practices for marketing materials. Investors' associations
underline thatmarketing material needs to be supervised in order to guarantee that it is
complete, correct, objective and balancEle strengthening of the principles applicable for
marketing material and the development of a level 2 measure/ guidelines by ESMA is in this
contexti in addition to option 2 the most reasonable option as it will improve the
protection of investors all ovéhe EU.

Preferred options ar®ptions 2 and 4 They constitute necessary elements to achieve the
policy objectives satisfactorily and, as such, are proportionate measures. Options 2 and 4
together will have a beneficial impact on compliance costs, aslégml advice will be
required thanks to some harmonisation and transparency. As outlined in detail in annex 10,
| egal counsel costs range on average from
fund and host jurisdiction. They could decrease bya250% if all preferred policy options

are pursued, while it seems unrealistic that they decrease more, as legal advice will still be
required for other aspects, e.g. national taxation rules, national distribution stiictures
Enforcement costs for comjeat authorities will be low.

Option Effectiveness Efficiency
S1 S2 S3
Cost-effectiveness
Option 1 + 0 0 0
Option 2 + ++ 0 +
Option 3 + ++ - -
Option 4 a ++ + +

5.3.Options addressing lack of transparency over national requirements

5.3.1. Description and assessment of the options
The following options were considered:

" General priciples have been introduced in the EUVECA/EUSEF Regulations on the regulatory fees and a
central notification database has also been introduced. In ELTIF, it is already foreseen that administrative
requirements can be performedlore or by phone.

8 Theinitiative does not cover out of scope drivers, most importantly taxation. The public consultation showed
that stakeholders consider that about 40% of the barriers are linked to out of scope drivers. With respect to each
addressed barrier, the improvemaiilt be significant, but not materialize in a 100% reduction, e.g. the barrier
national marketing requirements sometimes lack transparency is addressed by creating transparency, while asset
managers will still need to need legal advice to analyse thededvnformation. Moreover, the implications

will differ from Member State to Member State, e.g. addressing the barrier national marketing requirements lack
transparency will have little effect in France where information is already available while tha immgher

Member States will be high, because these Member States do not (sufficiently) provide relevant information. As
a consequence, an estimate with a positive impact-6026 cost reduction has been calculated.
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Policy option Description

1. No policy action Baseline scenario applies.
2. Publish and translate requirements | Require Member States and national competent authoriti
national websites publish their legislation/guidelines in one place on natig

websites and to translate it in the language used in the fing
sector. Require national competent authorities to pul
regulatoy fees on their national websites.

3. ESMA website as single information por| Introduce a single point on ESMA website containing full uf

on marketing requirements date marketing requirements applicable in each Member St
4. ESMA interactivedatabase on regulato] Require ESMA to maintain a central database with
fees regulatory framework of each NCA

Options 2, 3 and 4 can exist on their own, but can also be combined.

Option 1: No policy action

In the absence of any policy action, the ddee scenario applies. Managers wishing to
distribute crossborder would be required to seek out relevant national legislation and
guidelines concerning marketing requirements on individual websites where possible, and in
some cases also translate thertoitheir working language.

Under option 1 asset managers would still have some difficulties to know in advance how
much it will cost them to market a fund in another MS. They would need the services of local
law firms and/or consultancy firms in order obtain all the information, which can be
expensive (based on anecdotal evidence provided in response to the consultations).

Option 2: Publish and translate requirements on national websites

This option requires Member States and National Competent Augisorit place all their

laws, rules and guidance relating to marketing requirements for funds making using of the
marketing passport in one place on a website. This includes, where applicable, the (national)
definition of marketing as well as the methodgl@and an indication of the level of regulatory
fees charged. If specific requirements apply for online distribution, these shall also be
disclosed. It would also involve requiring them to translate their requirements into a
language commonly used in fira@al services.

This option recognises that managers find it difficult to determine the range of requirements
for marketing into a Member State and the level of regulatory fees to be paid, and it can be
costly and take time for them to do so. When thisrmfttion is published and translated on
national websites,s@et managers can easily obtain the information for each country in which
they market or intend to do so, which would reduce the search costs and complexity of
national requirements and improvedégertainty.

As compared to option 1, option 2 would improve transparency which is likely to reduce the
time and costs for managers in determining how to market into a Member State, reducing the
disincentive to do so. This is particularly relevant for brmsset managers, given that they
cannot spread costs across many funds, or where a manager is considering marketing into an
additional Member State.

This option would have no impacts on investors. It would cause minor costs for competent
authorities taconsolidate their information and ensure all appropriate rules are captured and,
if needed, updated. If competent authorities are also required to translate requirements into a
language commonly used in financial services, this would add further costd) wiii
ultimately be borne by whoever funds the competent authorities, in many cases the financial
services firms themselves.

Option 3: ESMA website as single information portal on marketing requirements
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This option requires ESMA to introduce a singlenpain its website on which all of Member
Statesd mar ket i ng -bordemmarketiadnaen pusin dne place; and s s
translated into a language commonly used in financial services and are made available in the
form of a summary table providing arise, accurate and o date overview.

This overview could be used by asset managers to quickly understand the various national
requirements, although the asset manager would not be able to exclusively rely on the
information included in the overviewtite (for legal reasons).

In comparison to option 1, option 3 would have the advantage of ensuring a high level of
transparency, i.e. managers have only one place to look to determine marketing requirements,
reducing costs furthér and also allowing Membe St at es ® requirements
comparable.

This option would introduce additional costs for NCAs and for ESMA since they need to
compile the information and make it accessible. However, when option 3 is combined with
option 2, additional coste®r NCAs should be minimal as it would be a matter of copying the
information provided on their own websites. Moreover, it would be necessary to ensure that
information on the ESMA site remains reliable anetajdate, which will require efforts from
ESMA and competent authorities.

Option 4: ESMA interactive database on regulatory fees

Option 4 would require ESMA to create a database with information on the regulatory fees
charged by competent authorities in the EU, which would be accessible through the ESMA
website. This database would contain an interactive tool that would allow stdkeh to
calculate the amount of regulatory fees for each Member State. Competent Authorities should
be required to update the information every time the regulatory fees framework is changed.

Option 4 would improve significantly the situation as compatedoption 1, as the
information would be transparent and accessible in a common format on ESMA website. The
costs would be borne by ESMA and NCAs. The latter would have to submit the information
to ESMA. In turn, ESMA would have to create a database ieraodfacilitate the comparison
across Member States. Option 4 has no direct impact on the Commission's proposal on the
ESA's review, since specific technical issues, like this one, are not addressed in the review.
However, this option is in line with thenhanced role ESMA is given in the proposal
concerning the ESA's review.

Option 4 would further allow stakeholders to use an interactive function of the database in
order to compare easily the amount of fees charged in the various Member States. It would
facilitate managers' decisions on where to market their funds. Nevertheless, the amount of
fees indicated could not be considered legally binding information and a disclaimer would
explain the impact of the fund structure on the amount due. Asset managgdsstill have

to take into account the specificities of their funds (single funds, umbrella funds, number of
compartments/share classes, open to retail investors, etc.) in order to know exactly the fees
charged by the competent authorities.

In comparisn to option 1, option 4 would improve transparency and decrease the search cost
for asset managers in relation to regulatory fees, which is linked to the complexity and the

divergence of national rules. The interactive database would reduce asset maesgets

use external services to understand the framework for regulatory fees. However, setting up an
interactive database would incur some development and maintenance costs for ESMA.

" This should include the definitioof marketing.
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Feedback from stakeholders

A number of asset managers reported thambler State marketing requirements are often not ¢lear

and not translated into English or into another language. Requirements are often difficult to be found
and have to be translated by the asset managers or their advisors. In consequence, assetmignagers a
distributors face a risk of having an inaccurate translation and incur extra costs for hiring external
counsel. Recurring changes to marketing requirements introduce additional costs.

Moreover, feedback to the public consultation pointed to the latiadparency regarding regulatary
fees charged by competent authorities as an issue. Asset managers indicated having difficulties with
finding and understanding the regulatory fees; necessitating them to use the services of a law or
consultancy firm. Respualents indicated that if disclosure of the regulatory fees framewofk is
improved, this could significantly reduce the costs for industry. In order to compare regulatory fees,
consultation respondents were asked to set out costs for two examples: (1) 8 fu@diTwith 5 sub
funds marketed on cro$mrder basis to retail investors; and (2) an AlF with 5 sub funds marketed to
professional investors on cross border basis. Responses received to this question varied considerably
for the same scenario; highlighgirthat it is challenging for asset managend especially small
managers to determine correctly the level of regulatory fees charged by (host) competent authorities.

5.3.2. Comparison of options

Options 2, 3 and 4 are envisaging new elements, which wowddel to existing legislation
without replacing any existing provisions and they are against this background coherent with
existing legal frameworks for investment funds: the UCITS and AIFM Directives as well as
the ELTIF, EUVECA and EuSEF regulati6hs

Option 2 would reduce costs and complexity for managers by making requirements for each
Member State easier to find, encouraging greater distribution of funds and thereby benefit
investors. Managers would also not have to incur the expense of translatireglamguage
commonly used in financial services. Depending on the requirements, it is still possible that
external legal advice will be used but to a lesser extent, but in any case legal certainty will be
improved. Investor protection would be maintaingsl rules would not be changédif
anything greater transparency over marketing requirements may lead to greater compliance.

Option 3 can be seen as complementary to option 2, as information on national websites can
be used for creating the single inforiat point on the ESMA website. This option would
further reduce costs and complexity for asset managers by ensuring that all relevant
requirements can be found on the same website. There would be min8t icosised in
developing a single website to hoddl the marketing requirements, and putting in place
processes to ensure these remaintougate. Option 3 has no direct impact on the
Commission's proposal on the ESA's review, since specific technical issues, like this one, are
not addressed in the rew. However, this option is in line with the enhanced role ESMA is
given in the proposal concerning the ESA's review.

In line with Option 2,0ption 4 would require competent authorities to provide ESMA with

the information on their calculation methodolagyd the level of the regulatory fe€ption

4 would reduce costs for asset managers, as the information would be accessible in a single
point. Asset managers would no longer have to navigate 28 different websites of the
competent authorities in order tave a full picture of the regulatory fees that are charged.
This option would also address some of the complexity regarding regulatory fees, without the

8 General principles have been introduced in the EuVECA/EUSEF Regulations on the regulatory fees and a
central notification database has also been introduced. In ELTIF, it is already foreseen that administrative
requirements can be perfordhertline or by phone.

81 ESMA has indicates in its estimation of enforcement costs that there will be no to minor cost implications.
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need to change the methodology and framework for regulatory fees in each Member State.
Asset Managers/ould be able to receive tailored information on the amount of fees that are
charged for marketing their funds, by using in the interactive database.

Preferred Options ar®ptions 2, 3 and Option 4 combined together, as they would

provide the highest levé of transparency and the best access to informationThese

options would allow for a decrease in costs linked to legal ad¥ipetentially 25 to 509% if

all preferred policy options are pursued. Enforcement costs for ESMA and competent
authorities willbe low with respect to option 3 and medium to high with respect to option 4,

in particular due to the settingp of t he fee calculator which |
for oneo f f cost s, a 100. 000 ©p. a. and 2 &TE st
However, as ESMA has increasingly gained experience with data management over the last
years, synergies can be expected and this should lower the costs by approximately 50%, both
for staff expenditure and external infrastructure expenditure. Moredverconsidered that
enforcement costs are commensurate with the objectives to be achieved. Potential cost
reductions for industry as well as enforcement costs for ESMA are presented in more detail in
annex 10. Options 2, 3 and 4 together constitute n@gestements to achieve the policy
objectives satisfactorily and, as such, are proportionate measures.

Option Effectiveness Efficiency
S1 S2 S3 Cost-effectiveness
Option 1 0 0 0 0
Option 2 a + 0 +
Option 3 a ++ 0 +
Option 4 a ++ 0 -

5.4. Options regarding differences and complexity of how regulatory fees are set and
their collection

5.4.1. Description and assessment of options
The following policy options were considered:

Policy option Description

1. No policy action Baseline scenario applies.

2. Define common principles for regulatory | Establish higHevel principles for the payment of regulatg

fees fees. Clarify that fees are linked to performance of supervi
tasks.

3. Cap regulatory fees Harmonise the amount of regulatory fee due, ai as the
calculation methodology. Alternatively, limit regulatory fees.

Options 2 and 3 are mutually exclusive.

Option 1: No policy action

Under option lthe situation would remain unchanged; managers wishing to distribute-cross
border would still needo seek out relevant national rules on how regulatory fees are set and,
consequently, how much they need to pay.

Asset managers would still face difficulties in understanding the complexity of some domestic
rules and processes regarding regulatory feessome Member States it would remain

82 Legal advice will still be required for other aspects, e.g. national taxation rules, national distribution structures.
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challenging for them to find out the exact amount of regulatory fees to be paid as well as the
timing and the means of the payment.

Option 2: Define common principle for regulatory fees

Option 2 would introduce commoniniples for regulatory fees for all investment funds.
These principles would require that fees should not be charged when no supervisory task is
performed by competent authorities. Moreover the principles would stipulate that competent
authorities shoulgsend an invoice to asset managers, which should clearly indicate how and
when the payment should be made. Asset managers should be able to pay the regulatory fees
directly to competent authorities (see section on administrative arrangements).

In comparien to option 1, option 2 would achieve more convergence amongst practices of
competent authorities and thereby remove unnecessary complexity. It would avoid the
situation where the regulatory fees are disproportionate to the supervisory tasks performed by
the competent authorities. As a result, some competent authorities might lower their
regulatory fees. In addition, asset managers would be able to pay the regulatory fees directly
to competent authorities, eliminating the cost of appointing a third psey gection on
administrative arrangements requirements). Furthermore, this option would ease the payment
of regulatory fees by asset managers, as they would be able rely on the transparency provided
through the invoice sent by the competent authBrity

Option 3: Cap regulatory fees

Option 3 would set a cap, i.e. fix a maximum amount that regulatory fees should not to
exceed.

A more ambitious approach that was also considered in this context was to specify the exact
amount of regulatory fees that shoblel charged, the basis for their calculation (stalote

fund, umbrella fund or sufund) as well as the point in time when the payment is due.
However, as this was not considered politically feasible, this approach was discarded.

In comparison to option,Joption 3 would remove or at least improve complexity regarding
how regulatory fees are set. However, this option could have a negative impact on competent
authorities, as regulatory fees are the main, or at least an important source of funding for some
competent authorities. Limiting their funding possibilities could hamper the supervisory tasks
performed by authorities. Consequently, while this option would seemingly benefit asset
managers, it could ultimately have a negative impact on investor pratectio

Feedback from stakeholders

Responses from industry to the public consultation differ on whether the level of the regulatary fees
has an impact on their business decision to access a market or not. Managers, including those
providing quantitative dataenerally point to the costs of determining the level of fees as being|more
problematic than the level of the fees itself. However, it is suggested that for some smaller managers,
or those in particular niches such as private equity and venture captddvel of fees charged can
have more of an impact. For example, one association representing the private equity sector noted that
more than half of its members avoid some countries because of the fees charged.

Responses from Competent Authorities gemetaghlighted that the level of the fees is quite low in
comparison with other charges, and focus more on the need for transparency.

8 This option increases transparency and is coherent with the next set of policy options.
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5.4.2. Comparison of options

Options 2 and 3 are envisaging new elements, which would be added to existing legislation
without replacing any existing provisions and, against this background, they are coherent with
existing legal frameworks for investment funds: the UCITS and AIFM Directives as well as
the ELTIF, EuVECA and EuSEF regulatighs

Option 2 would improve the effectivenssand efficiency of the EU framework without
requiring a single framework for regulatory fees across the EU. Contrary to Option 3, this
option would provide flexibility to Competent Authorities to charge the amount of regulatory
fees needed in order to f@nm their supervisory tasks properly. In addition, under option 2,
asset managers would benefit from improvements of the administrative process. This would
reduce their time to market and their costs, as they would know how much they will have to
pay andwhen the payment is due.

Option 3 would not sufficiently address the regulatory barrier and not solve the significant
issue regarding the need to appoint a law firm or a consultant by asset managers. Moreover,
Option3 might be difficult to introduce adié regulatory fees in several Member States are a
tax decided by national parliament and, this option might therefore interfere with subsidiarity
and proportionality.

Option Effectiveness Efficiency
S1 S2 S3 Cost-effectiveness
Option 1 0 0 0 0
Option 2 + ++ 0 +
Option 3 a a - -

The preferred Option i®ption 2, as it would ensure more convergence across EU legislation,
while not endangering supervision of funttsconstitutes a necessary element to achieve the
policy objectives satisfactorily and, as such, is a proportionate me&ptien 2 would
contribute to the lowering of the need for legal advidee decrease in legal counsel costs is
estimated at 25 toB% if all preferred policy options are pursued, while it seems unrealistic
that they decrease more, as legal advice will still be required for other aspects, e.g. national
taxation rules, national distribution structures (for further details please rsexe Hp).

5.5.0ptions regarding administrative requirements (local facilities) under the
UCITS Directive

5.5.1. Description of the policy options
The following policy options were considered:

Policy option Description

1. No policy action Keep flexibility for Membe States to decide on the detail
requirements and thus maintain national requirements rega
local facilities.

2. Allow fund managers under certain conditig Provide flexibility to asset managers by revising art. 92 of
to provide the facilities physically, by telephone| UCITS Directiveto allow managers to either appoint a log
electronically in an investor's locainguage facility or to make use of IT services, under the condition
these services are provided in the investor's language.

In parallel, ensure efficient supervision of the asset manag

8 General principles have been introduced in the EuVECA/EUSEF Regulations on the regulatory fees and a
central notification database has also been introduced. In ELfTIF,already foreseen that administrative
requirements can be performedlore or by phone.
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improving cooperation between host and home Member |
Competent Authorities through reinforced cooperation betw
host and home Member State Competent Authorities.

Options 2 and 3 caexist on their own, but can also be combined.

Option 1: No policy action

Under option 1 Member States could still require the appointment of local facilities. This
would potentially mean that seventeen Member States continue to apply this requirement. The
exact roles of these local facilities would also continue to differ between Member States.

Costs for complying with the administrative requirements would remain significant,
depending on the markets asset managers wish to distribute their funds to.

Option 2: Choice of how facilities are provided

Option 2 would provide the choice to the asset manager to either appoint a local facility or to
make use of distance communication. This choice implies that Member States can no longer
require asset managers to @unt a local facility. This would cover different existing
functions of the local facilities: paying/facilities agent, information agent/ complaint handler,
legal representative and local distributor.

If asset managers choose to make use of distance aapation and terminate their contract

with a local facility, investors and (host) competent authorities lose a local point of contact.
Therefore the choice to make use of distance communication is bundled with two safeguards.
The first safeguard is addreskto investors and replaces the information agent function of the
local facility: information should be accessible on the asset manager's website, and includes a
description of ways how to get in touch with the asset manager and how to submit a
complaint.Furthermore, the information would have to be provided in the investor's language.
The second safeguard ensures the capacity of competent authorities to efficiently supervise
the asset manager and, if applicable, also replaces the legal representativa furaviously

fulfilled by the local facility. Should the host competent authority, in absence of a local
facility of the fund, encounter any difficulties to obtain information from the asset manager or
to receive the payment of regulatory fees, the dnaompetent authority should assist the host
authority in obtaining the information or payment of regulatory fees.

In comparison to option 1, option 2 would greatly reduce unnecessary complexity and
burdensome requirements (and associated costs) for maseigers as they would be no
longer required to appoint an external service provider to provide local facilities in the host
Member State. Furthermore, asset managers would have less need to obtain legal advice to
understand national requirements in thisaa Removing the requirement to appoint a local
facility would allow asset managers to centralise the provision of information to investors and
handle investor request and complaints on their own. Moreover this option would guarantee
investor protection Y requiring the asset manager to provide information in the investor's
language and allow investors to file a complaint in their language. This option would also
ensure that host competent authorities can continue to efficiently fulfil their missiorteotpro
local investors, because they would receive the requested information directly from asset
managers and would be able to collect fees allowing them to perform their supervisory tasks.

Feedback from stakeholders

Responses to the consultations provibgdasset managers suggest that the costs to comply with the
requirement to have local facilities present in each Member State are significant, while in practice
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facilities nowadays mostly play a passive role and are rarely used by the investors. Tiwsierds
request that the requirement to appoint a local facility is abolished.

Several competent authorities highlighted that local facilities serve as a local contact point and |ease the
exchange with asset managers and the collection of fees.

National aad European retail investor associations indicated in their responses to the open consultation
that local facilities have no added value for investors. However, they also emphasised that the
availability of information in the investor's national languagya key requirement.

Targeted (followup) consultation of a European investor association confirmed that allowing| asset
managers to provide the facilities through other means than a local faciltyile retaining the
obligation to provide information irthe investor's local languagie would not lower investor
protection.

5.5.2. Comparison of options

Option 2 envisages new elements, which would replace existing provisions. It is coherent with
the recently adopted delegated act for the ELTIF Regulation, asptbisgdes ELTIF
managers with the possibility to provide facilities through distance communication.

Apart from option 2, no other viable option was identified. Theredpteon 2 is retained as

the preferred option. More farreaching options were initiallgonsidered, but discarded as

they were not considerd realistic or proportionate. One of these options was setting a cap on
the fees that entities fulfilling the role of local facilities can charge asset managers. However,
this optioni which would constitte price regulatiori would intervene in private contract

law and was therefore not considered proportionate and feasible.

As to the direct costs linked to the appointment of a local facility, costs savings thanks to
option 2 should be around 90% of oreavage U4, 437 annually per f
(see also annex 10). Around 18%f these costs are expected to be reallocated to improve to

the asset manager's website and customer services, which will become solely responsible for
contacts with invstors. Enforcement costs for competent authorities (i.e. costs linked to
reinforcing debt collection activities) are considered as medium; based on input received by
Competent Authorities the estjirisdmtiof®d i mpact i

Option 2 is the preferred option as it provides more benefits compared to option 1.

Option Effectiveness Efficiency

S1 S2 S3 Cost-effectiveness
Option 1 0 0 0 0
Option 2 +++ a + +

5.6. Options regarding notification requirements

5.6.1. Description andassessment of the policy options
The following policy options were considered:

Policy option Description

1. No policy action Baseline scenario applies.

2. Publish denotification rules on national Require competent authorities to publish the rules relatin

8 Commission estimation
86 Input from some Competent Authoritiegncernssalaries of persons involved in the debt collection activities
and number of hours reged to reinforce debt collection per fund.
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websites denotification of UCITS and AIFs on their websites 4
transmit them to ESMA.

3. Harmonised framework for (ge Change the hostome responsibilities for atifying changes
notifications under UCITS and AIFMD under UCITS.. Harmonise the rules relating tendfication
of UCITS and AlFs across the EU

4. Centralised platform for notification Introduce a single platform operated by ESMA, where &

operated by ESMA managers can directly subirnotifications for use of thgq
marketing passports, changes to the notification and
notification.

Options 2 and 3 are mutually exclusive, while both can be combined with options 4 and 5.
Likewise, options 4 and 5 are mutually exclusive, while thaylee combined with options 2
and 3.

Option 1: No policy action

In the absence of any policy action, the baseline scenario applies. Asset managers would
continue to be subject to diverging requirements regarding updates of notifications, both on
national level and on Etlevel, depending whether the concerned fund is an AIF or an
UCITS. In addition, diverging national practises regardingnigification would continue to

exist.

Asset managers would continue to face burdensome procedures, unnecessanitgangle

legal uncertainty under the notification frameworks for the marketing passports contained in
the UCITS Directive and AIFMD. Asset managers would also be subject to unclear rules
regarding denotification or even be deprived from the possibilityetat a specific market,
when they wish to terminate their marketing activity in a certain Member State.

Option 2: Publish de-notification rules on national websites and on ESMA's website

Under option 2 competent authorities would need to disclose tianahtules regarding de
notification on their websites and transmit them to ESMA for publication on ESMA's website.
The national rules can be comprised of conditions fenakgication (e.g. a minimum number

of local investors), the process to be appked the fees to be paid. If no specific procedure
on denotification exists, the authority would need to disclose this and outline how a fund de
notification is handled (e.g. as a material change).

In comparison to option 1, option 2 would improve transpey. It would improve in
particlar the situation in those Member States where there is currently little information on the
de-notification process, but it would not ensure thandéfication procedures exist in every
Member State or that these procextuare aligned, and consequently it might remain difficult

in some Member States to-detify funds. This option would have no impact on investor
protection on EU level, as national rules would continue to apply.

Option 3: Harmonised framework for (de-)natifications under UCITS and AIFMD
This option would consist of three main elements:

First, a shift of the hombost responsibilities for competent authorities with regard to
changes to the initial notification under Article 93(8) of the UCITS Directivee Linder the
AIFMD naotification framework, asset managers would give written notice of changes to the
information contained in the initial notification letter to the competent authority of the home
Member State, instead of the host Member State. In addgibmeframe that would apply to
national competent authorities to approve or object to the changes notified by the asset
manager would be introduced in both Directives.
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Second, competent authorities of the home Member State would be required to transmit
notifications of new funds and updates of existing funds regarding the use of the EU
marketing passports for UCITS and AlFs as well asalifications not only to competent
authorities of the host Member State, but also to ESMA. Using this data, ESMAcveaie

a publicly available database for crebsrder marketing activity under the UCITS and AIFM
Directived”.

Third, this option would foreserill harmonisation of the rules for deotification for all
investment funds, in other words rules for th&cdntinuation of marketing of units or shares

of EU AIFs in a or several host Member States. This harmonisation would cover the detailed
conditions for denatification, and the process to be applied, in particular the information and
documents to be subneitl to the home competent authority, to the public and the investors.
Harmonised rules for daotification would complement existing rules for the initial
notification and consequent updates.

In comparison to option 1, option 3 would remove unnecessampleaity and thus reduce

costs and time for asset managers, as they would benefit from harmonised rules and
procedures for notifying changes to the initial notification relating to the use of the marketing
passports. In particular managers of UCITS fundsuldr benefit from a reduced
administrative burden as they would no longer have to transmit the information to all the
competent authorities of the host Member States where the UCITS is marketed. This option
would increase the workload for home authoritasthey will have to transmit the notified
changes to all relevant host authorities. Furthermore, although host authorities might prefer to
be directly in contact with the asset manager, they would receive information via the home
authority.

Moreover, incomparison to option 1, this option would greatly enhance transparency about
the use of the marketing passports in the EU and could assist competent authorities (in
particular host authorities) in their supervision of these activities.

Finally, this optionwould also eliminate complexity of diverging national rules and create
legal certainty how to deotify a fund in a host Member State. comparison to option 1,
option 3would improve the situation for investors and asset managensotidieation would

be possible under certain conditions and according to a specific procedure, both defined at EU
level, which would remove unnecessary complexity . Under this option, asset managers would
have more incentives to market in a Member State as there would kechadty on the
possibility to exit a market. This would potentially also benefit investors through a larger
offer. Moreover, investor protection would be maintained or even improved since the same
safeguards would apply across the EU. One of these saflgis that investors are not
obliged to redeem their units as some of them might benefit from tax advantages for holding
certain funds. In case of early redemption they might lose their tax advantage. In case of de
notification, asset managers should roar any costs other than the cost to provide
information to the remaining investors.

Option 4: Centralised platform for notifications operated by ESMA

This option would introduce a single platform operated by ESMA for all notifications relating
to the ugs of the marketing passports under the UCITS and AIFM Directives. The platform
would create a single EU notification for crebsrder distribution, as the asset manager
would submit its notification directly to ESMA, which would in turn either transmnst thi
information to the relevant competent authorities or make this information available on

8 This database would complement existing public registers/lists compiled by ESMA.
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demand. Besides the initial notifications, the platform would also process changes to the
information contained in the initial notification and evenra#ification d funds, if the policy
option to harmonise these rules is retained (see section 5.6.2).

In comparison to option 1, option 4 would remove complexity, as asset managers would have
a single portal to submit their notifications, subsequent updatedeamatifications relating to

the use of the marketing passports under the UCITS and AIFM Directives. However, this
option would also require significant resources from ESMA. Furthermore, the ability of
competent authorities to effectiently supervise assetagers operating under the marketing
passports is affected, as they will have to rely on ESMA to transmit or make available the
revelant information, which might lead to delays in the notifications. Option 4 has no direct
impact on the Commission's pragad on the ESA's review since specific technical issues, like
this one, are not addressed in the review. However, this option is in line with the enhanced
role ESMA is given in the proposal concerning the ESA's review.

Feedback from stakeholders

Nationalcompetent authorities have expressed diverging opinions on whether it would be beneficial to
notify changes to the initial notification to the home authority instead of the host authority under the
UCITS Directive, as proposed under option 2. Several cteanpauthorities considered this approach

T which is already in place under the AIFMDio be the most efficient arrangement and some npted
that this better ensures the quality of the information received. Other competent authorities preferred
receiving clanges to the notifications directly from the asset managers in their role as host aythority,
as they are able to provide the latesttaqolate information and documentation available. One
competent authority also considered that making the home auth@igingle point of contact would
not provide any advantage, as in most cases when the host competent authority has further questions,
those questions are triggered by requirements pursuant to the national law of the host Member State
and not by the home Meber State.

Several asset managers and trade bodies that responded to the open consultationbonderpss
distribution of investment funds, expressed support for a centralised platform for notificatigns, as
included under option 4.

Respondents to ¢hpublic consultation noted that in many Member States no clear procedure exists for
de-notifying a fund. Additionally, several respondents note that some Member States only permit de
notification of a fund once the number of investors drops below a minispecified amount or after
certain publication requirements are fulfilled. According to these respondents, difficulties with de

notification considerably influence the decision of a fund manager to access a market in the first place.
To be precise, a l&of an exit strategy has a negative impact in this decision process.

5.6.2. Comparison of options

Option 2 would envisage new elements, which would be added to existing legislation without
replacing or amending existing provisions and, against this backgramdherent with
existing legal frameworks for investment funds. Option 3 would amend the current rules for
UCITS, but is coherent with the approach under AIFMD since the home authority is already
the first point of contact for AIFMs with regards to chasgo the notification. Option 3
would further introduce new elements onrd#ification, which would be added to existing
legislation. Option 4 envisages a new approach to the current notification procedures and
would replace existing rules. This optibrvhich would significantly simplify the notification
process and hence make it easier to use the marketing passigodoherent with the
objectives of the existing legal frameworks for investment funds.

Option 2 would provide for clear and transparenies on denotification. This would
beneficial for asset managers, as they would obtain legal certainty and would be able to
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establish an exit strategy for each market. It can be assumed that this would motivate them to
access more EU markets. Howevercasipared to option 3, this option is less effective, as it
would neither allow asset managers to develop a singtetigcation approach nor remove
unnecessary burden caused by diverging national rules.

Option 3 would signficantly reduce compliana®sts, remove unnecessary complexity and
legal uncertainty with regard to the notification process and ensure investor protection, in
particular in case of deotificatiorf°. Option 4 would be even more effective in reaching the
objective, as there would lmnly one procedure and a single point of contact for the asset
manager for all notifications, changes andndéfications in the EU. However, although
Option 4 would be the most effective option to reduce complexity by harmonising and
simplifying the noification framework, it is likely not the most efficient option as long as
national competent authorities retain supervisory responsibility for the notifications regarding
use of the marketing passport. As competent authorities would have to rely on BSMA t
transmit or make available the relevant information provided by the asset manager and
subsequently submit its response to ESMwhich in turn would transmit this to the asset
manager, the timeframe for the procedure would be much longer than @pten 3.
Against this backgroun®ption 4 does not seem efficient. Furthermo@ption 3 is also

more costefficient as compared tOption 4 as ESMA is currently not equipped to operate
such a platform.

Option Effectiveness Efficiency
S1 S2 S3 Cost-effectiveness
Option 1 0 0 0 0
Option 2 0 + a +
Option 3 + + + +
Option 4 ++ + a -

Considering the above, the preferred optio®dion 3. It constitutes a necessary element to
achieve the policy objectives satisfactorily and, as such, is a proportineaseire.

Minor costs linked to the safeguards introduced in case-abtificatior?®, mainly linked to

the obligation to publish a blanket offer, would have to be borne by asset managers.
Stakeholders would benefit from the database foreseen under tlois, @ it would allow

them to evaluate the evolution of the single market for investment funds. There would be a
financial impact on ESMA and competent authorities to put in place the information exchange

and database. As outlined in annex 10, ESMA estimas cost s at -officosts, 0250
u50, 000 ongoing costs and 3 FTE. However, a
with data management over the last years, synergies can be expected and this should lower the
costs by approximately 50%, both rfcstaff expenditure and external infrastructure
expenditure . Moreover, it is considered that enforcement costs are commensurate with the
objectives to be achieved.

6. OVERALL IMPACT OF THE PROPOSED OPTIONS
Theintervention logids as follows.

8 |nvestors would receive an offer of repurchase. The continuation of the flow of information for investors
choosing to remain ithe fund would be guaranteed.
8 These costs are linked to providing the blanket offer to investors, either individually or by a publication. Costs

for publications are minor, e.g. in the range 025
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The overall aim is to increase the cross border distribution of funds by reducing regulatory
barriers that introduce unnecessary complexity and legal uncertainty for asset managers.

Evidence that these problems are present and binding was provided &ipkekolder
consultations and performed analySisIn addition, stakeholders also provided
corroborating evidence for the underlying problem drivers (D1) as summarized in the
problem tree.

All relevant options were assessed based on dffieictiveness to meet the three objectives
related to the reduction of complexity and burdensome requirements (S1); improving
transparency (S2); and safeguarding investor protection (S3); and their efficiency.
Coherence and proportionality are considergavell.

For each of the (kscope) problem drivers, the preferred option(s) was identified based on
its ability to meet the criteria abowend because of a positive effect on cross border
distribution of funds can be expected based on the discussiopaxtist

1 The preferred options are as follows:

Problem tackled Description of preferred option(s)

National marketing requirementy Introduce the concept of pmarketing in the AIFMD.

and practices differ and are Introduce more convergence on the requirements on marketing mal
sometimes unnecessarily and on the process for checking or approving marketing material
burdensome competent authorities.

Lack of transparency over Require Member States and national compedatitorities to publish the
national requirements legislation/guidelines regarding marketing requirements and regul

fees in one place on national websites and to translate it in the lan
commonly used in the financial sector.

Introduce a single point on the ESMA website containing full up to
marketing requirements and information on regulatory fees applicat
each Member State.

Require ESMA to develop an interactive database on regulatory fees

Regulatory fees diér, can be Define common principles for regulatory fees.
complex and do not necessarily
reflect supervisory tasks
performed

National requirement to have Choice ofhow facilities are provided.
local facilities are costly, but
have limited added value given
use of digital technology

Requirements for updating Harmonise rules and procedures for notifyinguiies under UCITS an
notifications either not AIFMD.
standardised or applied ESMA database for notifications

differently across EU and types | Full harmonisation of the deotification process.
of funds, no harmonised de

notification process for cross
border funds

% For instanceThis is confirmed by the results of trendomized survey in which 77% of the respondents agree
that a positive change with regard to regulatory barriers would increase their level dfarmesactivity, even
without any change in the other barriers.

°! Robust quantification is not possible given that the decision to go-looder is a strategic decision taken
based on the marginal cost of going crbesder, structural feature of national markets and expected demand. A
qualitative analysis of the impacan however be inferred from the elements put forward in the discussion of
each option.
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The preferred options remove unnecessary complexity. They provide together for a higher
level of harmonisation and an improved level twansparency regarding marketing
requirements and regulatory fees. Moreover, they reduce the (compliance) burden for asset
managers, while ensuring investor protection.

The preferred options together significantly reduce regulatory barriers. Indeed,nedmbi
together they are expected to deliver the strongest positive effect. The preferred options raise
the potential to have more funds marketed chessler, improve competition, lower market
fragmentation and increase investor's choice in the EU. Cortolmpevidence is provided in

the randomized survey. Respondents indicated that increased action at the EU level (either
increased transparency or harmonization) would increase competition and consumer choice.
Strongest results on increased competition weperted with respect to regulatory fees and
notification (92%), with a minimum score of 85% over all barriers. Strongest results for
increased consumer choice were reported for measures related to the notification process
(92%) and local agents (91%).hd currently lost potential, described in the evaluation annex
(annex 5), could be better exploited.

However, it shouldbe acknowledged that there are inherent limitations to the impact of this
initiative. Factors related to vertical distribution channels, cultural preferences for domestic
products and national tax rules are out of the scope of this initiative, whileptbeide
significant disincentives to cro$®rder distribution of investment funds.

A detailed overview of impact on stakeholders is provided below:

Description

Types of impacted
stakeholders

Estimated impact

Introduce the concept ¢

AIF Managers and

It can be expected that AIF managers will be abl

premarketing in  the| professional investors premarket with more certainty their func
AIFMD. domestically but also crodmrder, as the definitio
and the practice will no longer diverge among the
Member States.
Introduce more| Investors, UCITS/AIF A higher level of investor ptection and ar
convergence on th[ Managers, Competent | improvement of the quality of marketing materi
requirements of| Authorities can be expected. A time limit for @nte checks
marketing materials an could be established in order to improve
on the process fo efficiency of the process. In consequence, this
checking or approving reduce the time to market for most of as

marketing materials b
Competent Authorities.

management companies.

Require Member State
and national competer
authorities to publish thei
legislation/guidelines of
marketing requirement
and regulatory fees in on
place on national websitg
and to translate it in th
language used in th
financial sector.

Investors,
UCITS / AIF Managers,
Competent authorities

This option would reduce costs for asset manac
The costs for competent authorities should be limi

Introduce a single poin
on the ESMA website
containing full up to datg
information on marketing
requirements applicabl
in each Member State.

Investors,

UCITS/AIF Managers,
Competent authorities
and ESMA

This option would reduce costs for asset manager

The costs for ESMA should be negligible, as they
use information provided amational websites.

Require ESMA to| UCITS/ AIF Managers, | This option would reduce costs for asset manager|
develop an interactivi Competent Authorities | ESMA would need the resources in order to deve
database for regulatoff and ESMA thedatabase.
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fees.

Define common principle
for regulatory fees

UCITS/ AIF Managers
and NCAs

Regulatory convergence would increase across
EU without impacting the supervisory tas
performed by NCAs.

This option would reduce the burden of requirin
third party to pay the regulatory fees on behalf of
asset managers

Allow fund managers tq
provide the facilitieg
physically, by telephon
or electronically in ar
investor's local language
Require home and ho|
competent authorities f
cooperate.

UCITS Manaers,
investors and competent
authorities

Asset managers would be able to reduce costs.
All EU investors would be able to obtain informati
in their language and file a complaint in th
language.

Competent authorities would be able to fulfil th
missbn of investor protection and obtain informati
from asset managers and collect regulatory fees.

Harmonise rules an
procedures for notifying

UCITS/AIF Managers
and Competent

Harmonised rules would significantlyreduce
compliance costs for asset managéreey would

changes under UCIT{ Authorities remove unnecessary complexity.

and AIFMD

ESMA database fo| Competent authorities The database would show crdssder marketing
notifications and ESMA activity under the UCITS and AIFM Directive

which would enhance transparency about the ug
the EU marketing passport and facilitate supervisi

Full harmonisation of thg
de-notification process

UCITS/AIF Managers,
Investors,

Asset managers would be better able to define
strategies and could apply the same processes

Member States.
All EU investors would benefit from a guarante
choice between repurchasing or maintagnithe
investment. In the latter case they would continu
be informed by the asset manager.

Competent authorities

The preferred options are coherent with existing legal frameworks for investment funds
including ELTIF, EUVECA and EuSEF regulatidhsAll EU fund frameworks areovered

by the initiative. Improvements of the single market will thus benefit all investment funds.
The proposals based on the preferred options respect the distinction between these
frameworks, as they target different kinds of investors (i.e. UCITrararily addressed to

retail investors, whereas most of AlFs to professional investors).

The preferred options are expected to provic
per year for all funds currently marketed on a citlomsler basis ithe EU (recurrent costs). A

detailed explanation of the estimated cost reduction and the methodology is provided below

and in Annex 12.

Methodology for cost and cost reduction estimations

As a first step, costs linked to cressrder distribution have bearalculated based on data provided
through public sources and input by stakeholders. On the basis of input from (industry) stakeholders
average costs and ranges of costs were calculated. Costs are calculated on a per fund basis and on a
total industry basi. The total industry figure is calculated using the total number of-bayger fund

2 The EUVECA/EUSEF Regulations contain general principles on regulatory fees and a central notification
database. Under the ELTIF Regulation, administrative faslit investors can already be provided online or by
telephone.
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domiciled in the EU per end 2016 (11.380 funds) and the average number of EU host jurisdictions
these funds are marketed to (5.4 Member Stites)

As a second step, domeductions have been estimated. For each of the different cost categoties the
impact of the retained policy options has been evaluated and calculated. The reductions and reasoning
are indicated in the tables below and in the annex. The figures showxmagted cost reductions for
existing funds, while the initiative aims at raising the number of dvosder funds. In this context, jit
is highlighted that the number of cressrder funds has increased over the last 5 years with an
average of 6.8% per yeand growth is expected to accelerate thanks to this initiative. Therefore the
figures below show conservative estimates of cost reductions.

In parallel ESMA and Competent Authorities have provided input on enforcement costs linked to the
retained policyoptions.

It is noted that compliance costs are the most important cost category. They appear in relation
to all regulatory barriers, and they can be quantified based on anecdotal evidence. Regulatory
fees (or charges) are considered less important. Bey@seé categories, certain costs are of
gualitative nature and cannot be quantified, e.g. costs linked to legal uncertainty regarding
what does qualify as marketing (no prarketing) and lost opportunities due to the lack of an

exit strategy (denotification).

Different scenarios have been developed to identify potential cost reductions to be achieved
through this initiative. Scenario A shows the estimated total cost reduction for an asset
management company which useshouse legal advice and undertakesd administration

itself. Scenario B describes estimated total cost reduction for an asset management company
which fully outsources legal advice and fund administration. Total cost reductions have been
calculated for both scenarios, based each timehemassumption that 100% of the market
applied the same model (in reality the actual cost reduction would be a weighted average of
the two scenarios). They are as follows:

Change compared to current situation per fund | Estimated average change
and host jurisdiction compared to current situation for
all funds marketed crossborder

Cost reductionss On average down by G06|Down 3y8milion
in scenario A jurisdiction in the first year when entering into t| oneoff
jurisdiction.

On average down by 0 Down by G4 306 mi
host jurisdiction. Ongoing

Cost reduction On average down by at|Down by 0 467 mi
in scenario B and jurisdiction in the first year when entering iff one off
the jurisdiction.

On average down by U Down by 0440 mil
host jurisdiction ongoing

% Source: PwC, Benchmark your Global Fund Distribution, March 2017.
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A further breakdown of the cost reductions can be provided, as the total costs are composed of
different categories. Whdnoking at ongoing costs, the cost reductions at a per fund and host

jurisdiction level are as follows:

Type of cost

Description of action

Change compared to
current situation for one
fund (in %)

Change compared to
current situation for
one fund (in monetay
terms)

Substantive
compliance costs:
direct labour costs

in-house compliance/ counse
linked to analysis of marketin
requirements, administrative
requirements, notification,

- 25509 advicelinked to
taxation and market
structure remains, evaluatio
of other elements and

-0286.5 to

Scenario A regulatory fees and out of administration is simplified
scope drivers but not eliminated
Substantive Legal counsel costs, linked td - 25-50%: advice linkedto [-Uu 1, 7463 749

compliance costs:
costs of external

analysis of marketing

taxation and market
structure remains, evaltion

requirements, administrative

services requirements, notification, of other elements and
regulatory fees and out of administration is simplified
Scenario B scope drivergndto but not eliminated
undertaking administration
Substantive Administrative requirements/| - 90 %° -04, 437 ann
compliance costs: | local facilities
costs of external
services
Scenario A and B
Regulatory Regulatory fees on national | - 5%°’ -0109.70 on
charges level in host Member States

Scenario A and B

7. OTHER SPECIFIC IMPACTS OF THE RETAINED POLICY OPTIONS

As demonstrated in the section above, the package of preferred options should lead to
significant cost reductions for asset managers that distribute their investment funds cross
border or intend to do so in the near future. These cost reductions wiltticu[za have a
positive effect for small fund managers. The costs associated with regulatory barriers have a
bigger impact on these managers, as they manage a smaller number of funds or have fewer
assets under management and consequently have a sma#eousa which to spread the

% The estimated change is based on the following elements: The initiative does not cover out of scope drivers,
most impotantly taxation. The public consultation showed that stakeholders consider that about 40% of the
barriers are linked to out of scope drivers. With respect to each addressed barrier, the improvement will be
significant, but not materialize in a 100% redauctie.g. the barrier national marketing requirements sometimes
lack transparency is addressed by creating transparency, while asset managers will still need to need legal advice
to analyse the provided information. Moreover, the implications will difanfMember State to Member State.

As a consequence, an estimate with a positive impact6025cost reduction has been calculated.

% Costs for local facilities will fall, but some costs will be linked to providing information in the investor's
language.

" The level of regulatory fees is not directly affected by the retained policy options, but increased transparency
can have a slight indirect positive impact.
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costs. The costs associated with regulatory barriers can even prevent them from marketing
their funds crossorder altogether.

Although the proposed policy options do not have a direct impact on small and medium
enterprises (SM& more broadly, they will indirectly benefit from the initiative as increased
crossborder distribution of investment funds would accelerate the growth of EU investment
funds and allow them to benefit from economies of scale. This in turn, would in¢thease
availability of financing for SMEs offered through these investment findsparticular from
venture capital funds.

As to the social and environmental impact of the proposed policy options, again the benefits
are indirect as investment opporturstia investment funds pursuing social or environmental
goals should increase due to increased dposder distribution, which in return could
accelerate growth in these areas.

8. MONITORING AND EVALUATION

Providing for a robust monitoring and evaluation heeusm is crucial to ensure that the
rights and obligations envisaged in the above mentioned Directives and Regulations are
complied with.

When establishing the detailed programme for monitoring the following elements should be
taken into account:

The timely and correct transposition of the new requirements into national law will be a key
indicator for their success. The obligation of the Member Statd®itg“into force the laws,
regulations and administrative provisions necessary to comply with thestivie' should be
included in the Directives. The final transposition by the Member States of the new
requirements needs to be accomplished by the prescribed transposition deadline. The time
limit for transposition of the changes to the UCITS and AlFMeBlive will be twentyfour

months after publication in the Official Journal of the European Union. Twieatymonths

appear to be an adequate period for transposition of the changes into national law. Member
States should report on the effective impleragan, i.e., they should notify the text of the

main provisions of national law which they adopted in the fields governed by the Directive.

Wherever necessary, the Commission will follow the procedure set out in Article 258 of the
Treaty in case anylember State fails to respect its duties concerning the implementation and
application of EU law.

For further monitoring and preparing an evaluation of the impact of the legislative initiative,
the following nomexhaustive list of sources could provide farbasis for information
gathering:

a) Websites of competent authorities regarding national marketing requirements and
regulatory fees and charges,

b) ESMA database regarding national marketing requirements,

c) ESMA database regarding regulatory fees and charges,

d) ESMA interactive tool for regulatory fees and charges,

e) ESMA database for notifications (notifications, updateshat#ication regarding
crossborder distribution of funds).

Whereas source e) would help the Commission to verify whether the generalgipdiciive
has been met, sources a) to d) could help to analyse in how far the specific policy objectives
have been met.
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The indicators for monitoring and evaluation linked to these sources would include the
following output:

9 creation/update of websitélatabases by competent authorities and ESMA (use of
sources a to c), checks whether information is available on these websites;

1 creation of an interactive tool for regulatory fees and charges by ESMA (use of source
d), check whether the tool is up and rungn

The timing of the monitoring needs to take into account the transposition deadline of 18
months of the Directives forming part of this initiative.

As to the evaluation of the results and impacts, the analysis should take into account source
e). Thissource permits to identify the number of notifications in total and per Member States,
as well as the growth rate in total and per Member State. The analysis should take into
account the benchmark of the current increase of droster fund distributionthe average

growth of the number of crodmrder funds over the last five years was 6.8% per’yelt

other things equal, growth should further accelerate thanks to this iniffative

No sooner than five years after the date of transposition of thetbee forming part this
legislative initiative (UCITS and AIFM Directive$y the Commission shall carry out an
evaluation of this initiative, unless underlying legislation provides for an earlier evaluation
deadline. The Commission will take the sources iadicators mentioned above into account
and rely on a public consultation and discussions with ESMA and competent authorities. The
evaluation shall be conducted according to the Commission's better regulation Guidelines.

% pwC, Benchmark your Global Fund Distribution, March 2017.

% Annex 10 contains calculations have situation should further improve per each additional percent of
growth.

10 The Regulations forming part of this initiative are directly applicable. However, as the evaluation should
cover the initiative globally, the timing is defined in function of tbecerned Directives.
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ANNEX 1: Procedural information

Lead Directorate General
DirectorateGeneral for Financial Stability, Financial Services and Capital Markets Union.

Reference Agenda Planning / Work Programme
The initiative is included in the Commission Work Programme 2018.

Inter Service Steering Group

Work on the Impact Assessment started in June 2017 with the first meeting of the Steering
group held on 26 July 2017, followed by two further meetings on 21 September and 18
October 2017.

The Inter Service Steering Group was formed by reptasives of the Directorates General
Competition (COMP), Economic and Financial Affairs (ECFIN), Internal market Industry
Entrepreneurship and SMEs (GROW), Justice (JUST), Communications Networks Content
and Technology (CONNECT), Taxation and Customs Wr(ibAXUD), the Legal Service

(LS) and the Secretariat General (SG).

The draft report was sent to the Regulatory Scrutiny Board on 27 October 2017. The
Regulatory Scrutiny Board delivered a positive opinweith recommendations to further
improve the draftimpact Assessment repooin 1 December 2017The draft report has
subsequently been modified to take into account comments from the ‘Bbaie main
changes related to factors that affect cfessler not covered by the initiative, description in

the baseline of recent initiatives that have an (indirect) impact on-baster distribution of

funds, the structure, presentation, assessment and comparison of the options and the
presentation, documentation and qualification of the quantitative methotiseamnicsults.

Evidence used in the impact assessment

This impact assessment is based primarily on stakeholder consultations and additional desk
research of the Commission services. More specifically, sources include:

1 replies by stakeholder to the followg three open consultations:

i. a public consultation on the Green Paper on the Capital Markets Union, 18
February to 13 May 201%:

ii. a public consultation in the framework of the Call for Evidence on the EU
regulatory framework for financial services inuii feedback and empirical
evidence on the benefits, unintended effects, consistency and coherence of the
financial legislation, 30 September 2015 to 31 January’2916

iii. a public consultation on cro$®rder distribution of investment fund, 2 June to 9
Octoker 2016%);

1 feedback from stakeholders through 28 targeted interviews of stakeholders who

responded to the consultations (out of 64);

191 The opinion of the Regulatory Scrutiny Board is availabl§ &: ]

192 http://ec.europa.eu/finance/consultations/2015/capitaketsunion/index_en.htm

103 http://ec.europa.eu/finance/consultations/2015/finaneigllatoryframeworkreview/index_en.htm
104 http://ec.europa.eu/finance/consultations/2016/ebosdersinvestmentunds/index_en.htm
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1 feedback from stakeholders through 15 bilateral meetings between the Commission

services and stakeholders who did not oesjto the consultations;

a targeted survey based oraadomized stratified sampling proceddrte

aregression analysi®:

statistics and data from various sources, including Morningstar, ESMA, European Fund

and ﬁgset Management Association (EFAMARNd tte Investment Company Institute

(cn—=

1 market reports and dedicated studies by consultancy firms (Price Waterhouse Coopers,
Deloitte, etc.); and

1 academic (economic) literature.

=A =4 =4

In addition to these sources, the Commission services also took into attmoerthange of
views between Member States on barriers to eéposder distribution of investment funds
that took place in the context of the Expert Group on barriers to free movement of'¢apital.

For a detailed description of the methodological approacalytical methods, and limitations
of the evidence underpinning this impact assessment, see annex 4.

19 see annex 4 for details regarding the methodology.

1% The regression analysispsesented in detail in annex 6.

197 http://www.efama.org/statistics/SitePages/Statistics.aspx

108 http://www.icifactbook.org/

199 http://ec.europa.eu/transparency/regexpert/index.cfm?do=groupDetail.groupDetail&grouplD=3388
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ANNEX 2: Stakeholder consultation

On 18 February 2015 the Commission launched a Green Paper consulting on its overall
approach to building a CMU. T included asking how to improve investment fund
distribution across the EU.

On 30 September 2015, the Commission services launched a Call for eViliemdtng
feedback and empirical evidence on the benefits, unintended effects, consistency and
coherene of the financial legislation adopted in response to the financial crisis.

Responses to both the CMU consultation and the Call for evidence suggested that regulatory
barriers to the crodsorder distribution of funds prevented the full benefits of tmglei
market being realised.

Meetings/conference calls were organised with ESMA, asset managers and investor/consumer
associations in order to address the most relevant issue in the public consultation.

Additional information on national practices wasigbt from national competent authorities.

In 2016, ESMA conducted, in consultation with Commission Services, a survey among
supervisors, requesting details on current national practices in several areas, including
regulatory fees and marketing requirements

Based on the input received from the CMU Green Paper and the Call for evidence and the
mapping exercise realised by ESMA, the Commission services launched, on 2 Juhk 2016
public consultatioh? on the cross border distribution of investment funds.eithe
feedback already received, the public consultation was particularly detailed, seeking specific
examples of the problems faced and evidence of their impact.

In order to foster stakeholder engagement with the consultation and to seek early feedback,
the Commission also organised a number of roadshows with asset management associations
in the Member States acting as the main hubs for fund management and domictftatan.
roadshows were held with (national) industry associations and their members.

In order provide sufficient differentiation of stakeholder opinions, several meetings and
conferences calls were held with European and national investors associations in order to
incentive them to response to the consultation and to take on board thesrnsoabout
investor's protection. In addition, the consultation was presented to the Financial Services
User Group (FSUGY* on 15 September 2016. Despite these efforts investor associations
provided only limited feedback mainly due to their limited res@ineereas at the same time

the number of consultation increases. In consequence, consumers and investors associations
have to allocate their 'limited’ resources to their main priorities. Another explanation is the
fact that European and national investongumer associations are outnumbered compared to
the number of European and national industry associations. This explains also why so few
investor associations have responded.

64 responses were received to the public consultation: 52 from private otigasisar
companies; 8 from public authorities or international organisations and 4 from private

19 hitp://ec.europa.eu/finance/consultations/2015/finasreiglilatoryframeworkreview/index_en.htm

M1 The consultation closed officially in October 2016

112 hitps://ec.europa.eu/info/publications/consultatioossbordekdistributioninvestmentfunds_en

13| uxembourg, Paris, Dublin, London, Frankfand Brussels

14 The FSUG was set up by the European Commission in order to involve users of financial services-in policy
making.
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individuals (the summary of responses received is included in annex 3). Most of the asset
managers have contributed to the consultation through their natsswdiations who have
contributed then to the response of their European associations. In consequence the responses
received from national and European associations represent a significant part of the asset
manager sector. For example, EFAMA representaigirots 28 member associations and 62

corporate members close to u 23 trillion in
managed by 58.400 investment funds at end 2016.

At the request of the Commission and based on the evidence received, ESt&tedma
follow-up survey in 2017, seeking further information on specific marketing practices and
notification requirements in each Member States.

Commission Services also sought further information through meetings with the fund industry
and European irestor associations. In addition, a questionnaire was sent to eight trade bodies
on the various areas covered by this initiative. A particular focus was placed on attempting to
quantify the costs of the regulatory barriers to clomsler distribution andgiential benefits

of removing these barriers for asset managers and investors. Moreover, a targeted survey
based on a randomized stratified sampling procedure was conduciée responses to this
targeted survey are included in figure 1 below.

In addition, an Inception Impact Assessment was published for consultation. Five responses
have been received mainly from investment funds managers, their associations and also
distributors/financial advisors' associations. They were all supportive of the actiatethby

the Commission on reducing the barrier to the chmgsgler distribution of funds.

Commission Services has used publically and privately available information to supplement
responses received to the consultations mentioned above. This incitddsodh EFAMA,
Morningstar and from private companies. Additionally, we have reviewed academic literature
for evidence of the economic impact of crisder distribution on competition and expected
consumer behaviour.

Table 1i Responses targeted survey based orrandomized stratified sampling procedure

SECTION 1

1. For each of the items below, indicate to what extent % Agree/
you feel that-in your experience they are a barrier to Strongly

the crossborder distribution of your fund(s) in the EU.: | Av. S* Av. L * agree
Regulatory barriers 3.67 3.67 75%
Localdemand 2.83 3.86 54%
Taxation 4.00 4.14 85%
Local distribution network market structure 3.17 3.43 54%

M5 A questionnaire was sent &osample of 60 funds with various sizes (equally divided over small, medium and
big).
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2. For each of the regulatory barriers, indicate to what
extent you feel that-in your experience they are a
barrier to the cross-border distribution of your fund(s)

in the EU.:

National marketing rules 3.33 4.00 62%
Regulatory fees 3.33 3.00 46%
Notification process 3.33 3.00 38%
Local agent 3.33 3.71 62%

3. Would a positive change in the items below result in a
increase of your crossborder activity, provided that
there is no change with respect to the other barriers

listed below.:

Regulatory barriers 3.83 3.71 7%
Local demand 3.50 4.14 69%
Taxation 4.33 3.71 7%
Local distribution network market structure 4.17 3.14 69%
SECTION 2

4. Regarding regulatory barriers, please indicate which % EU % National
approach you feel is most appropriate to increase your | % EU transparency transparency
crossborder distribution of funds.: harmonisation** ** *

National marketing rules 7% 15% 8%
Regulatory fees 83% 17% 0%
Notification process 100% 0% 0%
Local agent 85% 8% 8%

5. For each of the specific regulatory barriers, indicate to
what extent you feel that a reduction would increase

competition:

National marketing rules 69% 15% 15%
Regulatory fees 75% 17% 8%
Notification process 92% 0% 8%
Local agent 7% 8% 15%

6. For each of the specific regulatory barriers, indicate to
what extent you feel that a reduction would investor's
choice more investment opportunitiesiower fees, etc.):

National marketing rules 55% 27% 18%
Regulatory fees 67% 8% 25%
Notification process 67% 25% 8%
Local agent 64% 27% 9%
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* Respondents were ask to rank each item on a scalé ggtiongly disagree

strongly agree]

** \Whereby 'EU harmonisation' refers to harmonising requirements at European level,

'EU transparency' to increasing transparency at the European level and 'Natisprencyat to increasing
transparency national level
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ANNEX 3: Who is affected bythe initiative and how?

Fund managersshould face reduced costs in distributing funds across borddgnugh
harmonisation of, and easier access to, national requirements, which should act as an
incentive to test new markets and test their funds moradbroThis is particularly the case

for the smaller managers and smaller funds where the funds are disproportionately larger.

Investors across the EU should be offered a greater range of attractive investment
opportunities as a result of the initiative. Agesult, they will be more likely to choose to
invest in funds in comparison with other types of investment, and more likely to invest in
crossborder funds.

Given that investment options for retail investors are more restricted, they should particularly
benefit. However, professional investoshiould also benefit from a greater range of
investment funds. The initiative will lower barriers and encourage greater choice. This is
particularly the case for some niche sectors. For example in the Memben@tatedhere is
currently lack of clarity over prenarketing, the initiative should mean that professional
investors gain access to early Venture Capital / Private Equity funding rounds.

ESMA will face with additional and ongoing work linked to the setéithe central database
covering in particular the domestic rules on marketing and regulatory fees in each NCAs but
also covering the notification.

National Competent Authorities will face some initial additional and ongoing work in
implementing the changesnvisioned, such as translating requirements into a language
commonly used in financial services, and introducing rules femadécation'.

SMEs Although the proposed policy options do not have a direct impact on small and
medium enterprises (SMEs) neobroadly, they will indirectly benefit from the initiative as
increased croskorder distribution of investment funds would accelerate the growth of EU
investment funds and allow them to benefit from economies of scale. This in turn, would
increase the\ailability of financing for SMEs offered through these investment funas
particular from venture capital funds.
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ANNEX 4: M ethodological approach, analytical methods, and limitations

Overview
The analysis underlying the impact assessment is lmas8anethodological approaches:

1. desk research;
2. qualitative analysis and;
3. quantitative analysis.

The data usedstems from several different data sources. Input from the stakeholder
consultation, the followup survey and targeted interviews are used tha qualitative
analysis. In addition data from existing databases such as Morningstar, EFAMA and ICI
Global were used. Morningstar data was used for the quantitative analysis. This was
supplemented with market reports and dedicated studies (Price Wateoopers, Deloitte,

etc.)

1. Desk research

A literature review was performed regarding the determinants of cross border fund
distribution and resulting impact on competition and consumer choice. The relevant
(academic) literature was also consulted to gaimsight into fund market developments.

2. Qualitative analysis

Qualitative analysis is based on the information collected via the stakeholder consultation.
We followed the following Jold methodological approach to the consultation of
stakeholders:

0] public stakeholder consultation;
(i) stratified randomized sampliflgased consultation;
(i)  anecdotal evidence gathering based on targeted interviews.

(i) The public stakeholder consultatiamas conducted prior to the impact assessment. The
consultation was open sthe design would ensure sufficient representation of different
stakeholders, maximize the number of respondents, and allow for sufficient spread in opinion
(in case opinions would differ). The public consultation thus provided insight on the average
opinion for each stakeholder group concerned and the level of consensus within each
stakeholder group.

Details on the public consultation can be retrieved in Annex 2.

(i) A stratified randomized samplidgased consultatiomvas issued in order to supplement
the public consultation.

This second survey allowed for differentiated opinions along these two dimensions (large
versus small funds and active versus-active funds). The randomized stratified sampling
approach ensured maximum representativeness forea ¢gvel of confidence. In addition,
specific questions were introduced to obtain more information on topics for which the public
consultation yielded no sufficient input

The result allowed to further insight into the differences between large and s@idisU

funds: the effect of costs and other factors on the decision to go cross border may differ
between large and small funds. These factors as well as any improvement in these factors as a
result of proposed measures might also differ along funds degeadiwhich are currently
already distributing funds cross border and other funds.
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The randomized stratified sampling proceeded as follows.

- Population considered

T
il

As a starting point, 25,313 UCITS funds, being all the UCITS funds domiciled in EEA
basedon the consultation of the Morningstar database on 6 October 2017.

Only the funds with size larger than 1 million EUR have been withheld, resulting in
24,193 funds. Funds smaller than that threshold would not be significant in the contest
of this analysisthey are not likely to be distributed cross border anyway.

- Total sample size

l

T

The size was determined in order for the responses to be representative for the
population with a 90%onfidence level. Based on conventional statistics, a sample
size of 2@ observations is recommended.

The final sample takes into consideration a-response rate of 10%.

- Stratification of sample

1
T

Fund size and whether fund manager are currently distributing the funeboroles *®

are used as the 2 dimensions for stratification.

With respect to sizeye construct size deciles and only consider the two most extreme
deciles (decile 1 and decile 10) given that we are interested in possible differentiation
of opinion along the dimengis.

To further assure maximum representativeness within the smallest and largest size
decile, both the largest and smallest size decile are subsequent split into 3 equal parts.
With respect to crosBorder activity we use a binary dummy variable to assignds

being distributed crossorder or not'” We ensured that the sample mirrors the
number of crosdorder funds in our population to assure representativeness. The
observed percentage of crdssrder funds to total population is 34%, i.e. overall we
observed 34% of UCITS are marketed cross border (i.e. they are notified for sale in at
least two countries).

As a result, we end up with a 6x2 classification matrix along size anc-moodsr
activity where each time 3 size classes are taken from the tlanggéssmallest size
decile.

- Randomization:

1
1

To select random funds for each of the 6x2 groups, funds were classified in these
groups based on the rules explained above.
Funds were assigned a unique number and random funds per group were selected
based ora random number generator.
We proceeded in 2 rounds
o In round 1 random funds were selected and the survey was submitted to the
manager of the fund
o In case of insufficient replies per group to achieve thesptdevel of confidence,
the survey was resetd another random fund of that group. This fund was again
selected based on the random number generator.

116 Binary dummy variable (yes: funds currently distributed crossler; otherwise value set to no.
17 Hence, the original 10x2 classification matrix is shrunk to a 2x2 matrix.
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1 The number of funds are as follows:

o We divided the sample size to have the number of observations for the two
deciles, reaching a total of 54 obseiwas (i.e. 2 x (268 x 10%) = 54).

o Considering response rate of 90% we round the sample sé®dditservations,
i.e. 10 observations for each of tieesub-groups according to size

o Of these 10 funds, we select each team 3 dvosser funds and 7 funds thare
marketed only domestically to match the crbesder distribution rate in our
sample as explained above. Final number of funds in the stratified sample is
summarized in the table below.

Table:Number of UCITS funds selected for survey

Funds withcrossborder distributiofY Others
Decile 1: 10% largest funds
LARGE T Top (1/3) 3 7
LARGE T Medium (1/3) 3 7
LARGE | Bottom (1/3) 3 7
Deciles 29 [Not considered]
Decile 1: 10% smallest funds
SMALL T Top (1/3) 3 7
SMALL T Medium (1/3) 3 7
SMALL T Bottom (1/3) 3 7

(*) 34% of funds are distributed crebsrder in our population based on Morningstar. Figures are rounded to determine the number of funds.

3. Quantitative analysis

A quantitative analysis was performed in ordeexamine if factordeyond structural factors
(local distribution channel etc.) and (expected) demand are related to thebambes
distribution of funds. More particularly, we aimed at testing the impact of costs. The results
provide an indication regarding the extentwhich regulatory measures that would reduce
these costs could impact the level of crbesder distribution. Regulatory fees related to
crossborder activity are used as a measure for ¢oSts.

Details of the analysis are presented in Annex 6.

In essence, westimate a robust regression relating the ebmsder distribution of funds to
different measures of regulatory fees. Fees are considered separately for professional and
retail investors and are split up between-offdees and ongoing fees.

In additian, a market entry variable is used as an instrument to proxy for the attractiveness of
the local market™®

The full model from which different specifications are drawn can be summarized as follows:

18 |mportantly, the costs of going creberder will not only consists of regulatory feast lwill also consist of
additional compliance cost and other costs as indicated in Annex 10.

19 The attractiveness of the local fund market will be influenced by a number of factors such as local distribution
channels, (expected) demand, and taxation. Tfaeders will not only affect the crodsorder distribution of

funds but will also affect the entry decision of other funds in a similar fashion which provides the basis to use the
market entry variable as an instrument. In the sensitivity analysis wel@ttfund flows as a more direct proxy

for local demand
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Cross-border fund distribution :flz Regulatory fee proxy:local market attractiveness proxy)

With theregulatory fee proxgqual tooneoff fees andngoing fees for profession investors
or retail investors.

Limitations

a. Existing limitations

All reasonable efforts have been undertaken to collect and analyse available evidence. There
are nevertheless still some remaining limitations to the cuapptoach which should be
taken into consideration when interpreting the evidence.

Public stakeholder consultatianalthough the consultation was open the number of responses
Is with 64 responses limited. More responses could have yielded more infornegfaoding
the extent that there was consensus among individual stakeholders on certain subject.

Stratified randomized samplinpased consultation sample selection was set up to be
representative with a 90%vel of confidence. 12 responses were receiveer dhe first
round.

Regression analysisldeally, we would have liked to analyse the total effect of costs
(regulatory fees, compliance costs, search costs) on the decision to gbardessbut data is
only available for regulatory fees.

Fund databasegMorningstar) and other data sourcegunds are not obliged to report data.
As a result none of these databases or data sources has complete coverage. As a case in point,
the reporting on Morningstar database is based on a voluntary reporting from assgtnha

The number of UCITS funds included in the Morningstar database is estimated to be about
80% of the number of UCITS reported by EFAMA. Morningstar data for AlFs is far less
representative. Hence, AIF data from Morningstar is only indicative anddshe interpreted

with caution. As data provision is not compulsory, there are also some discrepancies between
the data reported by various data sources.

Granular cost data and itemizationAs indicated above, detailed information on all costs
influencing the crossborder distribution funds (regulatory fees, compliance costs, search
costs) is not available at a granular level per Member State. Regulatory fees are available at
this level of detail, but they only constitute a small part of total costs. Gamapl costs for
crossborder activity (e.g. legal advice) are often considered together with compliance cost of
other outof-scope drivers or other business activities, making it difficult to have a very
clearly defined itemization.

Quantitative forecast n dynamic baseline scenario and effect of policy action

Historical data on crodsorder distribution and its driver is limited.
As a result, the expected growth rate based on a multivariate forecast cannot be estimated.

As argued in Annex 11, a fund nager's decision to distribute a fund crbssder will be
influenced by discretionary strategic considerations on the one hand and the attractiveness of
the local market on the other hand. The latter include the (i) marginal costs of going cross
border toa specific national market; (ii) structural factors of the local market; and (iii)
expected demand. In addition, we identified a number of importaxdfeagtope drivers (e.g.
taxation) as summarized by the problem tree.
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As a result, it is not feasibilityo have point estimates on cost reduction induced by option
policies in view of the lack of historical data on these drivers that shape thebordss
decision process.

b. Interpretation of results and strategy to mitigate effect of limitations
Public staleholder consultation

- It is important to note that in spite of the small number of responses, the coverage for the
fund management industry is good nonethelesstof the asset managers have contributed

to the consultation via their national assdoias, which in turn have contributed to the
viewpoint of their European associations. Given that the majority of funds are members of a
fund association, the responses from national and European associations represent a
significant part of the asset managector. For example, EFAMA represents though its 28

me mber associations and 6 23 tdllom i ;assetd @enderme mb e
manage me nt 14d trillion managed by 58,400 investment funds at end 2016.

- To overcome concerns about lted differentiation of opinion within stakeholder groups,
we setup the stratified randomized samplibgsed survey where groups were selected to
allow for maximum differentiation between large and small funds and active aractioa
funds (crossorder distribution), while remaining representative for the population. In
addition, new questions were introduced to address limited responses to specific issues.

- Further differentiation of stakeholder opinions was established by:

o consulting ESMA in order tget their feedback on the policy options considered and
their costs;

0 by checking the policy options with an investor association (Better Finance) to ensure
that the retail investor's protection is not reduced,;

o0 by organising several dibc conference calland meeting with asset managers
associations and asset management companies in order to evaluate the impact of the
options considered.

- As a resultthe variation in responses in the industry stakeholder group is increased, while
the extra questions cqieted the picture on crof®rder related issues.

Stratified randomized samplingpased consultation

- Although the sample selection was set up to be representative with de@€%of
confidence, only 12 responses were received after the first round.

- Hence, we initiated a second round were additional funds were randomly selected, which
yielded 1 additional answer.

- Importantly, we obtained an equal split between small funds (46%) and large funds (54%),
indicating that the results will provide insighto different opinions of small and large funds.

- In effect,the results are still very informative in terms of possible different opinions of small

and large funds (as both type of funds answered to the survey) and help to address open issues
for which the consultation did not provide sufficient feedback. The representativeness of the
answers is however lower than anticipated.
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Regression analysis

- Ideally, we would have liked to analyse the total effect of costs (regulatory fees, compliance
costs,search costs) on the decision to go cilessler but data is only available for regulatory
fees.

- We accommodated this by collecting estimates on the total costs, as presented in Annex 12,
but data is not available on a per Member State basis.

- As a result, the regression resulisthat rely only on regulatory feeprovide no direct
evidence on the relation between total costs and -bmsker activity, but provide an
indication on the importance of natructural factors on the decision to distribetess
border. They also give an indication regarding the effect of total costs under the realistic
assumption that total costs are positively related to regulatory costs.

Fund databases (Morningstar) and other data sourcésnds are not obliged to repatata.
As a result none of these databases or data sources has complete coverage. As a case in point,
the reporting on Morningstar database is based on a voluntary reporting from asset managers.

The number of UCITS funds included in the Morningstar dawlm®estimated to be about
80% of the number of UCITS reported by EFAMA. Morningstar data for AlFs is far less
representative. Hence, AlF data from Morningstar is only indicative and should be interpreted
with caution. As data provision is not compulsdhgre are also some discrepancies between
the data reported by various data sources.

Granular cost data and itemization

- Estimates on the total costs were collected from feedback from stakeholders (cf. Annex 12).
A general cost mapping based on a breatiple of responses was not possible.

- We accommodate this by trying to achieve as much granular information through targeted
consultations. In addition, we also indicate the source of information on which we relied.

- As a result costs for individual dnd might deviate from the estimates due to the small
sample that responded. Costs are likely to be higher in case they deviate because smaller
funds are less inclined to answer and face higher costs on a relative basis. Hence, our figures
could be consided to be conservative estimates.

Quantitative forecast on dynamic baseline scenario and effect of policy action:

Historical data on crodsorder distribution and its driver is limited. As a result, the expected
growth rate based on a multivariate fore@sinot be estimated.

As argued in Annex 11, a fund manager's decision to distribute a fundboraes will be
influenced by discretionary strategic considerations on the one hand and the attractiveness of
the local market on the other hand. The laittetude the (i) marginal costs of going cross
border to a specific national market; (i) structural factors of the local market; and (iii)
expected demand. In addition, we identified a number of importaxdfeagtope drivers (e.g.
taxation) as summarizday the problem tree.

As a resultit is not feasible to have point estimates on cost reduction induced by policy
options in view of the lack of historical data on these drivers that shape thebordes
decision process. Results will however still rdvalae direction of the impact. We
accommodated this by introducing dedicated survey questions to assess the extent to which
barriers are binding to evaluate the expected effect of policy actions.
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Overall, significant efforts have been undertaking to suppioe analysis of crodsorder
distribution of funds in the EU and the evaluation of policy options based on 3
methodological approaches. Each of them has its merits but also its limitations and we
discussed our approach to mitigate the effect and #stafh the analysis.

As the combined evidence stemming from the various methodological approaches provide
corroborating evidence, it can be considered to be a sound basis for the impact assessment
despite the inherent limitations of each of the individymdroaches.
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ANNEX 5: Evaluation of relevant provisions in AIFM and UCITS Directives

Section 1 Introduction

Purpose of the evaluation

Collective investment funds in the EU are regulated under the Undertakings for Collective
Investment inTransferable Securities (UCITSjand Alternative Investment Fund Managers
(AIFM)**! Directives. One of the main objectives of these Directives was to establish a single
market for investment funds, in particular through the creation of a marketing pagsypcint,
allows funds to be marketed across the EU without additional authorisation in each Member
State.

While the marketing passports in the Directives have had some success in supporting the
distribution of investment funds across the EU, available slaggests that to date much of

the market remains structured along national lines. This indicates that the single market for
investment funds has not exploited its full potentlRkesponses to various Commission
consultations and additional desk researchthef Commission services identified several
factors that limit the crosisorder distribution of funds. One important factor is regulatory
barriers, which follow from diverging and difficult to determine national requirements and
(supervisory) practices ragding the use of the EU marketing passport under the two
Directives.

In this context, the purpose of the evaluation is to assess to what extent the existing EU rules
on crosspborder distribution of investment funds have met their principle objectiadsin
particular whether they have been efficient, effective, coherent, and relevant and have
provided EU addegdalue. This retrospective evaluation has been conducted in parallel with
the work on the impact assessment (I1A) and is presented as a steraah@x to the impact
assessment. The results of the evaluation have been incorporated in the problem definition of
the impact assessment.

Scope of the evaluation

This evaluation does not constitute a full review of the two Directives; it only focuses on the
rules on the use of the marketing passport for investment funds contained therein. As such, the
evaluation provides an assessment of the Directives focusitigg guotential factors that may

have prevented the wider distribution of investment funds as compared to initial expectations.
To the extent possible, the evaluation assesses the rules in the context of the five evaluation
criteria, as required by the Beatteegulation guidelines.

Both the UCITS and AIFM Directive will be subject to broader reviews in the near future. An
overall review of the AIFM Directive started recently with a tender for an external study on
the functioning of the Directive. The tenderas awarded in September 2017 and the
contractor will have a year to carry out its tasks. An overall review of the UCITS, including a
review of the application of criminal and administrative sanctions, was initially expected by
no later than September 201FAowever, this review has been delayed as not enough
experience has been gained with the practical application of elements introduced with the
most recent amendments to the Directive through UCITS V.

120 hitp://eurlex.europa.eu/legalontent/EN/TXT/?uri=celex%3A32014L.0091
121 hitp://eurlex.europa.eu/legalontent/EN/TXT/?uri=celex%3A32011L.0061
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For both (overall) reviews it will take at least urtkie end of 2018 to gather enough evidence

to be able to decide whether any legislative changes should be initiated. This is the reason
why the initiative on crosborder distribution of funds is being pursued now on a stdorke

basis. The potential toake significant progress in reducing barriers and bolstering the single
market for investment funds thus providing a tangible contribution to CMU on the short
termi justifies taking action now instead of waiting for the broader reviews.

The evaluatiortakes a holistic approach to the rules on chumsler distribution, meaning

that it covers UCITS and AlFs and consequently also EUVECA, EUSEF and ELTIF funds (as
these are AIFs). However, this evaluation does not cover the rules included in the EUVECA,
EUuSEF and ELTIF Regulations, nor any of the elements which were amended in the recent
EuVECA and EuSEF review but which are not yet implemented. The reason for this is that
the rules on the crossorder distribution for these funds either follow directlyaoe copied

from the AIFMD.

Section 2 Background to the initiative

Description of the initiative and its objectives

The EU legislative framework for investment funds and its managers has at its heart the aim
of achieving a single market through a setutés under which managers (and funds) have the
opportunity to compete across the EU to the benefit of investors and investee firms. An
important element to achieve this aim is the marketing passport as foreseen in the UCITS and
AIFM Directives, which is dsigned to allow investment funds to be marketed across the EU
without requiring separate authorisation for each Member Statgther words, the general
objective of the UCITS and AIFM Directives was to provide for a single market for UCITS
and AlFs whit allows investment funds to be distributed across borders, within a harmonised
regulatory framework for the activities of their managers and féhds

In line with the internal market strategy, another important objective of the two Directives is
to ensurethat investor protection is not undermined by the greater freedoms of the internal
market. Other objectives of the EU rules for investment funds and their managers include
improving monitoring of macrprudential risks, and proper management and limitadion
micro-prudential risks. However, these objectives are not in the scope . Instead, this
evaluation focuses only on the objective that is central to -trmsker distribution of
investment funds, namely achieving a single market for investment funds.

A more detailed description of the UCITS and AIFM Directives and their specific objectives
is provided below.

a. UCITS

The UCITS Directive provides a harmonised regulatory framework for retail investment funds
at the EU level, and has laid the basis for alsimgarket for investment funds. The UCITS
framework has been considered largely successful in delivering an effectively functioning
single market for investment funds in the EU, including ensuring that investment funds are
suuitable for retail investors.

122 \While the UCITS Directive provides a harmonised regulatory framework for managers and their funds, the
AIFMD provides only a harmonisedaimework for the activities of managers.
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The UCITS Directive lays down common requirements for the organisation, management and
oversight of UCITS funds. The Directive defines a list of eligible assets in which a UCITS
fund can invest. It also imposes rules relating to the diversification anditigof the fund's
portfolio. The first UCITS Directive adopted in 1985 has provided the regulatory
underpinning for the development of a strong and quickly expanding European investment
fund market. This legislation was introduced when the Europearahfutud industry was in

its infancy. By providing a common harmonised template, before Member States' legislation
was fully developed, UCITS permitted market participants and authorities across the EU to
align on a common standard.

Overview ofmilestoneamendments to the UCITS Directive

Adoption date Reference
UCITS Directive 20 December 1985 Directive 85/611/EC
UCITS 1l 21 January 2002 Directive 2001/107/EC and Directive 2001/108/EC
UCITS IV 13 July 2009 Directive 2009/65/E(recast)
UCITS V 28 August 2014 Directive 2014/91/EU
Objectives

The UCITS Directive introduced the first financial services passport in the EU. Once a
UCITS fund had been authorised by the competent authorities of its country of domicile, it
could be marketed all over th&J. It simply needed to notify this intention to the competent
authorities of the host Member State.

The objective was to ensure that all players, asset managers, intermediaries and investors, can
exercise their respective single market rights. Marketgptaghould be in the position to fully
benefit from the single market freedoms and investor protection safeguards established by the
UCITS Directive, as well as from the efficiency gains that antougate legislative
framework should facilitate. These gla market opportunities not only concern the freedom

of the industry to do business but also the freedom and right of investors to participate in the
market in a fair and transparent way.

Background

As recalled in the UCITS IV impact assessm&nin the 1980s, the European industry for
investment funds had just started to develop. However, the existence of a patchwork of
national legislation had created an increasingly fragmented market. The first UCITS
Directive, which dates back to 1985, was adoptaut@er to overcome this situation. It aimed

to offer greater business and investment opportunities for both industry and investors in an
enlarged market. The UCITS Directive regulated the product. It set a series of requirements
with which investment fundseeded to comply.

The UCITS IV impact assessment identified some barriers to marketing funds in other
Member States' (MS) markets. In particular, the notification procedurea{iss the
competent authority of the host MS) introduced by the 1985 Dieecttas long and
cumbersome. The host regulator's role often exceeded the role defined in the Directive (i.e.
verification of the UCITS marketing arrangements in the host market) and thednib

limit was not always respected. The procedure has been peunpaa second authorisation of

123 http://ec.europa.eu/smartqulation/impact/ia_carried_out/docs/ia_2008/sec_2008_2263 en.pdf
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the fund by the host regulator instead of a simple communication of the UCITS intention to
market its units in the host market (as provided for in the Directive).

As further detailed in the 2006 "White Paper on enhanciagsitigle market framework for
investment funds®®, before marketing a fund in another Member State, the UCITS Directive
required the fund manager to file extensive documentation with the relevant local authority
and wait for two months while the latter iexd compliance with local advertising rules. The
deadline of two months was not always respected. Extensive efforts to remove the most
important sources of administrative friction were undertaken, culminating in BESR
guidelines in June 2006. However, sheimprovements were not able to overcome the
administrative and procedural obstacles that have their origin on outmoded provisions of the
Directive.

Therefore, in 2009 UCITS IV introduced a full (management) passport for UCITS
management companies andeavmotification procedure. This improved the time to market
by facilitating immediate access of UCITS to host markets. The backbone of this new
procedure was swift communication between home and host authorities (retulator
regulator notification), in péicular with the use of electronic means to speed up processes
and increase their reliability. From an investor protection angle UCITS IV introduced the Key
Investor Information Document (KIID). Finally, from an industry efficiency point of view,
UCITS IV facilitated crossborder mergers and masfeeder structures, allowing funds to
grow more easily.

In July 2012 the European Commission presented a proposal to amend the UCITS Directive
(UCITS V). This proposal was a direcbnsequence of the financiaisis and in particular

the Madoff events that had put in the spotlight the duties and the liability of the investment
funds depositariesThe UCITS V Directive mirrors, to a large extent, the provisions on
depositaries that were introduced in the AIFMDhieh were further implemented through
Delegated Regulation 231/2013. Although most of the provisions were similar to those
foreseen i n t he Al FMD, t he UCI TS \% has
arrangements, and a liability regime for custodmbrder to ensure the protection of retail
investors.

The UCITS V Directive addresses also other issues, such as the lack of harmonised sanctions
and administrative requirements across the EU and the lack of strict rules on asset managers'
remuneration. Howing the adoption in calecision, UCITS V Directive was published in

the Official Journal of the European Union on 28 August 2014 and came into force on 17
September 2014.

b. AIFMD

In 2013, the AIFMD introduced for the first time a harmonised framework tlier
authorisation, supervision and oversight of managers ofU®@ITS funds (so called
'Alternative Investment FundsAlFs*?%.The AIFMD regulates the management of AlFs and
the marketing of these funds to professional investors in the EU. Member Stgteéapoae
additional requirements for the marketing of AlFs to retail investors.

124 hitp://lec.europa.eul/internal_market/securities/docs/ucits/whitepaper/whitepaper _en.pdf

125The Committee of European Securities Regulators

126 Alternative InvestmenFunds (AIF) covered all the investment funds that are not UCITS such as private
equity funds, hedge funds, venture capital funds but also more traditional funds.
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AIFMs have to be authorised, and to obtain this authorisation they have to comply with the
requirements laid down in the Directive. These requirements cover, amongst odgr are
capital, risk and liquidity management, the appointment of a depositary, rules regarding
disclosures to investors, and reporting to competent authorities.

AIFMD does not regulate the fund itself (i.e. AIFs) but instead only targets the managers. The
AIFM Directive covers managers of all funds that are not captured by the existing UCITS
regulatory framework. Like UCITS, the AIFM Directive aims to create a single market for
alternative investment funds, but for the benefit of professional and sophdticasstors,

rather than for retail investors like in UCITS.

Objectives

The AIFMD aims to provide for a single market for AIFMs and AlFs through a harmonised
and stringent regulatory and supervisory framework for the activities of all AIFMs within the
EU. AIFMD also lays down the conditions subject to which EU AIFMs may market the units
or shares of EU AlFs to professional investors in the Union. Such marketing by EU AIFMs
should be allowed only in so far as the AIFM complies with the Directive and thestinark
occurs with the marketing passport.

Background

The AIFMD impact assessméfitrecalled that following the financiarisis that started in
2008, many Member States had introduced legislation for AIFMs; however, the scope and
content of national measures varied significantly, for example with regard to the requirements
for the registration and authorisation of AIFMseith prudential regulation, regulatory
reporting requirements, etc.

It is important to recall that the risks posed by AIFMs domiciled in one Member State are not
only of concern to the financial markets and market participants in that Member State. They
also have an important cro$®rder dimension. Indeed, the investor base of many AIFMs
business models is highly international, as investors seek to optimise and diversify their
portfolios by seeking investment opportunities in other countries.[JAIFMs are frequently

major players in financial markets outside their domicile and can have a substantial influence
on price formation and liquidity in these markets; and AIFMs investing in companies
frequently acquire portfolio companies located in other Member States.

The evidence in the AIFMD impact assessment highlighted the discrepancies under which
AIFMs could distribute AlFs on a croé®rder basis, resulting in legal and regulatory
obstacles to the cros®rder distribution of AlFs and manifesting themselvesiefollowing

areas:

Requirements to produce local disclosure documents to accompany the offer;
Restrictions on marketing, promotion, etc.;

Restrictions on placing entities approaching prospective investors;

Different approaches to defining the populatireligible investors;

Requirements regarding prior approval or registration of instruments;

Limits on the eligible offerors or intermediaries who are permitted to approach
prospective investors.

= =4 =4 -8 -9 _9

The AIFMD aimed at overcoming nationally fragmented regimegh might act as a barrier
to market integration by raising regulatory compliance costs for foreign competitors. The

127 hitp://eurlex.europa.eu/legalontent/EN/TXT/PDF/?uri=CELEX:52009SC0576&from=EN
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burdens associated with compliance with multiple regulatory regimes constraisbordes
business, with a consequent impact on thecieficy of AIF markets. AIFMs are therefore
unable to take full advantage of the available economies of scale (e.g. through increased fund
size and cost reduction). Investors do not have access to the complete universe of AIF in the
EU and therefore mightat be able to diversify their portfolio optimally and to choose the
funds with the best risketurn features for their investor profile. These problems are
compounded by differences in national provisions on investor protection and disclosures.

Theremovalof barriers to the efficient crodsrder distribution of AlFshould have allowed
for an internal market in AlFs in the EU to develop which is grounded in a robust and
consistent regulatory supervisory framework.

Intervention logic

The intervention logic below provides a descriptiom a summarised diagram formabf
how the UCITS and AIFM Directives were expected to work. It is also used in this
assessment to identify particular evaluation questions.

ucl T

Need:

Create a EU level regulatory framework for retail
investment funds.

L J

Objectives: *

Lay the basis for a single market for retail funds
and the conditions subject to which investment
funds could be sold to investors across borders.

Al FM

the management and administration of alternative

Need:
Harmonise requirements for entities engaged in
investment funds (AlIFs) i.e. non-UCITS funds

L J

4 Input: )
DIRECTIVE 2009/65/EC in the specific areas:
- marketing requirements

- regulatory fees
- administrative requirements

Objectives:*

Provide for an internal market for AIF managers (AIFMs)
and the conditions subject to which AIFMs may market
AlFs to professional investors in the EU.

\ - notification requirements Y,

Output:

Common requirements for the organisation,
management and marketing of UCITS.

Results:

Better functioning of the marketing passports to
allow UCITS to be marketed more easily across
the EU .

Impact:

Increase (i) the number and (ii) the assets under
management held by UCITS marketed cross-
border.

N N/

- marketing requirements
- regulatory fees

Input:
DIRECTIVE 2011/61/EU in the specific areas:
- notification requirements.

Output:

Common requirements for the management and
marketing of AlFs.

allow AlFs to be marketed more easily across the
EU.

Impact:

Increase (i) the number and (ii) the assets under
management held by AlFs marketed cross-

Results:
Better functioning of the marketing passports to
border. J

* Other objectives are not paf this evaluation
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State of play

The relevant rules in both UCITS and AIFMD have been implemented in all Member States.
However, national implementation of the Directives has resulted in differing interpretations of
the rules applicable to the usetbe marketing passports under these two Directi¥:eBor
example at least 17 Member States require that local facilities are present in their territory in
case of crosborder distribution of UCITS funds, whereas the remaining Member States do
not requirea physical presence. Moreover there is a lack of transparency regarding national
rules, e.g. regarding national marketing requirements or regulatory fees to be paid. For a more
detailed description of diverging and difficult to determine national reqeiné&nand
practices, see the answer on evaluation question 1 in section 5.

Section 3 Methodology

This evaluation is based primarily on stakeholder consultations and additional desk research
of the Commission servicE& More specifically, sources include

1 28 bilateral meetings between the Commission services and stakeholders who
responded to the consultations (out of 64);

1 15 bilateral meetings between the Commission services and stakeholders who did not
respond to the consultations;

1 three public (onlingconsultations: (i) the consultation on the Green Paper on the

Capital Markets Union (18 February 261%; (i) the Call for evidence (30

September 2018Y, and (iii) the public consultation on crelssrder distribution of

investment funds (2 June 20%%);

a targeted survey based on a randomized stratified sampling apptoach

aregression analysis:

statistics and data from various sources, including Morningstar, ESMA and the

European Fund and Asset Management Association (EFAMA).

= =4 -4

In addition to thessources, the Commission services also took into account the exchange of
views between Member States on barriers to ebosder distribution of investment funds
that took place in the context of the Expert Group on barriers to free movement of'¢apital.

Where possible the conclusions of the evaluation are based on triangulation of information
from different sources

128 Fyrther examples are provided in section 5.

129 The Directorate General fiinancial Stability, Financial Services and Capital Markets Unigas in charge
of this review. It was supported by the Directorates General and services which participated in the steering group
for the impact assessment, in particular the Secretariat General and Directorate Gemetainir Market,
Industry, Entrepeneurship and SME®irectorate General fafompetition Directorate General fdEconomic
and Financial Affairs Directorate General falustice and the Legal Service.

130 http://ec.europa.eu/finance/consultations/2015/capitaketsunion/index_en.htm

131 http://ec.europa.eu/finance/consultationsBfihanciatrequlatoryframeworkreview/index_en.htm

132 http://ec.europa.eu/finance/consultations/2016/ebosdersinvestmentfunds/index_en.htm

133 The methodology and its limitations is further described in annex 4.

134 The regression analysis is presented in detail in annex 6.

135 http://ec.europ@u/transparency/regexpert/index.cfm?do=groupDetail.groupDetail&grouplD=3388
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Limitations

While both the UCITS and AIFM Directive contain requirements for asset managers to report
information on the funds they manage the national competent authorities, the reported
information does not provide insights into the extent funds are distributed on #&ordes

basis. Moreover, ESMA reported that the AIFMD reporting system is not yet fully operational
and that the datis not immediately comparable. In this context, the Commission services had
to rely on public sources and professional databases for quantitative data.

However, data coverage from the Morningstar database and EFAMA is not complete. Funds
are not obligedo report data to Morningstar and not all managers are members of (national)
trade bodies that provide data to EFAMA. The number of UCITS funds included in the
Morningstar database is estimated to be about 80% of the number of UCITS reported by
EFAMA. Morningstar data for AlFs is far less representative. Hence, AIF data from
Morningstar is only indicative and should be interpreted with caution. As data provision is not
compulsory, there are also some discrepancies between the data reported by various data
sources.

For all the above reasons granular data was very difficult to obtain. In particular, data on the
detailed costs and administrative requirements for marketing -lbovdsr, as well as
differences between UCITS and AlFs, were not directly availalfensequently, it was
necessary to rely on bilateral meetings with asset managers and industry associations for
collecting selected information. It should be noted that anecdotal evidence was mainly
although not exclusivelyi provided by large asset mayss, as they have the most
experience with crosisorder distribution. As such, the overall analysis could be seen as
relatively biased towards the point of view of large asset managers.

Therefore, for the purpose of quantifying impacts this evaluationesnalutious use of
available data, which should be understood as 'anecdotal evidence' rather than conclusive.

Section 4 Evaluation questions

Question 1: How effective has the EU intervention been?

To what extent have the objectivested UCITS and AlFMDirectives to establish a single
market for investment fundseen achieved and what factors influenced the achievements
observe@

Question 2: How efficient has the EU intervention been?

To what extent have the rules regarding crbesder distribution n the UCITS and AIFM
Directives been costffective?Are there significant differences in costs (or benefits) between
Member States and what is causing them?

Question 3: How relevant is the EU intervention?

To what extent are the rules still relevant almolw well do the original objectives ttie
Directivescorrespond to theurrentneeds within the EU?

Question 4: How coherent is the EU intervention?

To what extent are rules on crelssrder distribution in the UCITS and AIFM Directives
coherent with otér pieces of EU legislation?

Question 5: What is the Ethdded value of the EU intervention?
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To what extent have the relevant rules increased dvosder distribution and to what extent
does this matter continue to require action at EU level?

Section 5Answers to the evaluation questions

Question 1: How effective has the EU intervention been?

To what extent have the objectives of the UCITS and AIFM Directives to establish a single
market for investment funds been achieved and what factors influereextthievements
observed?

Baseline

Before the introduction of the UCITS Directive in 1985, there was no possibility for-cross
border marketing of funds in the EU. No impact assessment accompanied the UCITS |
Directive (Directive 1985/611/CEE) and mmojection or benchmark was identified for
growth regarding UCITS funds. Likewise, no projection or benchmark was identified in the
impact assessment for the AIFMD, which came into force in 2013.

Analysisof theachievemendf objectives

For the purposefahis evaluation, only investment funds that are marketed in two or more
Member States other than the fund domicile are considered-lmvodsr funds. This is to
exclude secalled 'rounekrip funds',where a manager domiciles a fund in another Member
Stak and then distributes it only back into the market where it is based. Althoughtripund
funds are legitimate arrangements from which managers and investors can both benefit, they
do not represent a true deepening of the single market.

In a fully functioning single market, it could be expected that a large majority of managers
would distribute their funds across the Hb).July 2008, the Commission noted in its impact
assessment on UCITS IV that only 20% of European funds were notified for sale istat lea
two countries other than their fund domiciféBy June 2017, this number reached 3¢&%e
figure 1) The proportion of AlFs that are registered for sale in two or more Member States
other than the fund domicile was only 3% by June 2017.

Figure 17 Numker of UCITS and AlFs registered for sale across the EU

Country registered Number of UCITS % of Number of AlIF % of

for sale registered for sale | total registered for sale total
Domestic only 11,650 46 9,455 91
2 countries only 4,326 17 586 6
3 to 5countries 3,440 14 246 2
more than 5 countries 5,897 23 112 1
TOTAL 25,313 100 10,399 100

Source: Morningstar database (June 2017)

In addition to the number of creg®rder funds, the Assets under Management (AuM) held by
crossborder funds also provides an indication of the extent to which the objective to establish
a single market for funds has been achieved. Data shows that, ghltlumss border
distribution of EU investment funds has grown gradually over the last 10 yeargEUthe

136 http://ec.europa.eu/smargulation/impact/ia_carried out/docs/i@08/sec_2008 2263 en.pdf
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investment fund market is still predominantly organised along national lines. Figure 2 (below)
shows that 70% of the total AuM held by investment furdsdes in funds registered for sale
only in its domestic markétthis includes saalled 'rounetrip’ funds.

Figure 27 Assets under management of crbesder investment funds

Net Asset of European Funds (End 2006) Net Assets of European Funds (End 2016)

True cross border

funds True cross border

funds

Round-Trip funds Domestic funds
Domestic funds

Round-Trip funds

Source: EFAMA FACT BOOK 2017 Source: EFAMA FACT BOOK 2017

The distribution of crosborder funds across individual Member States edsp be
considered as an indication that the single market is not functioning optimally, with some
Member States receiving relatively few crdmsder funds. Figure 3, which collates data from
two different sources, illustrates that while in several Man$tates a high number of cress
border fund are registered for sale, in most Member States that number is (relatively) low.

Figure 3 Number of crosdorder registrations (per Member State, incoming)
9.000

8.000
7.000 I
6.000 H

5.000

4.000

2.000

1.000

3.000 I
Q

m Data PwC (Dec 2016) ® Data Morningstar (July 2017)

Source: PwC, Benchmark your Global Fund Distribufiodarch 2017, Morningstar databaseJuly 2017

The open consultatioalso provides an indication of the extent of crbesder distributiori

albeit anecdotal given the sample sizehowing that managers choose not to market their
funds in all MemberStates with only 3 managers (15% of those responding) choosing to
market in 27 or 28 Member States, and with the majority of managers marketing in half or
fewer Member States (see figure 12).
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Figure 4 Feedback from stakeholders

In how many Member States do you market your funds on a cross border basis?

N

w
1

Number of respondents
= N

NTHTH | |

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25 26 27 28

o

Number of Member States

Source: Opermonsultation, European Commission, 2016

The data provided above on crdswder distribution of funds across the EU indicates that the
single market for investment funds is not functioning as effectively as it could.

In order to estimate the lost potenfiait the single market, a scenario analysis was conducted.
This analysis (see figure 5) shows that even small increases in the growth rate-bbmless
funds would have a significant effect on the total number of funds marketed over the course
of severayears. This will increase the choice for investors and will have positive effects on
the level of competition, which will in turn put pressure on the fees charged by investment
funds.

Figure 57 Different scenarios of increased creassrder growth rate
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Source: Morningstar data (October 2017), Commission services calculations

The different scenarios depicted in figure 5, are based on the current average growth rate of
crossborder funds for each individual Member State respectively, basktboringstar data.
This forms the baseline. The distribution of the different growth rates across Member States is
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indicated by the superimposed bplots. These box plots only account for the distribution
under the baseline but would take a similar formefach respective scenario. The divergence
would grow in line for each scenario depending on the assumed increase in the growth rate.
The trendline for scenario demonstrates the percentage growth potential lost in terms of the
total number of crosbordermarketed funds.

Factors influencing the achievements

The various stakeholder consultations that informed this evaluation identified a range of
factors influencing the crodsorder distribution of investment funds. One other important
factor is regulator barriers that follow from diverging implementation and interpretation of
the rules regarding the marketing passport contained in the UCITS and AIFM Directives, as
well as additional requirements imposed by (host) Member States. Analysis of the responses
to the consultationand desk research by the Commission servdssgtified four areas where
disincentives to crossorder distribution are apparent:

1 Marketing requirements;

1 Regulatory fees;

1 Administrative requirements;
1 Notification requirements.

A detailed analysis of these areas is provided below.

Besides regulatory barriers, other factors also provide disincentives to-boroes
distribution of investment funds. These include the impact of vertical distribution channels,
cultural preferences forognestic products (home and familiarity bias), and national tax rules.
However, these factors are out of scope of this evaluation as these are outside the remit of the
AIFMD and UCITS Directives. For a more detailed description of these factors, see section
2.1.5 of the impact assessment.

1) Marketing requirements

The burden of host Member Stateds marketing
respondents to thgublic consultatioron crossborder distributionRegarding the actual costs,
anecdotale vi dence from one manager showed that
maintenance of existing market registrations. A similar amount is spent on new market
registrations. These costs consist of legal counsel ahduse costs for all of the 365 funds
managed and are calculated in a year in which he decided to market his funds to 5 new
jurisdictions within the EU (in addition tthe 10 EU Member States where the fund was
already marketed).

Diverging interpretations of activities considered to be manket

Activities which may or may not be considered to be marketing depending on the Member
State practices include, for example,-prarketing and reverse solicitatidh A considerable
majarity of the industry responses to the public consultation considered this to have a material
impact upon the crodsorder distribution of investment funds. Moreover taompetent
authorities agreed that there is a need for more harmonisation of the eedgiiivition of
marketing and expressed their commitment to further engage in convergence work in this
matter.

137 Reverse solicitation is where an investor contacts a management company on their own initiative, seeking to
purchase units of shares of a fund without having been first marketed to by that company.
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Different interpretations of prmarketing can cause particular challenges for managers. Pre
marketing reflects normal market practice in certagset management segments targeting
professional investors or high net worth individuals, such as private equity or venture capital.
that Member States which did not permit -pnarketing are depriving asset managers from
"testing” investors' appetite fampcoming investment opportunities or strategies and are
denying investors the opportunity to be aware early of future initial capital rounds on
advantageous terms, meaning they could only participate in later rounds or the secondary
market.

Ex-ante check of marketing material

Asset managers can start marketing funds without any marketing material and just rely on the
documents which meet their legal obligations concerning information to be provided to
investors®. However, in practice asset managers galyealso use marketing material, such

as flyers, website, -mails, radio/TV spots.In six Member States national competent
authorities check marketing material to retail investors for some or all funds onarteex
basis, i.e. when receiving the notifica. Most competent authorities pursue a -hsised
approach and do thus not check all marketing material. However, in one Member State the
marketing material is not only checked, but even approved on-antexasis. The exnte
checks/ approval can, @arding to some industry players, be significantly more time
consuming in some Member States than others and can take up to four months, rendering the
material outdated when informing clients on evolving market conditions.

Competent authorities which chemarketing material on an @nte basis® consider this
process to be important in ensuring investor protection, and in some markets made the link to
a substantial lowering of complaints regarding the investments. Competent authorities which
do not check rarketing material on an eante basis, check marketing material exclusively on

an expost basis in the framework of ongoing supervision and, if necessary, take enforcement
actions when the funds are already markéfedccording to a survey by European Ist@s,

held among its retail membét§ 89% of the respondents consider that marketing material
needs to be supervised in order to guarantee that it is complete, correct, objective and
balanced.

However, the possibility that a competent authority can gqcleanges to the marketing
material means a lack of certainty over documentation and, in case of forrsgpporal,

also a lack of certainty about the exact timing when marketing with marketing material can
begin on safe grounds. More broadly, smalfedénces in approach to marketing documents
can cumulatively add to cost and complexity, for example different methods for complying
with marketing requirements such as operational filing processes and how updates to KIIDs
have to be submitted. When filingaspects such as feedback, deadlines and language
requirements are sometime not clear according to industry stakeholders. .

Lack of transparency over national marketing requirements

According to industry feedback, ig often not clear at first glance wh (local) marketing
requirements apply exactly unless a manager or distributor has very detailed knowledge of the

138 E g. for UCITS this covers ¢hprospectus, periodic reports and key information.

139 According to feedback from competent authoritiese-checks or prapproval of marketing material can
exceptionally take up to 15 days, but usually only requires a few days.

140 National competent authiies who check/approve marketing material on arambe basis, in addition also

make take measures in the framework of ongoing supervision.

141 The survey was conducted amongst a sample of 4,000 retail investors based in the Benelux from 4 to 23
September @16.
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applicable local law. Local regulators often give additional guidance on how to interpret local

law which is not always in a single rule kod@here are also Member States that refer te non
financial legislation (such as regulation on advertising and marketing practices). In practice,
this means that external counsel needs to be engaged to determine how to comply with local
rules. Regular chayes to marketing requirements introduce additional costs, meaning such
costs are incurred on a regular bagiscording to examples provided by fund managers,
costs linked to | egal counsel can amount wup
off| egal advice upon mar ket entry and 010, 000
to keep up with national requirements. Fund managers also indicated that sometimes these
costs can be shared between several funds. Furthermore, economies of scalaataevied

by larger managers, as costs do not rise proportionally with the number of funds m&naged

2) Regulatory fees

When managers make use of the marketing passport, a large majority of Member States
require paying regulatory fees to competent autheriiethe host Member State when funds

are marketing to retail investors in their jurisdiction (see Annex 11 of the 1A). Respondents to

the Call for Evidence and the CMU Green Paper have referred to the range of regulatory fees
charged by host Member Stat@s hindering the development of the crbesder marketing

of funds across the EU. A preliminary assessment by the Commission services showed that
the level of fees levied by host Member State on asset managers varies considerably, both in
absolute amounand how they are calculated. For example, ongoing regulatory fees for a
UCITS fund with five sud unds mar keted to retai]l Il nvestor
Al F with the same structure marketed to prof

Lack of transparency on regulatory fees

When consultation respondents were asked to report fees for two set examples marketed to
professional investors on a cross border basis, responses varied considerably. This lack of
consistency in responses to a siempl scenari o supports manager
challenging for asset managersand especially small onesto determine the level of
regulatory fees charged by host competent authorities.

Level of regulatory fees charged, lack of harmonisation & ¢alculation and
differences in terms of payment of fees

Currently, 21 Member States levy fees for the marketing of AlFs and UCITS in their host
jurisdiction to retail investors. According to a majority of the host competent authorities those
regulatory €es constitute a large part of the annual budget of competent authorities.
Depending on the jurisdiction, the regulatory fees take the form of a tax levy set by national
parliament or fees determined by the market authority of the host country or muofistry
finance. These fees may in turn be broken down into several different categories, including
the cost of applying to enter the country, the cost of the passport itself, publication and public
offering fees, plus potential annual or monthly supervisi@s.f&everal host Member States
also draw a distinction based on the number of single funds, umbrella funds afuthdsib
while others do not. These fees may further increase depending on the numbeuatisudy

the type of funds (AlFs versus UCITS) ohether the fund is marketed to retail investors.
This implies that the process to determine the level of fees that have to be paid can be
complex. It is noted that the regulatory fees here presented are linked tebambesis

142 The differences in costs indicated might be also linked to varying levels of national requirements (i.e. in some
Member States less man hours for legal advice are necessary than in others).
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distribution (for incoming fuds), and are distinct from regulatory fees paid to the home
competent authority when launching the fund in the home Member State.

Absence of invoice received
Some asset managers indicated in response to the public consultation that they did not receive
invoices for regulatory fees. This can create accounting difficulteasl they may be obliged
to wait for reminder notices in order to pay the regulatory fees. Sometimes, this can delay the
passporting process as proof of payment is required by someonaseétent authorities to be
sent to them before marketing commences according to these asset managers. Moreover,
delays can accordingly also be caused by a requirement for a country specific annex to be
appended to the fund Prospectus. Overall, this vanidh practices is costly, as it is time
consuming to keep track of the fees that are due and can limit the benefits of the marketing
passport.

3) .Administrative requirements

UCITS provides for minimum harmonisation of the requirements to manage and market
investment funds to retail investors. As a result, where UCITS are marketed across borders to
retail investors, at least 17 Member States requaes part of the transposition of Article 92

of the UCITS Directive that facilities are present in their téory for making payments to
unit-holders, repurchasing or redeeming units and making available the information which
funds are required to provid& A few Member States also require these local facilities to
perform additional tasks, like handling complai or serving as local distributor or being the
legal representative (including wésvis the national competent authority).

Responses to the consultations suggest that the costs to comply with the requirement to have
local facilities present in each MembState are significant. Industry associations indicated

t hat the fees of these facilities can be
jurisdiction (in at | east 7 Member St ates
20, 000 phemr furde areunmarketed to retail investors (the latter is the case in Italy).
Feedback from industry also suggests that the appointment of local facilities is time
consuming and can lead to significant delays in marketing funds, as negotiating the agreeme
involves the management company's legal and business teams as well as the fund's depository
and operational oversight teams.

While the costs of local facilities are significant, asset managers indicate that in practice
facilities nowadays mostly plag passive role and are rarely used by the investor, as the
preferred method of contact has shifted to direct contacts with the manager and payments and
redemptions are done through other channels, either online or by telephone. In the past, there
was a stonger need for a local presence due to the lack of modern technologies for handling
the different functions (i.e. payments to dindtiders, repurchasing or redeeming units, making
information available for investors). Besides questioning the need to beak facilities
nowadays, many industry respondents also considered the diverging requirements between
Member States regarding the appointment and role of local facilities as a barrier.

143 Article 92 of the UCITS Directive requires UCITS to, iccardance with the laws, regulations and
administrative provisions in force in the Member State where their units are marketed, take the measures
necessary to ensure that facilities are available in that Member State for making paymenthatdensit
repurchasing or redeeming units and making available the information which UCITS are required to provide.
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4) Notification requirements

Before a fund manager can use thmarketing passport under the UCITS and AIFM
Directives, it is required to notify the competent authority of the home Member State of its
intention to market the fund(s) crekerder into another Member State. However, the
Directives leave it to the Memb@&tates to define the process of such notifications, which
leads to inconsistencies and/or lack of clarity across Member States.

Whereas feedback from industry on the initial notification process is rather positive,
respondents found the process for updgtimodifying documentation burdensome.
According to industry associations, costs in the context of notifications are concretely linked

to the administration associated with all new fund launches, changes and registrations per
jurisdiction as well as the semination of regulatory documents to all host competent
authorities. One asset manager, which manages 56 funds and markets his funds to 10 Member
States, reported that costs associated with

The lack of a harmdsed denotification process in the host Member State, i.e. enabling an
asset manager to stop marketing a fund, was also found to be a barrier. The lack of such a
harmonised process means that there is no exit strategy, which in return creates uncertainty
and a disincentive to enter a market.

Updating notifications

A majority of the responses received from industry associations and asset managers indicated
they have difficulties with the UCITS process for updating notifications (e.g. regarding fund
rules the prospectus, periodic reports and key investor informaftorijhis process is
managed by the host Member State and is not harmonised or standardised. Under the UCITS
Directive, the initial notification is sent to the competent authority of the hormeldeState,

who subsequently transmits the notification and all accompanying documentation to the
competent authority of the host Member State. However, as opposed to the procedure under
AIFMD, under the UCITS Directive changes to the information containethe initial
notification have to be sent directly to the competent authority of the host Member State. In
this context, respondents also reported that one or two host Member States impose
burdensome requirements like ongoing information on approvédbdisrs, sales and risk
classification of the funds marketed in their jurisdiction. As for AlFs, some respondents note
that the requirement under AIMFD to update notifications (e.g. regarding to the programme of
operations, fund rules, target market,.etwhen there are material chanjdsan create
difficulties as it is unclear: a) which timeframe is applicable to the notification of material
changes; b) what constitutes a material change; and c) whether marketing activities continue
to be allowed duringhat period.

De-notification

Another issue highlighted by industry stakeholders (mainly associations representing the asset
management industry on national and European level) is the absence -ofotfidation
process in some Member States as waslldifferences between the nationalnddification
procedures. More precisely, when a fund wishes to stop its marketing activity in one or
several Member Staté§ different procedures can apply across Member States depending on
whether there are still ¢al investors in the fund and on whether the number of investors

144 Article 93(8) UCITS Directive
145 Article 32(7) and Annex IV AIFMD
148 The fund continues to exist and pursues its marketing activities in one or stlreralember States.
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drops below a specific threshold. For example, one Member State has a threshold of 3
investors, while another Member State has set this limit on 150 investors. In addition, five
Member Statesllow denoatification only after certain publication requirements are fulfilled.
According to responses from industry, difficulties withrd#ification result in a lack of an

exit strategy, which considerably influences the decision of a fund managmretss a market

in the first place. According to feedback from competent authorities, two Member States also
charge fees for deotification; although it should be noted that these are negligible (e.g.

G 4 3 0) -notificdtion dsedelayed or even rendenedpossible, the asset manager or fund

will have to continue paying regulatory fees and providing administrative arrangements, even
if the fund is no longer marketed in that Member State.

Conclusion

The UCITS and AIFM Directives have laid the foundationdaingle market for investment
funds and have helped in increasing ctlossder distribution of investment funds within the
EU. However, as data on cressrder distribution shows, the single market has not yet
realised its full potential and as such, tbbjectives of the Directives have not been
completely achieved. The analysis in this evaluation suggest$ @naiong other factors
regulatory barriers, i.e. diverging, sometimes difficult to determine national requirements and
practices, ara bindingfactor that limits the distribution of investment funds crbesder.

These regulatory barriers are largely due to different implementation and interpretations by
Member States of the EU rules on the use of the marketing passport for funds. These barrie
include diverging marketing requirements and practices, the requirement to have a local
presence, cumbersome procedures for updating notifications, and more broadly difficulties
with finding out what the national requirements iarecluding regulatoryees.

Question 2: How efficient has the EU intervention been?

To what extent have the rules regarding crbesder distribution in the UCITS and AIFM
Directives been costffective? Are there significant differences in costs (or benefits) between
Member $&tes and what is causing them?

If an asset manager limits the distribution of its funds to its home Member State, it operates in
an environment which is well known. Hence, costs for setting up and starting distribution of a
fund in this market are typithg low. However, responses to the consultations suggest that in
case a manager distributes its funds across borders, significant (additional) costs are incurred.
Feedback by industry indicates tletset managers need to seek legal advice to understand
and comply with different national regulatory frameworks, including regulatory fees. Costs
for legal advice are incurred on a eoi® basis when first accessing the market, but also on an
ongoing basis to keep up to speed with changing requirements. Rwotberequirements

like the mandatory appointment of local facilities can be burdensome according to industry
respondents, given the direct fees that have to be paid to these facilities and the time needed to
negotiate appropriate arrangements.

This indiates that the current arrangements foreseen in the UCITS and AIFM Directives for
crossborder distribution are not sufficiently cesffective. In afully functioning single
market, costs for crossistribution are expected to be low, if not as low agdistributing in

the domestic market. Against this background, the consultations sought evidence from
competent authorities and industry on costs associated with regulatory barriers. Given the
limitations on available evidence on costs provided through ofpen consultations, a
particular focus was later placed on attempting to quantify the costs by obtaining anecdotal
evidence from asset managers and industry associations.
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Input from industry suggests that direct costs from regulation are the most inhpattgory

of costs and that within this cost category substantive compliance costs are most burdensome.
They appear in relation to all regulatory barriers, and they can be quantified based on
anecdotal evidence. Regulatory fees (or charges) are conslessacthportant. Beyond these
categories, certain costs are of qualitative nature and cannot be quantified, e.g. costs linked to
legal uncertainty regarding what does qualify as marketing (nemprketing) and lost
opportunities due to the lack of an estitategy (denotification).

On the basis of industry input average costs and ranges of costs were calEugated 6

(below) shows the average costs for two types of asset managers: Scenario A describes an
asset mangement company relying ofause lgal advice and wihouse fund adminsitration,
whereas Scenario B shows an asset management company outsourcing legal advice and fund
administration to third partie€osts are calculated on a per fund basis and on a total industry
basis. The total industriigure is calculated using the total number of cfossder funds
domiciled in the EU per end 2016 and the average number of EU host jurisdictions these
funds are marketed'ta

More details on the costs and sources used for calculating them can benféuimex 12.

Figure 6
Type of cost One-off Ongoing
(per fund and host jurisdiction) | (per fund and host jurisdiction)
Compliance costs: external (legal) |Scenari o A : uU|Scenario A: 01
services for determining: Scenario B: 08|Scenario B: U6
1 marketing requirements
1 administrative requirements
1 natification requirements
1 regulatory fees
Compliance costs: external services| U 4, 930 a4, 930
for local facilities
Charges: regulatory fees 011819 121914
TOTAL per fund Scenario A: U(0l|Scenario A: 08
Scenario B: (0l|Scenario B: 01
TOTAL for all cross-border funds Scenario A: (06|Scenario A: U5
Scenario B: 09|Scenario B: 08

According to estimates provided by a number of industry associations in response to the open
consultation, the different regulatory barriers sum ufotal costs between 1 and 4% of the
overall fund expenses (this figure applies to funds using the expeodel)**® Anecdotal
evidence provided in response to the open consultation, also indicated that for a single asset

147 Source: PwCBenchmark your Global Fund DistributioMarch 2017. The total costs for all crdssrder

funds is calculated by using the total number of chussler funds registered in at least two Member States
besides its fund daigile (11,380) and the average number of EU host jurisdictions (5.4) ahwodsr fund is
registered for sale.

1481n expense models there is a direct impact of costs on the Total Expense Ratio (TER) of the fund. However, it
should be noted that barriels@negatively affect alh fee models.
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manager total costs linked to national requirements can correspond to 2 basis points (0.02%)
of its reported AuM™®.

A recent study by Morningar of the fees charged by investment funds found that the average
assetweighted expense ratio for the full European fund universe was 1% (of AuM) in
2016°°Appl ying these industry esti mat ibordes t o t
investment funé®i mpl i es fund expenses of <circa G41.
costing somewhere between 0419 million to U
estimated in the cost calculations in figure 6.

Based on the anecdotal evidence providedingystry, it is not possible to conclusively
answer the question whether there are significant differences in costs between Member States.
However, data on regulatory fees (see annex Mhich is available for almost all Member
Statesi indicates that tbre are indeed large differences in the regulatory fees that Member
Sates charge. Furthermore, feedback collected from national competent authorities also
indicated that the requirement to appoint a local facility is not present in every Member State.
As this requirement is linked to significant costs (see figure 6) and requirements of individual
Member States also diverge in other areas, it is plausible that significant differences exist
between Member States regarding the costs to distribute in thattnfeg&dback provided by
industry that some jurisdiction are (significantly) more expensive to market to than others,
also points to this conclusion.

Conclusion

Feedback from industry indicates that those asset managers which market their fasads cro
border in the EU, are faced with significant (additional) costs. This indicates that the current
rules in the AIFMD and UCITS Directive are not sufficiently eefective. Furthermore,
available evidence suggests that these costs can vary between rVigtaties, as national
requirements and practices diverge widely.

Question 3: How relevant is the EU intervention?

To what extent are the rules still relevant and how well do the original objectives of the
Directives correspond to the current needs withim EU?

The objectives of the UCITS and AIFMD Directives to establish a single market for
investment funds, for the benefit of funds and their managers, investors and investee firms are
still relevant in light of the objectives of the CMU. The CMU hagsé¢hmain objectives:

1 The CMU will broaden the sources of financing in Europe towardsbaok financing
by giving a stronger role to capital markets. It will offer to borrowers and investors a
broader set of financial instruments to meet their respectied

1 The CMU will help deepen the single market for financial services. Capital markets will
benefit from the size effects of the single market and become deeper, more liquid and
more competitive, for the benefit of both borrowers and investors.

1 The CMUwill help promote growth and financial stability. By facilitating companies'
access to finance, in particular SMEs, the CMU will support growth and jobs' creation. At
the same time, by promoting more diversified funding channels to the economy, it will

“9This figure was calculated by a big European asset |
%0 Morningstar Research Paper, "European Fund Expenses Are Decreasing in Percentage", August 2016.
*I Source: EFAMA Fact BooR017.
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hdp address possible risks stemming from the -wekance on bank lending and
intermediation in the financial system. By diversifying the risks, it will make the whole
system more stable and help financial intermediaries granting more funding to the
econony.

Non-bank financing does not merely substitute investment that was previously funded by
banks, but it also enables additional investment that banks would not be ready to fund.
Investment funds are an important instrument to foster retail investmennemedse the
funding possibilities for firms. Investment funds are essentially investment products created
with the sole purpose of pooling investors' capital in a portfolio of financial instruments such
as stocks, bonds and other securities. Market fingnis usually regarded as being better at
dealing with uncertain environments and therefore better suited to fund riskier investment
projects (with a higher required rate of return). The UCITS Directive and AIFMD both aim to
create a single market for iestment funds and consequently contribute to increasing the
growth of investment funds, including across national borders and fosterintpankn
financing.

Deep, liquid and efficient capital markets bring advantages to borrowers and investors.
Investmentunds are an important financial product category forming part of capital markets.
Capital markets have three main advantages for companies seeking finance: (i) improve their
access to funds; (ii) reduce their capital costs by creating competition amasgors; and

(iif) reduce the risk of disruption in financing by diversifying their funding sources. On the
investors' side, by increasing the investment opportunities, efficient capital markets offer
investors a broader set of financial products to (@emtheir investment objectives, (ii)
diversify and manage their risks, and (iif) optimise their-reskirn profile, while respecting

their investment constraint$ whether in terms of risk, duration, or other assets'
characteristics. Overall, capital rkats (especially equity markets) facilitate entrepreneurial
and other riskaking activities, which have a positive effect on economic growth.

Large and welintegrated capital markets can contribute to jobs and growth through a number
of channels. Theyan contribute to allocative efficiency by opening up investment and
diversification opportunities for investors across Europe, improving access to risk capital for
borrowers, and allowing greater competition (unleashing corresponding benefits such as
prodictivity gains, lower costs, greater choice, financial innovation, etc.). Unobstructed
capital flows within the single market should allow financial resources to reach the most
profitable investments.

Conclusion

By fostering cros$order distribution of nvestment funds through the establishment of a
single market, the rules subject to this evaluation contribute to allocating capital efficiently
across the EU and to realise deep and more integrated capital markets. As such, the rules in
the UCITS and AIFMDirectives remain relevant for the current needs of EU, in particular
under the CMU.

Question 4: How coherent is the EU intervention?

To what extent are rules on crelssrder distribution in the UCITS and AIFM Directives
coherent with other pieces of E&gislation and EU initiatives?

The rules on croskorder distribution in the UCITS and AIFM Directives and more
specifically, the creation of a passport to market and manage investment funds across the EU,
are part of the welestablished single markeegdom to provide services across the EU. This
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freedom is entrenched in both the Treaties and secondary legislation (Directives and
Regulations). Indeed, in the area of financial services a single passport for the EU is
commonplace and includes banking,estment services, insurance, payment and electronic
money services and financial infrastructure (clearing and settlement of securities). Hence, the
rules in the UCITS and AIFM Directives are coherent with other EU legislation in the area of
financial serveces.

The UCITS and AIFM Directives are also coherent with the objectives of current EU
initiatives like the CMU, which aim to deepen the single market for financial services. More
details on the coherence with CMU can be found in the answer to quegtielev&nce) of

this section.

An assessment of the coherence of the rules with the complete EU legislative framework for
investment funds, shows that the UCITS and AIFMD Directives are coherent and complement
each other as both Directives regulate ddf¢ funds and target different investors. The
UCITS Directive provides a marketing passport primarily for retail investors, while AIFMD
only allows marketing to professional investors while using the passport.

While UCITS and AIFMD are the general framaw® for investment funds, they are
completed by four additional pieces of legislation (see figure 7). These additional legislative
frameworks for investment funds are designed to meet specific needs in the European
economy. The European Venture Capital (ECA) and European Social Entrepreneurship
Fund (EuSEF) Regulations support the development of the single market in venture capital
and social entrepreneurship funds, while the European Long Term Investment Funds (ELTIF)
Regulatiod®? is designed to suppoirtivestment in companies and projects which need-long
term capital, such as infrastructure projects. The more recently adopted Money Market Funds
(MMF) Regulatiort®® supports the short term financing of corporates, financial institutions
and governments and e same time limits the systemic risk of those funds.

Figure 7i EU Funds Frameworks in 2017

Authorised
AIFM

ELTIF

Registered
AIFM

_

These four frameworks complement, without contracticting, the UCITS and AIFMD
Directives. The passports foreseen in the UCITS and AIFM Directives alsotaphbise four

152 Regulation 2015/760 of the European Parliament and of the Council of 29 April 2015.
153 Regulation 2017/1131 of the European Parliament and of the Council of 14 June 2017.
154 This chart takes into account the recently adopted review of the EuVECBUSEF Regulations.
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specific funds, but in order to use the fund ‘'labels’ managers will have to comply with the
rules laid down in these four frameworks.
Conclusion

To conclude, the rules on cregerder distribution in the UCITS and AIFM Directives are
coherent with other EU legislation and initiatives in the area of financial services and within
the overall framework for regulating investment funds.

Question 5: What is the Ethdded value of the EU intervention?

To what extent have the relevant rulesreased crosdorder distribution and to what extent
does this matter continue to require action at EU level?

In terms of EUadded value, the European legislator did not await significant proliferation of
divergent retail investment schemes before embgrén the UCITS Directives. As early as
1985, a common approach to investor protection was taken in the UCITSD Directive. Action
in harmonising the key features of retail investment funds was therefore already taken in the
run-up to the creation of a silggmarket by the end of 1992. Experts in the field of investment
management services unite in agreeing that a common UCITS brand could not have been
introduced, with any promise of success in tageat a later stage, say in 2000.

This early interventionhas providedthe basis on which the succes of the European
investment fund market has been built. As presented in the answer to Question 1 in section 5,
this has resulted in a strong and quicly expanding EU investment fund industry, inluding a
steady gravth of crossborder distribution of funds over the last ten years. However, even
though the market is increasingly organised on aE@mopean basis, it has not exploited its

full potential in terms of croskorder distribution.

In reaction to the finanal crisis a new framework for investment funds was added in 2013:
the AIFM Directive. Itintroduced a framework for the authorisation, supervision and
oversight of managers of n@fCITS funds (AIFs). Although only limited to date due to its
recent inceptin, this has contributed to further growth of crbssder distribution of
investment funds, which would not have been possible without a common EU framework in
the absence of comparable authorisation and operation rules as well as of passporting rights

Given that single market for EU investment funds is not functioning as efficiently as it could

T as evidenced by the extent of crisder distributiori action at EU level is still required.
Removing market fragmentation and moving further towards aesin@rket cannot be
satisfactorily achieved by Member States alone, neither for UCITS nor for AlFs, because it
requires uniformity in the rules regarding the use of the passport. The rules in question are
inherently transnational in nature and hence ctevsty is required in the way in the
requirements are placed on managers and funds. Furthermore, previous efforts to converge
national (supervisory) practices in this area through ESMA have not succeeded to address the
identified problem, strenghtening tf@ontinued) need for EU intervention.

Section 6 Conclusions

With regard to theeffectivenesspoth the UCITS ad AIFM Directive sought to establish a
single market in which investment funds could be sold across borders. Despite some success,
the evaluation indicates thtite single market falls short of realising its full potential in terms

of crossborder distrilmtion and as such, the objectives of the Directives have not been
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completely achieved. The analysis in this evaluation suggest$ @waiong other factors
regulatory barriers, i.e. diverging, sometimes difficult to determine national requirements
and pratices, ara binding factor that limits the distribution of investment funds ebasder.

These regulatory barriers are largely due to different implementation and interpretations by
Member States of the EU rules on the use of the marketing passpmds. These barriers
include diverging marketing requirements and practices, the requirement to have a local
presence, cumbersome procedures for updating notifications, and more broadly difficulties
with finding out what the national requirements &aracluding regulatory fees.

In respect of thefficiency, the evaluation indicates that asset managers which market their
funds crossborder in the EU are faced with significant (additional) costs. This indicates that
the current rules in the UCITS and AlFBirectives on crosborder distribution are not
sufficiently costeffective.Furthermore, available evidence suggests that these costs can vary
between Member States, as national requirements and practices diverge widely.

By fostering cros$order distibution of investment funds through the establishment of a
single market, the rules subject to this evaluation contribute to allocating capital efficiently
across the EU and to realise deep and more integrated capital markets. As such, the rules in
the UCITS and AIFM Directives remairelevant for the current needs of EU, in particular
under the CMUTherefore, reducing barriers to crdssrder distribution of investment funds

has beemecogniseds integral to the work on the CMEF.

In terms of coherence the rules on croslorder distribution in the UCITS and AIFM
Directives are aligned with other EU legislation in the area of financial services, which also
provide thefreedom to provide financial services across the EU under a passport. The UCITS
Directive and AIFMD are also coherenwithin the overall framework for regulating
investment funds.

In terms of theEU added value both the UCITS and AIFM Directives have provided the
basis for a single market for all EU investment funds, which has resultedtiorsy and
quicly expanding EU investment fund industry. However, even though the market is
increasingly organised on a p&nrropean basis, the analysis in this evaluation indicates that it
has not exploited its full potential in terms of crimsder disribution. In order to achieve the
objectives of the UCITS and AIFM Directives, action at EU level is still requiredrasving
market fragmentation and moving further towards a single market cannot be satisfactorily
achieved by Member States alone.

155 http://eurlex.europa.eu/legalontent/EN/TXT/?qid=1507119301191&uri=CELEX:52017DC0292

94


http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1507119301191&uri=CELEX:52017DC0292

ANNEX 6: Statistical analysis of impact on crossorder distribution

A fund manager's decision to distribute a fund ctumsler will be influenced by
discretionary strategic considerations on the one hand and the attractiveness of the local
market on tie other hand. The latter include the (i) marginal costs of going-boodsr to a
specific national market; (ii) structural factors of the local market; and (iii) expected demand.

At the aggregate level, fund managers' decisions on cross border datribil be reflected
in the number of crosisorder funds in a specific local market and the percentage of cross
border funds related to the number of total funds in a local market.

The goal of the analysis is to examine if factors beyond structurardaate related to the
crossborder distribution of funds within the EBR More particularly, we aim at analysing

the possible impact of costs by testing the effect of regulatory fees on the cross border
distribution of funds. Results will provide an indicen regarding the extent to which
regulatory measures that would reduce these costs could impactbordses fund
distribution.

Importantly, the costs of going crebsrder will not only consists of regulatory fees but will
also consist of additional cqtiance cost and other costs as indicated in Annex 11. Total cost
will thus exceed regulatory costs, but the amount with which it will exceed regulatory fees
will vary over countries and cannot be determined in view of data restrictions.

As the total cosof crossborder distribution in the EU is not available, we can only rely on
regulatory fees. Hence, estimated coefficients for the fee proxies do no capture the full effect
of total fees, but can be considered to be lower bounds of the importancd tédstgiven

that total fees will considerably exceed the regulatory fees. The same reason applies with
regard to the economic significance of the estimated relationships.

Structural factors like local distribution channels, (expected) demand, anataxdtiaffect

the attractiveness of the local fund market both for fund managers deciding on the cross
border distribution of their fund in a given country as for other fund managers deciding on
launching new funds. Hence, a market entry variable carsé@ as an instrument to proxy

for the attractiveness of the local market. In the specifications reported belowntier of

new UCITS fundm a local market is used.

The full model can be summarized as follows:
01 ¢idé 1 TXWMEWAQMO 60" &€ 'YQ'QO & QI @ & GOCal D00 | C()G)(‘)fﬁb:’fza‘aiﬁzi i

With theregulatory fee proxgqual tooneoff fees and ongoing fees for profession investors
or retail investors expressed in EUR d@scumented in Annex 11. Hence, we obtain the
following specifications. Estimation results of these specification are reported in the table
below.

for specification (1) and (4) which examine the effect of fees for retail investors:
Yo OBXE @O1 QUOIEDE 1T IRIOO®E 6ERI
T 0¢&'Q¢ "QQQQ6 & GXINCIED Q0 WEQH'QI 0 €1 i
I 0& Q¢ QWO 0 EXNLMWED QO WEAN Qi 0 €1 i
I 064 Qv OWXE Qe ti 0&E 0

1% We study funds domiciled in an EAA countind marketed for cross distribution in another EAA country.
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and for specification (2) and (3) which examine the effect of fees for professional investors:

Y6 O E QI QODIEDE I IRIOODOE ONG
T 0& Q¢ "QQQQO6 a dXEIER | € "QQI QDO QOO €1 i
I 0 & Q¢ QWO o EXNIIER | € "QQI QN w6 €1 i
T 00OV QQNM O ¢ Qint ¢i +dE 0

The regression specifications are estimated by means of robust regression to arrive at robust
estimates and limit the effect of outlying observatibth®Results of the regression analysis
are summarized in thtable below.

Table: Effect of regulatory fees on the number of UCITS funds marketed cross border.

1) 2 3) 4
Oneoff regulatory fees for professional investol 0.0457 0.0304
(0.652) (0.763)
Ongoing regulatory fees for professional invest -0.131 -0.329**
(0.184) (0.000)
Oneoff regulatory fees for retail investors 0.00427 -0.0880
(0.954) (0.718)
Ongoing regulatory fees for retail investors -0.122* -0.139*
(0.0369) (0.0880)
Number of new UCITS funds 8.067*** 7.642%** 6.069*** 7.354***
(0.000) (0.000) (0.000) (0.000)
Constant 815.0%** 760.2%** 2143.0*** 1470.0*
(0.002) (0.009) (0.000) (0.056)

p-values reported in parentheses, with *** denoting-agtue lower than 0.01, ** denoting av@alue lower
than 0.05, and denoting a pvalue lower than 0.10.-Ralues indicate the exact level of significance.

Source: UCITS funds included in the sample are UCITS funds domiciled in an EAA country and marketed for
cross distribution in another EAA country. Fund data are reggtefrom the MorningstafOctober 2017) For
regulatory fees we refer to Annex 11.

In conclusionoverall results support the conjuncture that a reduction in the regulatory costs
related to going cross border positively affects the number of cross bands. fNot
surprisingly, ongoing cost considerations are more important thaofboests. The effect for
regulatory fees is economically moderate compared to other factors related to the
attractiveness of the market. The economic impact of total costsexaéed the one of
regulatory fees (see supra), but the exact economic impact is not quantifiable due to data
restrictions.

In the sensitivity analysis we included fund flows as more direct proxy for local demand or
examined the cross border penetrati@te. Conclusions on the overall impact of cost
elements remain qualitatively the same.

157 Given that we only consider cressctional data, the sample size is relatively small.
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