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1. EXECUTIVE SUMMARY

The purpose of thistaff working document isto assess the regulatory fitness of the current
rules that make uphe regulatory framework for electronic communications andsess
whether they have contributed to the achievemenhefframework's main objectivel.is
alsoto identify possible redundancies, inconsistencies and potéotizimplification The
regulatory framework consists of a set of complementary instruncemtsingboth sector
specific economic regulation and euser protection rules. It aims promoe competitiond
mainly throughregulated access to the incuml@smetworks and provisiorensuring market
entry and efficient access to key resources such as spettimnorder to maximise endser
benefits.

This evaluation, announced in ti@ommissiods Work Programmeis warrantedfor two
reasons. The first ishe legal obligation to periocklly review the functioning of the
regulatory frameworkThe second is that there have baemumber of structural changies
the sectosince the last reviewn 2009.It drawson the results of wide-rangingstakeholder
consultation, Commission monitag (e.g. implementation reports, Digital Agenda
Scoreboards) andariousstudies, including thosthat focus orthe evaluation and review of
the regulatory framework. The main findings are summarised below.

Relevanced Generally speaking, the evaluatihas shown that the specific objectives of the
frameworkd promoting competition, realising the single market and protecting consumer
interestsd remain as valid as befar&€he single market objectivie even more relevant than
before Effective and sustainable competition drives efficient investment and fuels the
development of thesingle market. It ultimately serves the interests of -eisdrs, by
encouragingnnovation and providing maximum benefit in terms of choice, price andyjuali

At the same time, connectivity has emerged as the underlying driving force for digital society
andthe digitaleconomy, underpinned by technological changes and evolving consumer and
market demandsdlt is a key aspecbf the Juncker Commissiéns  pab ¢omrhitmentto
deliver thedigital single market. It is therefore necessary to consider adjusting the current
policy objectives and regulatory tools to further support the deployment of infrastructure and
wide-spread takeip of corresponding connectiyiservices in line with future needs.

Most regulatory areas remain as relevant as in 2009, if not mohe garticular this applies

to spectrum management, given the role of spectrum as an essential but scarce input for the
deployment of current and negeneration mobile and fixed wireless networkkis goes

hand in hand wittaccess regulation asway of tackling the problem othe persistingentry
barriers in the networks. For instancearket developments are calling into questiba
relevance of ertain specific components of the universal service regulakionvever,the
concept of a safety net ensuring that all citizens are included in a fully developed digital
society is even gaining in importanceralation to thedigital single market. Similaly, while
specific provisions under the consumer protection objective might have to be adjusted in view
of technological, market or legislative changes, the basicused protection needs the
provisionsmeetremain relevantas daheir specific objectigs.

Effectivenessd It is widely recognised that the regulatory framework has been effective in
delivering a competitive sector overall. This has generated significantsemdenefits, such
as widely available (basic) broadband, a significant deergaprices anchorechoice.



Access and spectrum regulation in particular, but also market entry provisiongdraased
competition. Nevertheless, access regulation has delivered competition more at service than at
network level Also, while investnents in veryhigh-capacity networks have advanced, they
have not taken place across all Member States at the pace envisdgedpublic policy
agendas and corresponding to expected future n@esignificant amount of spectruimas

been releasefbr wireless broadbandyut progress in spectrum management has not been as
good aswished forin the last reviewThis hasresuledin delayed and fragmented network
roll-out and takeup.

Resultsin terms ofachievng the single market objective areot veryimpressive Regulatory
consistency has been achieved only to a limited extent, affecting the operations of cross
border providers and reducing predictability for all operators and their inveStbes.
cooperation and consistency tools available have le@ taituationin which the best
regulatory solutions have not always be#iwsen with impacts on endser outcomes. EU

level consistency checks contribute to the predictability of access regulation throughout the
EU, buttheir influence is significantly sgrictedwith regard tadraft regulatory remedieShe

lack of consistency in spectrum management dias had negative consequences for -end
userssuch as delayed 4G deployment in most parts of the EU.

The achievements of the framework in protecting-esels and in ensuring a safety net
(universal service) are significaralthoughprogress in consumer satisfaction is relatively
slow. It is also clear that not all secpecific eneuser protection provisions are still fit for
purposegiventechnological market and legislative developments.

Efficiency 0 It has not been possible to dpecise cost calculatiobut the evaluation has
shown that the benefits of the framewdrk for most operators, engsers and society as a
wholed greatly outweigh the ctsof implemening it. A certain level of complexity might

be necessary to ensure a wpltiged intervention (e.g. appropriate access regulation)
However, several areas have been identifiadwhich the administrative burden could be
reduced withouimaking the provisions less effecti® in some cases evanaking them

more effective e.g. longerex ante market regulation cycles, simplified procedures for
analysing very stable markets, streamlining certain overlapping consumer protection
provisions.

EU added value & The regulatory framework has been instrumental in delivering
competitionin the single market thato an extent, would not have been possible or likely at
national levellt has brought national regulatory practice in the sector into line hélbést
models across the EU, with varying success for specific regulation Btéasction has also
contributed to more comprehensive, if not homogeneous, consumer protection than would
otherwise be the case.

Coherence & Generally speaking, the variousstruments making up the regulatory
framework have reinforced each other. Two issues whadever merit specific attention in

the review processThey arethe coherence between regulation aimed at incentivising
competitive network rolbut and the EU financing arlate aid rules in the sector, as well as

the potential overlaps between certain sector specific provisions and horizontal consumer
interest legislation.

In conclusion the regulatory framework has broadly achieved its gérmvgective of
ensuring a competitive secttirat providessignificant eneuser benefits. Nevertheless, while
its main specific objective® promoting competition, developing the internal market and



promotingthe interests oénduses & remain relevant, aeview is neededo address the
growing need for increased connectivity of thigital single market and to streamline
provisions taking into account market and technological developments.



2. INTRODUCTION

2.1.Purpose

The Commission'sCommunication of 6 May 2015 on a Digital Single Market for Eutope
(DSM) is built on three pillars: (i) Better access for consumers and businesses to online goods
and services across Europe; (ii) Creatingrtpbt conditions for digital networks and services

to flourish; and (iii) Maximising the growth potential of our European Digital Economy. The
review of the regulatory framewoffer electronic communications one of the key actions
under the second pilla

The present evaluation is a cprehensive policy evaluatioof the currentregulatory
frameworkfor electronic communicationdt has been announced under e@mmission's
work programme fo2015 as a REFIT item, i.e. as belonging untiee Regulatory Fitness
and Performance programme and is warrametonly because of the legal obligation to
periodically review the functioning of the regulatory framewpiiut also because since the
last review of 2009 electronic communications netvks and services have undergone a
number of structural changes

Its purposeis to assesshe regulatory fithess dhe current rules composing the regulatory
framework for electronic communicatioasid to examine whether théyave contributed to
the achigement of their main objectivesas well as to identify possible redundancies,
inconsistencies anglmplification potential.

The evaluation follows the guidelines of tBetter Regulation &kageand assesseshe
relevance, effectiveness, efficiency, EU added vaodcoherencef the Telecoms Package.

It follows aFitness Check modethat is, an evaluation ahost of themeasure®f the 2009
Telecom Packageaiming to identify the cumulative impact of tivgerventionscovered on
the three objectives of the framewogromoting competition, the internal market and-end
user interests

This evaluation will form a basis for potential legislative and/or-legislative initiatives
addressing the identified gaps and the ambition set out in the Digital Single adtegy

2.2.Scope

The evalution covers the following instrumentthe Framework Directive 2002/21/EC as
amended, the Authorisation Directive2002/20/EC as amended, the Access Directive
2002/19/EC as amended, the Universal Service Directive 2002/22/EC as amended, the
BEREC Regulation1211/2009, the Radio Spectrum Decision 676/2002/EC, the Radio

1 CcoM(2015) 192

2 COM(2014) 910

% See the evaluation and/or review provisions in the respective instruments see Article 25 Framework Directive,
Article 16 Authorisation Directive, Article 17 Access Directive, Articles 15 and 36 Universal Service Directive,
Article 15 of he Radio Spectrum Policy Programme, Article 9 Radio Spectrum Decision.

* https://ec.europa.eu/digitainglemarket/en/telecoraaules


http://europa.eu/rapid/press-release_IP-15-4919_en.htm
http://ec.europa.eu/smart-regulation/index_en.htm

Spectrum Policy Group Decision 2002/622/EC, Deaisip43/2012/EU establishing a
multiannual radio spectrum policy programme (RSPP)

The evaluation does not cover Directive 2002/58/EC on privacy and electronic
communications, since the evaluation and review of this Directive is linked to the ongoing
legidative process of the general data protection regulation (see COM(2012)11 final). A
specific evaluation is referred to in the Commission 2015 work programme.

The evaluation of the Roaming Regulati®31/2012is not covered, as the Roaming
Regulation is addressed in trexently adopted Regulation (EU) 2015/282M@lis subject to a
specific review process provided thefeiRegulation (EU) 2015/2120 also amended rules
concerning open Internet access whacénot part of this evaluation.

The Broadband Cost Reduction Directive 2014/61 is not covered either, as it is currently in
the process of being transposed by Member States (date of application of most provisions: 1
July 2016).

Thetimeframe of the evaluatn covers in principle the period frotime entry into force of the
revisedregulatory framework.e. from May 2011 till end of May 2016 Wherever longer
datasets are available and where they can be useful in showing impacts (i.e. in those
regulatory areaswvith little or no modificationsduring the 2009 review), 200& the starting

pointi the yearwhen the 2002 package enteratb forceestablishing a distinct set of rules
andregulatory principlesindeed, while the last revisianf the packag®f instrumentstook

place as of 2009, it would bedifficult to judgethe overall functioning of the framework
without looking at theentire packageas adopted in 2002The geographic focus is on the
European territory of the Member States to which the Tregaplies.

3. BACKGROUND TO THE INI TIATIVE

3.1.General description of the regulatory frameworkand its objectives

The framework was set up in 2002¢nsisting offive directives the Framework Directive
(2002/21/EC), the Authorisation Directive (2002/20/EC§ #ccess Directive (2002/19/EC),

the Universal Service Directive (2002/22/EC) and the Directive on privacy and electronic
communications (2002/58/EC)The framework comprised (i) sectorspecific economic
regulation and (ii) rules safeguarding emgkr inteests, and had thgeneralobjective to
promote competition via regulated access to incumbents' networks and market entry as a
means to make markets contestable, to achieve efficient market outcomes and, in particular, to
maximise consumer benefitSconomic regulationvasbased on the principles of competition

law andaimed tatake into account the convergence of technologies.

> See in AnnexV the list of legislation evaluated, legislation not evaluated (and corresponding justifications).

® Regulation (EU) 2015 of the European Parliament and of the Council of 25 November 2015 laying down
measures concerning open internet access and amendin
rights relating to electronic communications neatwgoand services and Regulation (EU) No 531/2012 on

roaming on public mobile communications networks within the Union, O.J L 310/1, 26.11.2015.



The regulatory framework is composed of a set of complementary instruments. The
Framework Directive establishes a harmonisé@gmework for the regulation of electronic
communications networks and services, associated facilities and associated services, outlining
the general principles, objectives and procedures governing this policytaaksm, together

with the BEREC Regulaion, lays down the overall institutional set up by establishing
independent national regulatory authorities (NRASs) responsible for regulation at national level
and defines the rolef BEREC, composed of NRAs, in advanciagonsistent regulatory
approachat the EUlevel. The Framework Directive is complemented by four directives and
several more specific regulatiorig particular, the Authorisation Directive harmonises and
simplifies the authorisation rules and conditions in order to facilitate theirisppov
throughout the EU, in particular by replacing individual licenses by general authorisations to
provide communications services. TAecess Directivegrants telecom operators rights and
obligations to negotiate interconnection of their networks witle tview to ensure
interoperability of services throughout the EU in the interest ofuseds. It also empowers
NRAs, among others, to impose adequate regulatory obligations in the areas of access and
interconnection in order to ensure competition in tlaeket and contribute to the achievement

of the single market. Theniversal Service Directiveguarantees basic rights for consumers
and minimum levels of availability and affordability. On the one hand, it ensures that
consumers can fully reap the benefitsa competitive market. On the other hand, it provides

a safety net foendusers which are not catered for by the competition on the single market.
Finally, the e-Privacy Directive (not included in the scope of this evaluation) covers
protection of pwvacy and personal data communicated over public networks.

Prior to 2002the principal ainof telecom regulatiomad been to break down monopoliss.
2002 the needshad evolvedthe markes were becomingorogressively competitive, their
contribution to the overall economymoderately recognised,while at the same time
technologieqe.g. cable and telephony providevsgre convergingThus the need to move to

a caseby-case, competition law based approashfar as access regulation is concerned, to
cover within one framework networks and transmission services (but not cqnaet)to
complement economic regulation wigmduser protection rules The framework provided
also for the progressive removal of regulation as and when compéttomes effectis

In the first review of the 2002 packag®jot Directivesi the Better Regulation Directive
2009/140/EC and th€itizens' Rights Directive 2009/136/ECi have provided additional

tools to respond to the need to ensure more effective competition, consolidate the internal
market and strengtheenduser's rights. As laid down in the review Communication
(COM/2006/0334 fingf, several changes were needed despite significant achievements of the
framework in terms of prices, choice, high mobile penetration and growing broadband
penetration, etc. In particular there wasn@edto render spectrum management more
effective, to simplify the market review processes, to reinfomedusers' interest and to
iImprove securityThere wasalsoa particular need to increase the consistency of regulatory
approaches in Member State

A number of regulatory principles how to pursue the objestiof competition, internal
market, and citizens' interests have also been added, not least in relation to the promotion of

" Communication from the Commission to the Council, the European Parliament, the European Economic and
Social Canmittee and the Committee of the Regions on the review of the EU Regulatory Framework for
electronic communications networks and servi€@®NI/2006/0334 final) accompanied by the evaluation and
impact assessment documer8&C(2006) 816 and SEC(2006) 817)



investment and innovation in new and enhanced infrastructures. Particular attention was
devoted to the need to apply the principlefs the regulatory framework to spectrum
management.

As referred to abovehé Body of European Regulators for Electronic Communications
(BEREC) was alscestablished by the 2009 BEREC Regulationcontribute to a more

consistent regulatory practice amomgtional regulatory authorities and to advise EU
institutions.BEREC started operations in January 2010 and became fully functional in 2011.

Theintervention logic, setting out the rationale and approach forwloeking of the package

is summarisedn Figure 1 below This includesthe generaland specific objectives, the
activities and inputs required to achieve these objectives, and the outputs, results and impacts
that should be achieved through their implementation.

Both the general objective and thespecific objectivesremained unchanged in the 2009
review. In response to the needs identified abdwe overarching objective of the regulatory
framework for electronic communicatiomgsto create a competitive sectavith a viewto
maximigng enduseroutcomes/benefits. Competition on the Single Mahat indeed been
considered to be the main engine delivering diverse, innovative, and affordable services to
consumers and businesSdzrovisionswerealsoputin place to enablendusers to fily take
advantage of the competition created.

The general objective was further broken downthree specific objectives promoing
competition improving the functioning of the Internal Market and protegtthe interests of
European citizensThe specifioobjectivesof the interventiorwere furthermordroken down
by the legislatomto sub-objectives®

- Promoting competition means(1) ensuring that users derive maximum benefit in
terms of choice, price and quality, (2) ensuring that tlieneo distortion or restriction of
competition, and (3) bgncouraging efficient use and ensuring the effective management of
radio frequencies and numbering resources

- Developing the internal market implies (1) removing remaining obstacles at EU
level, (2)encouraging the establishment and development of-tEangpean networks and the
interoperability of parEuropean services, and ettdend connectivity, and (3jooperating
with each other, with th€ommissiorand BERE;

- Finally, promoting the interests of EUend-users means(1l) ensuring all citizens
have access to a universal service, é23uring a high level of consumer protectigg)
promoting the provision of clear information4) addressing the needs of specific social

8 As explained in COM/2006/0334 "regulatory holidays" wanggested by certain stakeholders during the 2009
review but not proposed by the Commission as it was believeditivastments wouldypically notoccur in
absence of competi pressureTo the contrary evidence suggested that competition would continue to bring
most benefits including network investment.

° This is a norexhaustive list. See Article 8 of the Framework Directive. Note that the last twobgdiives

have been added durinthe 2009 reform of the regulatory framework. A number of regulatory principles how to
pursue those specific objectives have also been added in 2009 (see Article 8(5) Framework Directive), including
the promotion of efficient investment and innovatiomé@w and enhanced infrastructures. Note also that the sub
objective of protection of personal data and privacy is not covered here as it is part of the REFIT exercise
concerning the ePrivacy Directive.

10



groups,and (5 ensuring that the integrity and security of public communications networks
are maintained.

The first two sukobjectives are interelated: competition needs b@ understood in Single
Market contect. As such, povisions aimed aénabling competition (e.gnsuring access for
new entrants to essential inputsvering barriers to market entrgtc) canbe seen as serving
both the competition and the internal market objectives. At the same time, provisions
consideredinder the Single Market objective have competitiothasiltimateobjective,too.

However, in view of the clarity of the analysmpvisionswere grouped under the objective

they most serve. This implies that a choice was made for each provision, and that mmnegulat
area is often broken downtmprovisions which are split between more than one objective.
The colour codes in the intermdon logic graphabove reflect these splits. Throughout most

of the text, the provisions are evaluated per regulation area, with the exception of the
effectiveness analysis, where beyond regulation area, the evaluation looks at how specific
provisions coftributed to each objectivéAnnex V furthermore summariseéhe evaluation
findings per instrumen

The choice to conduct the evaluation per regulation area rather than per insttament
provision by provisionyeflectsthe Fitness Check evaluation madkl addition, provisions
belonging to one regulation area aften covered in more than one legislative instrument,
thereforean evaluation per area and against the overall objectives of the framework was the
preferred option in view of delivering a readable product, reflecting the intervention logic
rather than the successive legislative changes.

19 Two subobjectives are not included the listas they are covered in different evaluation exercises: ensuring a
high level of protection of personal data and privacy and promoting the abiktydafserenelisers to access
and distribute information or run applications of their choice

11
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Figure 1 Intervention logic summary
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The paragraphs below present shortly iien regulation areas, which constitute the
inputs to the intervention logic, togethemwith their correspondingctivities.

Access regulatian The main tool by which national regulators (NRAs) promote
competitionand investment in next generation netwotkgler the framework is the
system of ex ante regulation, under which NRAs conduct market analyses at regular
intervals and apply appropriate remedies (such as access obligatioogsacahtrols)

on operators found to have significant market power (SM&)owing the 2009 review

of the framework, NRAs were given the additional option of mandating facility sharing
in the final (terminating) segment of theetwork (symmetric regulation) The 2009
review also introduced thecpobeati aslephont
SMP operatorsi.e. to place dovities related to the wholesale provision of relevant
access products in an independently operating business émtitass where other
remedies had failed

The overallflexibility given to NRAsin choosing appropriate regulatory remedies from
the available toolboxeferred to in the paragrapiiboverequired the introduction of eo
ordination mechanism® ensure regulatory consistency on the Single Matketeed,

the 2002 framework set up an EU sahation mechanism ("Article 7 procedUydo
ensure consistent application of the market analysis procedure across the Member States.
The consultation mechanism introduced an EU lesledck onthe draft national
regulatory measures and entailadpotentialveto from the Commission on market
definition and the designation of SM#ut not on remedie§ he consultation mechanism
was accompanied with associated guidance (e.g. Recommendat@alemant Markets
susceptible to ex ante Regulatiand gudelines for market analysis and the assessment
of significant market powél) and included a possibilitfor the Commission to issue
Recommendatianin order to enhance harmonised application or remedidgect to
consultation with national experfsom the Member StategfUnder these powers the
Commission has issued Recommendatimm#lext Generation Acce$son Costing and
Non Discriminatioft®, andon Termination Raté$)

The 2009 review further reinforced the mechanism to ensure consistent application of
remedies by establishing a mechanism for seeking an opinion of BEREC in case of
serious doubts on the remedies proposed by an NRA and empowering the Commission
to issue a recommendation to the individual NRAs concerned. Furthermore, the power of
the Commssion to issue general Recommendations on the harmonised application of
remedies was reinforced by empowering the the Commission to issue general Decisions

1 Commission Recomendation of 9 October 2014 on relevant product and service markets within the
electronic communications sector susceptible to ex ante regulation in accordance with Directive
2002/21/EC of the European Parliament and of the Council on a common regulatoeyvéirk for
electronic communications networks and services (2014/710/EU), OJ L 295, 11.10.2014, p. 79;

12 Commission Recommendation of 20 September 2010 on regulated access to Next Generation Access
Networks (NGA) (2010/572/EU) OJL, 25.09.2010, p. 35;

13 Commission Recommendation of $&ptember 2013 on consistent faiscrimination obligations and

costing methodologies to promote competition and enhance the broadband investment environment
(2013/466/EU) OJ L 251, 21.9.2013, p. 13;

14 CommissionRecommendation of 7 May 2009 on the Regulatory Treatment of Fixed and Mobile
Termination Rates in the EU (2009/396/EC), OJ L 124, 20.05.2009, p. 67
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(subject to comitology) if Recommendations were not followed. The important role
played by NRAs coéictively in these mechanisms also drove the creation of BEREC as
an EU bodyformalising their cooperation

Spectrum egulation The 2002 framework, developed at a time when mobile telephony
was still in the growth phas@and mobile data virtually unknowh gave signifcant
flexibility to Member Sates in the management of radio frequencies and procedures for
the transfer of rightssubject to general principles set out in the legislaflevo bodies

were established at the same time to support thardination of spectrum policy: (1)

the Radio Spectrum Decision of 2002 establishedRadio Spectrum Committee (RSC)
which hasresponsibility for technical measures required to implement the broader Radio
Spectrum Policy? and (2) he Radio Spectrum Poli Group (RSPGgstablished under
Commission Decision 2002/622/E€onsisting of Member State and Commission
representativesvas establisheds an advisory group to the Commissidine RSPG
issues opinions and reports on Radio Spectrum Policy at the redulestCommission

and more recentlyunder an expanded rematlso the European Parliament or the
Council®. The 2009 revision to thelectronic communicationframework provided
significant new guidance on spectrum managemastmobile communications were
gaining prominence and spectrum was more and more seen as essential input to compete
on the electronic communications markdmportantly,it also paved the way for the

2012 Radio Spectrum Policy Programme (RSPP), which now serves as a roadmap for
the deelopment of the internal market farwide range ofvireless technologies and
services(i.e. not just for electronic communicationsaking into account both Europe
2020 andthe Digital Agenda for Europ& However, unlike access regulation, which is
subge c t tAr tilreéd ed6 76 process, t her e Elhlevel curr
assessment afraft nationalmeasuresn the field of spectrum poligyand in particular

the assignment of rights of use of sjpem.

Numbering regulation The availability ofadequate numbering resources is a crucial
prerequisite for the developmentand growth of telecommunication markets and
services Under the current regulatory framework, Memi&ates shall ensure that
adequate numbers and numbering ranges are providedllfopublicly available
electronic communication servicesia objective, transparent and ndiscriminatory
proceduresThe framework also includes provisions requiringrivber Statet support

the harmonisation of specific humbers or numbering rangésinnvihe Community
where it promotes both the functioning of the internal market and the development of
panEuropean services. The Commission may take appropriate technical implementation
measures on this mattérhe use of numbers is coordinated at thebgl level by the
International Telecommunications Unidn Telecommunications Sector (IT0). In
addition, CEPT (European Conference of Postal and Telecommunications
Administrations)is an international organisatipaffiliated to ITU,that coordinateshe
activitiesof 48 Europearcountries

15 Seehttps://ec.europa.atifital-agenda/radigpectruracommitteersc
16 Seehttps://ec.europa.eu/digitagenda/radispectrumpolicy-grouprspg
" EUROPE 2020 A strategy for smart, sustainaiole inclusive growth /* COM/2010/2020 final */
18 Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions A Digital Agenda for Europe /*
COM/2010/0245 final */
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Market entry provisions(authorisation, rights of way) The conditions governing
authorisatiorfor providing electronic communications networks and senacegsimed
at the harmonisation and simplification of authsation rules. In particularthe
conditions attached to general authorisations are resthgtélde frameworkThe types
of obligations that could be covered in a general authorisation, applying to all operators
regardless of their position on the marketlude povisions concerning administrative
charges and contributions to a universal service fund if approppratesions regarding
interconnection and interoperabilityconsumer protection rules data and privacy
protection enabling of lawful intercept, requirenents to provide information to the
NRA, restrictions concerning the transmission of illegal content;eamttonmental and
planning requirements.

To encourage infrastructure deployments, granting rights of way or access to sites is
essential. The framework foresees thabmpetent authorities of Member States, on
application, are to grant rights to install facilities on, over or under public or private
property to an undertaking authorised to provide public communications networks. The
granting mechanism should be simple, efficient, transparent and publicly available
procedures, applied withowdiscrimination and without delay (normally within six
months of the application).

Standardisation Under the regulatory framework, the Commission is required to
establish a list of neonompulsory standards in order to encourage the harmonised
provision of electronic communications networks and services and associated facilities
and services. Such atliwas set up under Decision 2007/176 as amended by Decision
2008/286/EC. The Commission can also ask standardisation bodies (CEN, CENELEC or
ETSI) to draw up standards. Member States are furthermore encouraged to use those
standards. If compliance with spied standards dEU level is encouraged, this would

be done to ensure interoperability in the single market. The Commission is also given the
power to adopt implementingneasuresn order to render specifications and standards
compulsory.

Enduserprotection provisionsinclude: dligations tofacilitate switchingncludingone

day number portability obligationssectorial contractual obligations provisions
concerning transparency on tariffs and other conditiop®visions concerning
transparency on Qiity of Service and potential minimum u@lity of Service
requirementsthe potential forMemberStates tomandated mucsar r y 6 odicl i gat i
Electronic communications services are also subject to obligations concerning security
and integrity, whilgrivacy is subject to a separate review.

Universal servicgrovisions allow Member States to put in place obligations serving as
safety net ensuring that the most vulnerable in society as well as those in more remote
areas an receive basic services. Ald time of the introduction of thprovisionsin

2002, phone boxes and physical directories were still in widespread use and the need to
have access to telephony services éiked location was considered a vital objective,
alongside the more forwaidoking concern that users needed access to a connection

t hat permitted 0f unct i wmvarkal servicecevers dddth a c c e

19 See https:/lec.europa.eu/digitalngle market/en/news/publiconsultatiorevaluationandreview

eprivacydirective
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connectivity and service aspects, as well as the affordability of tariffs and accessibility

for disabled usersihe prowsionsper mi t f i nanci ngnivasalsavicgy O n e |
obligationseither through a levy on operators or through public fundiere such a net

cost would otherwise constitute an unfair burden to the desighaisersal Service
Obligation (USO) operator

Finally, a separate set of provisioms dedicated to thdunctioning of thenational
regulatory authorities (NRAs) aimed mainly at ensuring effective and impartial
regulatory decisions \&vis market playersMember States should indeed ensure that
well-functioning NRAs are in place as they arntrusted all the objectives of the
framework and most of the tasks under the framewdhe legislation distinguishes,
however, between th@dependentNRA, which mustbe competent foex ante market
regulation and the settlement of disputes between undertakimgghe NRA in a more
generic sense, which can be any national authority (including but not confined to the
independent NRA) which is entrusted with one or moirgéhe other tasks under the
variousDirectives

Further tothe activitiesdescribed aboveinder each regulation arethe framework
entails also national implementation measures, Commission monitoring and
enforcement, etc.

The directresults or outputs of the actionsspecific to theregulationareas described
aboveare:access regulation amdmedies (e.g. accepsoductsthatalternativeoperators
can use to compete with incumbentg)ectrum award procedurésg. where operators
acquire spectrum and band can be reorganised efficientlgs for flexible use of
spectrum(e.g. allowing operators ttrade or leasespectrum) numbering assignment
plans,authorisation schemes on the groumat of court dispug bodies, universal service
regimes in placegtc Such outputsire measuredhroughout the evaluatioas much as
possiblequantitatively and/or qualitatively

A set of indicatorsi result indicatorsi help understandinghe intermediate results,
refering to the specific objectives of the regulatory framewiotke growth innumber

of compeitors, progress on theingle market,and bettermechanisms foconsumer
protection:the actualtakeup of access remedies by competitdh&e decrease in the
number of regulated markets, the number of new entrants resulting from spectrum
auctions, the spectrum used in harmonised bands,cdmsistency ofregulatory
approachs applied across Member Statethe number of croskorder operators, the
actual use of serviis covered under universal service obligations, the use of the
European emergency number 112, the number of acwatiching and porting
transactionset.

At a higher level, theampact on the sector'sompetitiveness as well as the overall
consumer outcome indicators (innovation, choice, affordability) are measured by another
set of indicators, such ashe market share of incumbentblext Generation Access
(NGA) rollout, price and performance availabWhile investmenin enhanced networks

IS nota primaryobjective of the framework, network rollout is considered an important
element for consumeutcomes.
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1.1. Baseline

The European Electronic Communications Regulation and MarkB8tRdgort° offers a

goad overview of the situation across Member Staethe end of 20Q%efore the last
review of the regulatory framework was carried out. The main findings can be
summarised as follows: the takp of broadband stood at 11.5% in 280%vith new
entrants hang a combined market shareroughly 50% of thosesubscriptionsMobile
penetratiorhadreached 92.8%, growing f&s in the "new Member States" which joined

in 2004 In 2005 it was estimated that there were around 15 million subscribers to 3G
services.Prices were in general falling rapidly, except for the prices for calling from
fixed to mobile networks and prices for roaming, which remained high. Mobile number
porting (retaining the numbewyhich stimulates competitior) had doubled during 2005 (a
total of 24.5 million customers had retained their number while changing provider until
then). The fixed markes, despitealready decreasingevenuesvere at the time still an
attractive market for new entrants, with a value of 85.8 billion EUR in 28@@ngthe

18 markets susceptible of ex amtecesgegulation, the markets for international fixed
telephony andaccessand call origination on mobileetworkswere slowly becoming
more competitive (regulation had beefield for those markets in over siMember
States). In total29 markets from the total of 450 (18 markets x 25 Member States) were
deregulated Network competition was still rather limited, with only 8.3% of subscribers
using directaccesgrom a new entrant (a cable line, an unbundled Bbe). Overall, the
market showed how the framework had started to deliver its objectives. However, it is
also important to note that competition mainly came from cable infrastruethieh

was not regulated. Indeethe countries where direct accdssm nav entrantswas
significantly higher were those with strong cable presence (UK, Dengtaik,

As noted in thémpact assessment carried out in view of the 2009 ré¥igmce markets
were fully opened up to competition in 199&ers and consumers hbdrefited from

more choice, lower prices and innovative products and services. Overall growth in
revenue terms in the sectoad contiruedto be strong, outpacing the growth of the EU
economy.On average, for the same telecoms services, consumers spentZfriosiss

in 2005 than in 1996andasprices had gone down about 35%fike same peridd, this
implied an increase in use of electronic communications services

Despite these positive developments, several changes were callednu@ffs In
particular there was room for significant improvement in the way that spectrum was
managed, in that a mismatch could be observed between spectrum regulation and market
requirements in wireless communication services impairing the efficient use of spectrum.
Changes irspectrum regulation were necessary so that the full potential of spectrum to
contribute to innovative, diverse and affordable services to the European citizen and to
strengthen the competitiversesf European ICT industries colddrealised

20 See http://europa.eu/rapid/presslease_ MEM@6-84_en.htm?locale=en

%1 1f measured per household, then broadband tgkstood at 24.9%.

%2 Commission Staff Working Documenn the Review of the EU Regulatory Framework for electronic
communications networks and serviggEEC (2006) 817)

23 When taking into account the general evolution of prices in the economy as relative prices (i.e. corrected
for the evolution of the harmonizednsumer price index).
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As regards ther areas, and in particular access regulation2@®® reviewdiscussed
potential changes in view of further stimulating investments and contlinde the
principles and flexible tools in the regulatory framework, when applied fully and
effectively, ofer the most appropriate means of encouraging investment, innovation and
market development. In 2005, aggregate investriienteasured in terms of capital
expenditurer ose to more than G4 45 billion, repr
was the thid consecutive year of increased yegeryear investment levels since 2003.
The steady nature of this overall increase suggested that the investment cycle ha
improved and that the sector was considered a more attractive growth opportunity
because of itsbroader structural characteristics. Moreover renewed emphasis on
investment was accompanied by rising capital market valuations of the sector over time.
There was neverthelessneed foithe Commission and NRAs to provide guidance on
how the rules shoulbe applied, so as to increase predictability for stakeholders. There
was also a conceraboutthe administrative burden related with market analyses and
notification procedures (Article 7).

The Commission had identified furthermore several detailed awmbase consumer
protectioncould be improved, as well as needed updates to the universal service regime.
Notably, the need to ensure security of services and networks (preferably through
dedicated legal provisions) had become prominent not only for ther stself as for all

the part of the economy which relied on ICT.

The major technological and market changes anticipated for the next ten years were:

mi grati on t o 6al | |l nternet Protocol (1
communications and wirelesaccess platforms (e.g. 3@j-Fi, WiIMAX and satellite),
deployment offiber in the local access network, and the transition to digital TV= Far
reaching impacts on existing network architectures, services and consumer devices were
expected, leading to new and innovative s
services.

4. EVALUATION QUESTIONS

The following questionsvereset outunderthe five different evaluatioariteriaandform
themainbasis for the evaluation

Relevance

1 Are the original (general and specific) objectives of this regulatory framework
still relevant? To what extent do the original objectives of the regulatory
framework - to promote competition, to develop the internal markid to
protect the interests of EU citizessll correspond to the needsd problems
within the EUand inrelation to the emerging needs of the séttor

4 Triple play refers to bundled offér® subscriptions to e.g. television, telephony and internet services.
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E

Looking at the global objectives and the structural changes in the sector, are there
new objectives thahe framework should pursue?

How relevant is the regulatory framework to stakeholders and to EU citizens?

Are all the regulation areas still relevant in reaching the objectives identified as
being still relevant?

Effectiveness

T
1

To what extentanthese hity level results and evolutions be attributed to the
working of the framework? How do these trends compare internationally?

Have the objectes of the framework been met?oking at the electronic
communications sector, how have competition, the internal market and consumer
interest evolved?

What are the main outputs and results per regulatory area? How has each
regulation area contributed to the attainment of the obgxtf the framework?

What have been the major constraints on the effectiveness of each regulation
area? Are there any areas that are more or less effective than others, and, if so
what lessons can be drawn from this?

Efficiency

T
1
T

Do the provisions of the framework allow for an efficient implementation by
Member States?

Do the provisions create overly burdensome obligations for operators or
regulators, as main stakeholders of the framework?

How do the results compare to the cosat a general levébr the main
stakeholder?

EU added value

l

Could similar resultdhave been achieved at national/regional level, or did EU
action provide clear added value?

Coherence

T

T
T

= =

Is the regulatory framework internally coherent? Do certain regolameas
complement and reinforce each other?

Have any contradictions, overlaps, or conflict been detected?

How is coordination ensured between the various rdgulaareas of the
framework?

To what extent is this framework coherent with other EU policies which have
similar objectives?

Have any potential conflicts or gaps been detected?

What are the other policy areas with which coordination and complementarity are
particularly important?
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5. METHOD

The evaluationwas coordinated by the EC's DirectoraBeneral Communications
Networks, Content and Technology with the support of a Steering Group (with
representatives of Commission Director@enerals Agriculture and Rural
Development; Competition; Informatics; Economic and Financial Aff&dsication and
Culture; Employment Social Affairs and Inclusion; Energy; Environmeiiiurostat;
European Political Strategy Centtféinancial Stability, Financiabervices and Capital
Markets Union;Internal Market, Industry, Entrepreneurship and SMEgal Service;
Migration and Home AffairsJoint Research Centr&teighbourhood and Enlargement
Negotiations; Justice and Consumers; Mobility and Transport; Regi@mal Urban
Policy; Research and Innovation; Health and Food Safety; Secré&anatral; Taxation
and Customs Unigrand Trade)

The Group steered and monitored the progress of the exercise, ensuring the necessary
quality, independencand usefulness ofi¢ evaluation.

The evaluation took place betweéfarch 2015 and June 20l&hd drew from the
following main data sourcemd methods

Evidence gathering
1 Dedicated studies
Three dedicatedndependenstudies support the findings of this fitness check:

A Support for the preparation of the impact assessment accompanying the
review of the regulatory framework foroemmunicatiorfs
A Regulatory, in particular access, regimes for network investment models
in Europe®
A Substantive issues for review in the areBmarket entry, management of
scarce resources and general consumer i$dues

9 Literature review

Several studies related to the specific regulation &teesre reviewed andn extensive
literature review vascarried out. Alist of the studies used iscluded in Annex IIl.

M Stakeholder consultatien

The main stakeholders of the regulatory framework are electronic communications
providers (of which incumbent operators and alternative opefauften havedifferent

%> SMART 2015/0005

*® SMART 2015/0002

>’ SMART 2015/0003

%8 Review of the scope of universal service (SMART 2014/00%f)dy on future trends and business
models in communications services and their regulatory impact (SMART2013/0019) etc.

29 While the traditional boundaries between types of operators are disappearing (i.e. incumbents in one
member state are alternative providers in another member states and operators are increasingly combining
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views and interests when specific cormpen related policy areas are concerned),
national governments (including Spectrum Management Authorities) and National
Regulatory Authorities. Citizens and businesses including SMEs are grouped together
under the énduset’ category. Other industries moected to electronic communications

are affected by the framework while not being subject to it: @weffop players,
equipment manufacturers, broadcasters, etc.

The stakeholder consultation was designed to remeWider range of stakeholders
including both those who have been engaged in implementing the Directives and those
who have experience of requirements to comply with the Directives at different
geographical leveldt included:

I Targeted consultationaddressing selected stakeholders invedmber States
through specific @dence gathering visit® the Member States dedicated to
the evaluation and review of the framework have been conducted during
20152016

T A wide range of stakeholders have been invited to submit written
contributionsi within and outside the public consultati¢gee below) All
Member States have provided contributions, with National Regulatory
Authorities having submitted a detailed analysis of the current provisions of
the frameworkThese submissions have fed the eatiin findings (not just
the main conclusions but also the provision by provision screening of the
directives presented ilinnex V) and are briefly presented in Annex II.

T Public consultationin accordance with Better Regulation Guidance a 12
week on-line public consultatiorcovering all policy areas and evaluation
guestions was undertaken on the EU Survey webstigeen September and
December 2015The questionnaire was only available in English but replies
in all EU languages were accepted. Ithgaed a total of 244 replies from
stakeholders in alMember States as well as from outside the Union. An
initial summary report of the findingswas published in 3 March 2016 and
the full report™ of the public consultation was published on 20 April 2016
(Annex II). The consultation elicited both consolidated contributions from
umbrella organisations and individual contributions from various
stakeholders. The analysis of the responses was done using stakeholder
mapping rather than statistiosly, in orde to avoid bias and given that
operators formed the majority of respondents. Its results were fed throughout
the document. The summary can be found in Annex II.

The variety of views collected thanks to those consultations contributed to the
independencef the evaluation.

mobile and fixed operations), differences betw&roumbents™ and "alternatives™ points of view remain
well articulated.

30 https://ec.europa.elifgtal-singlemarket/en/news/summareportpublic-consultatiorevaluatiorand
reviewregulatoryframeworkelectronic

31 https://lec.europa.eu/digitalngle market/en/news/fulsynopsisreportpublic-consultatiorevaluation
andreviewrequlatoryframeworkelectronic
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1 Implementation reports

The findings of this evaluation also build on the implementation, monitoring and
screening exercises run flige EC'sDirectorateGeneral Communications Networks,
Content and Technolog§pG CONNECT)on a regular ésis. Annual reports are issued

by DG CONNECT covering market and regulatory developments in electronic
communication$ Electronic Communications Implementation Reports, Digital Agenda
Scoreboard, Digital Economy and Society Index. Beyond the data vghmtblished in

these reports, DG @NNECT databases were usedl partly collected via
Communication Committee surveys. Further data collection drew on exercises ran by
other EC Directorate Genera$, e.g. DG Justice Scoreboard, Consumer Markets
ScoreboardEurobarometeandotherdedicated studies.

Collation/Triangulation of evidence

As explained above, the evaluation was done per regulation area rather than per
Directive, while a separatexercise covered the Directives provision per provisfon.
summaryof the findingsof the screening of the Directivespresented id\nnex V.

In the absence of an extensive maeconomic model, the overall contribution of the
regulatory framework was estimated mainly via international benchmarkidull
guantification in order to produce a meaningful model would have implied an extensive
ex post data collection exercise including detailed information on topology,
demographics, legacy infrastructure etc. i which seemed unjustified and
disproportionate vistvis theefforts which would have had to be required from various
stakeholders (Member States and operatoesnly). Moreover, a credible counter
factual situatiorwould have been hard to establjighth the exception of fewegulation
areaswhichon the other hathare linked tampacts which are difficult to quantify.

The evaluation of the specific regulation axeacluding their contribution to high level

outputs wassupported by the dedicated studies dode mostlybasedon qualitative
analysis(case studis, panels, interviews), with quantitative analysis for key policy areas
such as access and spectrum regulation. The methods used depended to a large extent on
the nature and aim of the provisions/regulation area analysed: while for certain policy
areas th interest is to maximise (measurable) outputs such as the level of competition or
the rollout of high performance networks, for other policy areas the fedosneasure
relevance in order to sustain a necessary level of consumer protection, for wdegpithin
gualitative analysis was required.

The robustness of the findings depends on the sources available per regulatory area.
Whereas all regulation areas were covered by the dedicated studiegptheof the
analysis per area is variable any casevidence could be triangulated, thanks to the
various implementation reports and {grasting specific studies per argstention was

paid also to what extent the evidence corresponds to the response obtained in the public
consultation, as mapped per gaigy of stakeholderMoreover, he findings of the
evaluation are building onthe experience (and data sefsymed throughout the
Commission internalmonitoring and enforcemenexercises.This triangulation is
contributing to the robustness and thdependence of the findings provided in this
evaluation.

Limitations
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The evaluation faced some limitations in the collection of data, whose impact was
mitigated to a maximum possible extent:

1 A limitation in the evaluationwas the relatively limited set ofquantitative
analysis and modelling linking outputs, results and impacts, and the lack of
complete datasetsin some areas of regulatior~or instance, given the
multiplicity of factors influencing NGA rollout (e.g. topography, population
density, legag factors, etc.) few of the correlations yielded positive results.
Moreover, in spite of the abundaaf outcome indicators monitored throughout
the years, due to factorsuch aschanging technologies, changing market
structures, it has been difficult tibtain comparable data sets covering the entire
period evaluated.

1 Inthe absence aeporting requiremerimposed by the regulatory framework on
Member Statesand operators regarding administrative costs and burdens, the
efficiency conclusionsare qualitative, rather than based on actual calculations

1 The evaluation takes into account the inherent limitations of the findings of
public consultations. Firstly, as in all surveys, the answers received reflect the
views of aselfselectingsample ofrelevant stakeholders and not those of the
entire population who has a stake in this domain. Secondly, stakeholders' views
convey an individual rather than a holigberspectiveThis limitation was partly
mitigated by stakeholder mapping.

1 The wide areaof regulation concerned, and the diverse nature of the rules in
question, make it challenging to assess the various instruments making up the
regulatory framework in the same exercié@ overall model aggregating the
impactsinto an overall contribution fothe framework could not be delivered
given resource constraints as well as lack of appropriate datasets.

Based on the elements above, the evaluation has been carried out on the basis of the best
available data. Whenever reliable quantitative data dkirlg, this is indicated as
appropriate and possibly countmilanced with qualitative data and considerations.

6. STATE OF PLAY : | MPLEMENTATION & EVOLUTION OF THE SECTOR

This section summarises the current situation on the state of implementation @@%he 2
regulatory framework for electronic communications as well as the monitoring
arrangements that are in place.

6.1. Implementation of the regulatory framework

The successful implementation of the 2009 revised regulatory framewdde¢eas of

May 2011) has suffered to a certain extent from delays in its transposition across
Member States. Neoommunication infringement cases had to be opened against 20
Member States despite bilateral exchanges and sharing of best practice in the
Communications Committe@€OCOM), which gathers the representatives of authorities
responsible for electronic communication. While no case led to a judgment of the Court,
this has undoubtedly delayed the materialisation of benefits stemming from those
reforms.
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Generally speakingynce transposition measuregdhmeen put in place, implementation
has been relativelyless problematic Priorities defined by the Commission for
enforcementhave included in particular structural issue$he functioning and the
independence of the nationedgulatory authorities, as well as the EU consultation
procedure involving national regulatory authorities and the Commission, which aims to
consolidate the internal market for electronic communicatitmesAfticle 7 procedurg

as well as the revised cgumer protection rulesave received particular attentioithe
defined priority areas oftenorrespond to theequirementsstrengthenedn the 2009
framework, such asindependence andimeliness of market reviewsSpectrum
enforcement has also gained ipiortance over the years, not least in view of delays in
the implementationof Commission spectrum harmonisation or, more recentlythef
2012Radio Spectrum Policy Programme.

Issues around the authorisation and establishment requirements imposed ihesse or
explicitly by national authorities continue to raise issues of conformity with the
regulatory framework or, indeed, the TFEAh area of concern for some yeaisibeen

the imposition of specifictelecom taxéson providers of electronic communications,
deemed by the Commission in contradiction with the EU rules on administrative charges.
The Court of Justi¢® has however not accepted the interpretation of the Commission in
this area.

Exchanges via the 'EWilot' system have often been successful in preventing
infringements in a number of cases, for instance. Roughly three quarters of the cases on
which investigations are launched are successfully resolved at that stage. However,
implementation issishavenot decreased over the years.

The Commission monitors the correct application of the provisions contained in the EU
regulatory framework, also via contacts with stakeholders and complaints received from
EU citizens.The most important evolutions in thecks i both in terms of market and
regulatory developments are presented in annual implementation refbrBue to
limited monitoring arrangements with Member Statesnmoring and dat&ollectionis
challenging inareas such as network deployment @ gbope of services and bundles
available in the Member States.

6.2. Evolution of the Sector®

The high level developments of the sector, as presentedthlbylatest annual
implementationrepors available i the 19h monitoring report on the electronic

32 Case ©485/11Judgment 27/06/2013 Commission v France

33 "EU Pilot" is an online platform which Member States and Commission's services use to communicate
and clarify the factual and legal background of problems arising in relation tonifigrmity of national

law with EU law or thecorrect application of EU {&. As a general rule, EU Pilot is used d#st step to

try to resolve problemso that, if possible, formal infringement proceedings are avoided. Currently all 28
Member States are participating in EU Pilot.

3 See https://ec.europa.eu/digitalngle market/en/news/implementati@u-regulatoryframework
electroniecommunication2015

% Unless explicit references are deato different sources, the data in this section draws from the annual
reports issued by the Commission, referred to in the text.
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communications market and regulatioas well as the DigitaEconomy & Society
Index’®i are summarised below

It is important to read them against the main technological changes and trends which
took place. The expectationformulated at the last revielave been largely met by the
evolutions during the past ten years: the migratiotatblP" has progressed throughout
(although it is completed in only one Member State), the wireless developments have
exceeded expectations with 4G as the main currehhtdogy, transition to digital TV
completed in all Member States but ofieer to the local loop has been deployed across
the EU, tripleplay (fixed-line telephony, internet, TVand everguadrupleplay (triple

play plus mobileservices are across seaeMember Stateshe norm.

The successive reports also note that bundled offers have become increasingly popular
throughout the EU, though at very different paces. During the last reporting period (one
and a half years), the average penetration of bdmaffers (subscriptions/population) in

the EU has increased by five percentage points from 36 % to 41 % (July 2014). The
most common bundle combination was fixed voice with broadband services, although in
some countries a significant number of amsgrs taded to bundle more services
together, including mobile and/or internet protocol TV (IPTV).

Other trends which have become visible during the past (more recent) years are: (1) the
remarkable growth of online Ofer-theTop) services, including challenger®
traditional communications services, -cemmerce, @overnment, digital (video)
content, cloud services, and the emergence of the Internet of Things / Maxhine
Machineservices, all leading to a rapidly increasing demand for bandwidth in both fixed
and mobile néworks; (2) the convergence of fixed and molmiétworksat supply level,

i.e. theincreased reliance of mobile services on fixed netwarkparticularthroughthe
backhauling of mobile networks, WiFi access poantslow-power wide area netwks
solutions”.

Concerning the evolution of competitiotihe market share of the incumbentsin the
fixed broadband market stood at 41% in 2014 (a drop 8686 in 2004. In the fixed
voice telephony markehe market share of incumbemsopped from 65.8% in 2004 to
51.5% in 2013.

3¢ Seehttps://ec.europa.eu/digitalngle market/en/desi
%" LoRa, Sigfox or Zigbee, for instance.
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Fixed broadband subscriptions - operator market shares at EU level, January 2006 - July
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Figure 2 Fixed broadband subscriptionsi operator market shares at EU level, January 2006 July 2015

Fixed broadband subscriptions - operator market shares, July 2015
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Figure 3 Fixed broadband subscriptionsi operator market shares, July 2015

The above results are in line with main goals of the regulatory framework, namely the
safeguarding of competition and promotion of efficient investments in new and
enhanced infrastructures (Article 8 of Framework Directive).

Reasonsfor this decline of the market share of incumbentsy. In someMember
States such as Romania, there has been substantial infrastructuieuldwin several
others, this decline is attributable to a large extent to the rise of cable; in yet others, it
reflects the strong influence of regulated wholesale access.

However the decrease in incumbentsarket share has slowed down significantly over
the past few years and significant differences persist among the Membemitatie
incumbent's market sh@aranging from 23%n Bulgaria to 69%in Luxembourgas can
be seernn thetableabove

Telecom networkCAPEX in Europe was 43 bn EUR in 2013. CAPEX figures have
remained relatively stable over the last four years despite the fact that in the same period
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NGA coverage increased from 29% to 68%. Mobile CAPEX spendinggepted 59%
of total spending.

However, tle capital expenditure/revenue ratio is a better measure of assessment of
capital expenditure. In a context of declining revenues in the sector, there has been an
increase in this ratio, from 11.7% in 2009 to 14% in 2013. In other words, telecom
operatorsncreased the proportion of their investment through the period.

During the past years, telecamvenuesin the EU have gone down: from 24@lion
euroin 2010 to 23Million euroin 2014, a decrease of 6%. At the same tiheUS
progressed from 220illion euroto 266 hllion euro- surpassing Europe despite the
lower population in th&SA. There have been large increases in emerging markets such
as China and Indjavhich are in a significant growfthasedue to thestill relatively low

take up of telecorservices.

In Europe while the effect of regulated reduction of termination rates cannot be ignored,
decreasing revenues probably show how voice services have continued to lose
importance, while the growth in mobile data services was remarkable (36%92@d0rto

2014) though however not monetised in a similar proportion. Oth&actors might
explain the decreasing revenues in the past yeargstance the rise of OwtineTop
players (online and free communications servicegxternal factors such asstagnant
macreeconomic environmentA study on future trends and business models in
communications servic&sshows that there is a significant difference betweeir the
impacton decreasingevenueson fixed revenues as opposed toith@pact on mobile
revenues. The rising popularity of online providers has had no statistically significant
impact on fixed revenues. However mobile revenues, which are currently the largest
share in the telecom revenue mix, are largely influenced by the popularity of OTT
communication platforms, as well as by the level of mobile termination rates, and the
average GDP per capit®ther sources provide even higher figurestimating that in

2014 alone instant messagisgrvices on mobile phones would have carried more than
twice the volume (50 billion versus 21 billion per day) of messages sent via a short
messaging service (SM8)Average revenue per userthbé top sevemobile operators

in the EU would have gone down 34.8% between 2006 and 2013, with a 5% decrease in
invegment™. It is expected tha®TT messagingvill dominate messaging towards 2020
approaching 90% of the total messaging market, and that OTT Voice and Messaging
will continue to affect revenues from traditional telecommunication sefdices

In terms ofnetwok rollout fixed broadband coveragein the EU stands at 97% of
homes(from 86.9% in 2005)with an average takep rate of 72% (from 24.9% in

¥ Digital Agenda Scoreboard 2015

% SMART 2013/0019

40 Deloitte: Short messaging services versus instant messaging: value versus volume
http://www?2.deloitte.com/content/dam/Deloitte/au/Documents/technetoegia
telecommunications/deloiti@u-tmt-shortmessagingservicesversusinstantmessaqging)11014. pdf

“ Mazars- Etude Télécom mai 2015

2 Overthe-Top players (OTTs), Study for the IMCO Committee, WIK, 20015

43 Source: European Commission, draft 2016 RigRrogress Repoffmeasurement representing the
percentage of households with broadband subscriptions).
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2005. NGA coverage (at least 3@bpy) is at 71% of homes, with a take rate of 30%
of homes passed with an aetisubscription.

However, NGA deployments still focus mainly on urban argas) only 27.8% of

rural homes covered(overall fixed-line broadband coverage in rural areas is 90.6%).
NGA deployments differ greatly also among Member States: from 36 to 44% in Greece
and Italy to 100% in Malta and over 95% in Lithuartiee Netherlands and Belgiunmn

terms of uptake, the spread is even broad#r penetration rates of 2.6% in Croatia,
4.2% in Greece, to 57% in Malta, 51.3% in Belgium, and above 4@B& Metherlands,
Bulgaria and LithuanieSubstantial gaps can be noticed within most Member States also
between rural and urban NGA penetratiates.

Regarding ultrafast broadband, i.e. above 100 MB/s, the figures are more conservative,
with only 25% of EU homes having access to networks offering such download
capacity, and onlyl0.8% of EU homes having an active subscription. Moreover,
accordingto recent estimates conducted by WIK and IDAfHE seems that several
Member States will miss thRigital Agenda for EuropelYAE) broadband target of 50%

of homes with a subscription of at least 100 MB/s.

Mobile broadband penetrationat EU level, January 2009 - July 2015
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Figure 4 Mobile broadband penetration at EU level, January 2009uly 2015

As regardsnobile broadband, householdcoveragewas 97.6% in 2018 and the take

up rate is 75% of the populatigitom 13% in December 2008, skgure above) After

a late start, LTE® is running now at full scale and its coverage is increasingm 8.3%

in 2011 to 85.9% in 2015 with ten Member States reaching more than 90% of the homes.
4G services have been launched in all Member States. LTE deployments too have
focused so far on ban areas, asnly 36.3% of rural homes are covered

* Source: Study on "Regulatory, in particular access, regimes for network investment models in Europe,
interim results, March 2016, by WIK, IDATE amkloitte

453G coverage was 74.4% in December 2008 (DAE indicators).

% LTE stands for Long Term Evolution and is raore recentstandard for the wireless data
communications technologg development of the GSM/UMTS standards
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The prices of electronic communications services, includbrgadband prices, dropped
significantly in the EU Despite a stabilisation in prisdbetween 2013 and 2014,
broadband prices in the EU28 hatalen significantly between 2012 and 2015,
especially in the 3000 Mbps speed categoryhe prices obffers with speeds over 100
Mbpsdeclined in recent years, closing the piiap to the 1:30 Mbps offers

Broadband retail prices (EUR PRfJtandalone offers, 2002015
—0—12Mbps-30Mbps  =—#=—30Mbps-100Mbps

45
40 *
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0 Source: Van Diik. Broadband Internet Access Cost (BIAC)

2009 2011 2012 2013 2014 2015

Figure 5 Broadband retail prices, standalone offers

However, lboadband access prices remained dispersed across Europe: the minimum
prices (calcul ated on Purchasing Power F
standalone offer with a download speed between 30 and 100 WMigpsainimum prices

were the |l owest in Lithuania (011), Bul gal
Cyprus (069), L ux e mb o unrlitgly, Gréese) CyprasnSloveMa | t a
and Croatia, fast broadband (at least 30Mbps) is still rare, seqtieg less than 10% of

all subscriptionsThe averageminimum price of standalone offecs 30 to 100Mbps
decreased from 04t in 2009 to G428 in 2015

This trend can also be seem when assessing the price data for bundled offers, typically
comprisingbroadband, fixed telephony and TV services.

" Source; digital agenda setoard, connectivity pillar, broadband market developments 2015
https://ec.europa.eu/digitalngle market/en/connectivity
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Broadband retail prices (EUR PPP) — Bundles including broadband,
fixed telephony and television, 2009-2015
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Figure 6 Broadband retail pricesi bundles including broadband, fixed telephony and tv

In 2015,the minimum prices of triple play bundles including broadband access (with a
download sped between 30 and 100 Mbps), fixed telephony and television vary
bet ween 024 an®dhel6rBi ninmutnheprBlWt.e was t he |
Bul garia (026) and Finland (027) and the
Croati a (haBdegreasdBveritimes with theaverageminimum going down

from 076 i n 22D0Highspeed tipke Pplay ioffers have very low price
premium over 1280Mbps services

These differences create inequalities across the B&:correlation between fixed
broadband takep and the relative pricef broadband access is negatise broadband
takeup tends to be lower in countries where the cost of broadband access represents a
higher share of the incom®&loreover,the Digital Agenda Scoreboard data show how

only 49% of homes in the lowest income quartile have a fixed broadband subscription as
opposed to 89% in the highest income quatrtile, and the overall average of 70%.

Overall, @mmunications represented 2.5% of thalf consumption expenditure &U
househt@s in 2014, down from 2.9% in 2002, while for instance the share of
expendituredevoted tdousing, water, electricity, gas and other fuels has increased from
20.8% to 24.4% in the same period. Prices for communications services decreased every
year between 2006 and 2015 at an average rate of £44%

The above figures on prices have to be sdeng with the growth in consumption of
telecoms services and digital services, which has significantly increased over tbe last
years. For instance, the percentage of individuals using the internet frequently, i.e. every
day or almost every day jumpdtbm 22.6% in 2004 to 67.4% in 20129.2% of
individuals used the internet to make phone or video calls, up from oftyi2.2004.

The various regulatory developments captured by the implementation reports will be
discussed below, under the assessmiesach regulation area.

“8 HICP for communications (CP08, Communications, incluglestal services, Telephone and telefax
equipment and services and telephone and telefax equipment).
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7. ANSWERS TO THE EVALUATION QUESTIONS

This section summarises the main findings in relation to the analysis of each of the
guestions set out isection 4 Most questions are dealt with individualBlthougha few

have been combined, where there are significant overlaps in information justifying a
unified approachWhere appropriatehe views of stakeholder groups collected during
the stakeholder consultation are presefteldw. Annex Il presents anore sysematic
overview of the responseger stakeholder groypo the evaluationquestions raisedh

the public consultatian

7.1.Relevance

The section below evaluate® what extent thegeneral specific objectives of the
regulatoryframeworkfor electronic communicationand its regulation areagq main
blocks of provisiong are still relevantand/or if new objectives have developed that
should be pursued.

7.1.1.Relevance othe currentobjectivesof the regulatory framework

In a postliberalisaton era, thegeneralobjective of the 2002 regulatory framework for
electronic communications wae promotea competitiveinternal market, ainmg at
delivering diverse, innovative, and affordable electronic communications to consumers
and businesse§he 2009 reviewprovided additional tools to respond to the need to
ensure more effective competition, consolidate the internal maukét strengthen
consumer rightand thereforalid not change théhree mainspecific objectives of the
framework.

To what extentare the original specific objectives of the frameworkto promote
competition, to develop the internal markabdto protect the interests of EU citizens
still relevant?To what extent do they still correspond to the neettk problemswithin
the EUand in relation to the emerging needs of the séctor

The competition objective

Where conditior exist for the creation of a competitive marketstisi the bespption

to deliver enduser benefits, including connectivity.Effective and sustainable
competition drives efficient investment and fuels the development of the internal market.
It ultimately serves the interests of emskers, by inducing innovation and providing
maximum benefit in terms of choice, price and qualig.shown in the stakehcdd
consultation, ie regulatory community shares that vieaséd on their experience with
implementing the regulatory framework so*far

“9 Demographic, socieconomic, geographic, etc.

%0 See BEREC opinion and individual replies by the national regulatory authorities to the public
consultation on the review
http://berec.europa.eu/eng/document_register/subject matter/berec/opinioAsEEstpiniononthe
review-of-the-eu-electronisccommunicationsegulatoryframework
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While the achievements of the framework in terms of servimgt also to some extent
infrastructure competition arendeniable, as discussed below in section 7.2.2., a lot
remains to be done to improve consumer chaicarticular with regard to access to
high-speed connectivity throughout the entire European Union. The figures presented in
section6.2 show thatinvegment has been uneven across the EU and clear gaps have
begun to emerge between and within different countries in the path to upgrading
broadband networks to provide ultrafast speeds and meet increasingly demanding quality
parametersAt the same time, is essential that consumers have attractive service offers,
and wherever possible, choice so that fageollows investments and that the digital
society is actually realised.

The public consultation showed thatonse Member Statesthe European
Telecommunications Network Operators' AssociatideiffNO) and the large majority of
the incumbentgo as far as suggestinga the public consultation conductedlight of
the review,that nvestment should bmade an explicit objective, next to competition
given the significant network rollout and upgrade needs in the coming.yidassvould
imply amending theegulatoryframework,among othersaccess regulatiorio favour
dynamic efficiency gains over static ondés areas where infrastructure competition is
not viable, competitionwould be for the market ratherthan"in the markét Many
other stakeholdersncluding alternative operators and consumer associasimasson
the other hanthat competitiorwould nat survive outside the regulatory framework and
thatthe latter shoulahot favour investmerat the expense afompetition (and thereby
also at the expense of the consumer outcomes that go along mipletdon).

Furthermore, pursuinghe competition obgive should takeinto accountthe new
internet based services or Oviere-Top (OTT) playerswvhich are currently outside the
scope of intervention of the regulatoimamework (though there are divergences of
approach as to the dividing linend which would have partly disrupted the business
models of'traditional” electroniccommunicatiorproviders Formany stakeholdensho
participated in the public consultatigivirtually all traditional operators and some
authorities) all competition should occur within a level playing field between
"traditional' and "new"serviceproviders

Regardlessf thesenuancesand with the necessary modulations to achiewoffit
purpose and sustainable outcomes, pursuing the competition objective remains as
relevant as ever.

The single marketobjective

The single market objectives becomingeven more relevanin the Commisson's
priority concerninghe Digital Single Market'. Theregulatoryframework is expected to
help deliver connectivity in support of the Digital Single Market. Indeed medern
economiesncreasinglydepend on electronic communications for their dailgrapons

in a digital single markeseamlesgrovisionof connectivityacross borders isecoming

a prerequisiteln other words, the further pursuit of the Single Market is necessary to
ensure that the entire EU is "levelled up" in terms of connectivity.

®1 Seehttp://ec.europa.eu/priorities/digitaingle market_en
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Many services cannot flourish or can even be provided at all across the EU unless

the connectivity conditions arsufficiently harmonisedeverywhere.The extraordinary
growth potential of the soalled Internet of Things services on a potential market of 500
million consumers depends on a rapid and coordinalxuit of 5G networks,which in turn
depends oncoordinated spectrum released on consistentpolicy on license free
spectrum. As an illustration, e relevance of ubiquitous connectivity the single
marketf urt her i1 ncreases as a consequence of
including cars, which presents additional challenges daming and the crodsorder

use of numbers

Moreover, many online businessesuch ase-commerce etrading the profitability of
which is largely scalébased, cannadevelopunless there is high quality, widespread
connectivity in place across the EUElectronic communications is a strategic sector
which directly contributesti168.62bn of European value addesd 1.06 million jobs
(around 1.3% GDRnd 0.47% of total employment in 2Q1%ith a labour productivity
per person of more than 144 thousand &Wtbe highest rate within the ICT sectdr)
and supports a wide range of other khigbh manufacturing and digital services (the ICT
sector constitutes 4% GD&nd 2.76% of EU jobs, with a labour productivity rate
44.45% higher than total labour productyigs well as the economy as a whil@oor
connectivity would thus imply a GDP loss.

Similarly, providing online services of public valuegevernment, 4nealth, elearning
etc) in a situation where some parts of the EU do not benssiin fsufficient
connectivity and up to date electronic communications serviweslld result in an
increasing digital and socidlvide.

However, gnificant bottlenecks remain in the provision of electronic communications
services across the Elds discussed below incd®n 7.2.2.As the public consultation

shows, while for some stakeholders, such as tBeropeanConsumerOrganisation

BEUC or operators focused on national markets, the lack of an internal matket in
electronic communicationsector as suchmay not be a central concerrbusiness end

users seeking to procure telecom services across multiple sites and coenees
perceived theconsiderable relevanag this issueIn shortfor business endsers and
particularly multinational corporations, the curredts p i-wdeebrés o f net wor Kk
services presents significant challenges. Amongst other issues, business users cite long
and unpredictable provisioning times, patchy availability of high bandwidth (Ethernet)
connectivity outside cities, as wellas alackof ansparency and consi
of serviced measures as key issues affect
businesses.

2 See for example the Ericsson Mobility Report (June 2016)

https://www.ericsson.com/res/docs/2016/ericssmbility-report2016.pdf

%3 http://is.jrc.ec.europa.eu/pages/ISG/PREDICT/documents/PREDICT2015.pdf

> There is a wide rege of literature linking broadband diffusion to GDP grawth

% Seeinterviews with members of the emnder organisation INTUG in the 2015 stut#ccess and
Interoperability Standards for the Promotion of the Internal Market for Electronic Communitations
December 2015available athttps://ec.europa.eu/digitalngle market/en/news/investigatieaccessand
interoperabilitystandardgpromotioninternatmarketelectronic
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As expressed in the public consultatiomaek of an effective internal market also affects
equipment manuaicturers and muklnational telecom providers, which seek to replicate
business models in multiple markets. Some ebasder providers also highlight that

the impact of fragmentation does not only affect business services, but also impedes
their abilityto make consistent offerings in residential broadband markets and delays the
6ti me t° marketo

Most importantly, alack of effective internal market eventually affects businesses at
large (irrespective of their sizegnd citizens tooThe consistency ereises and exchange

of best practice enabled by the various institutional provisions introduced by the 2009
review’’ have to a certain extentesulted in the promotion anmoliferationof "best in
class"regulatorymodels and examplesoncerningthe access regime that would yield

the best possible outcomes in terms of competition and.N{®&®ever, lacking binding
power, they have failed to ensure harmonisation of cemgulatory solutionsémedies,

to the detriment of the achievement of the single etabkit also limiting the effect of
promoting best practice regulatory mod&lsThe case of the termination rates is an
illustrative example of the strengths and limits of the procedure aimed at ensuring
consistency. The implementation of the Commission2009 Termination Rates
Recommendatiohas ledo significantly lower termination rates across thefallbwed

in most cases by lower prices for emsers as confirmed by internal monitoring
exercises However, a small number of deviations from the recormued approach
remain for mobile terminationGermany the NetherlandsFinland for fixed: Belgium
Cyprus Germany Finland the NetherlandsPoland. Other examples of areas where the
need for greater consistency was recognised relates to the imposttioon
discrimination remedies and price contro{sosting methodologies)where the
Commission issued a recommendatiorSimilarly, BEREC issues its guidelines and
common positions in view to achieve greater consistency of measures implemented by
Europea NRAs®® These recommendations and guidelines remain howevebindimg,

and albeit contributing to increased consistef@y revealed by the analysis of the
measures in place in Member States), #r@ynot an instrument to ensure it.

It follows that further simplification and effectiveharmonisationwith the necessary
built-in flexibility, appearsecessary to ensure that the most appropriate remedies are
applied leading to a quicker realisation of the overall objective of seamless, affordable
connedtivity across the EU.

*® The impact of fragmentatononmassar ket broadband services is disc
and Interoppabi |l ity standards?®d, which highlights that |
VULA (a substituteto physical unbundling of the copper local lompat least some types of NGA

networkd may have contributed to increased costs, and delayesfféative introduction of this product

as a means to promote competition in NGA netwdtks.

" Survey organised by BEREC among its NRA members in view of the current review exercise

%8 As confirmed bythe study Regulatory, in particular access, regimesrfetwork investment models in

Europé (SMART 2015/0002)

9 Commission Recommendation of $&ptember 2013 on consistent fiscrimination obligations and

costing methodologies to promote competition and enhance the broadband investment enyironment
2013/466/EU, OJ L 251/13.

0 See for exampl&kevised BEREC common position on best practice in remedies on the market for
wholesale broadband access, BoR(12)128.
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The objective of promoting the interests of endusers

As electronic communications services and connectivity as the basis fesaliees

are becoming so important in modern societies, ensuring access for all, as well as
allowing endusers to benefit from the tensified competition in the sector, is
increasingly essentiaFor this reason he objective ofpromoting the interests of end
users including by ensuring universal access to connectivity or by other forms of safety
nets,remains highly relevantith certain components becoming even more central.

However,while the objectiveof protecting endusersremains relevanthe relevance of

the specific provisions which asmed at achieving should be examineih view of

market, technological and regulatory developmemisr instance, certain elements which
form part of the current universal service arrangements might have become redundant
(e.g. payphones)he relevance of each regulation areaiscussed belowkinally, it

cannot be ignored that despite improvements in market performance registered through
the Consumer Market Scoreboards from 2010 to 206@6sumers evaluate the sector

still below the average of the services markets covered by the Scoreboard, as discussed
below. It should howevdbe noted thathe market performance indicat@eerelativeto

the many (29) services covered tine Scoreboardincluding, not only utility and
network industriedut also recreational serviceAt the same time,uccessive Spedia
Eurobarometer surveysnore specifically dedicated to electronic communications
services evaluate the sector as averdgeany event, ti remains relevant to pursue
consumer interests explicitly, not only as a matter of outcome of competition on the
Single Market.

7.1.2.Relevance ofegulation areas

Are all the regulation areas still relevant in reaching the objectives identified as being
still relevant?How do the main stakeholders perceive this relevance?

The section belowliscusseshe relevance of the regulation areas evaluated, linking them
to the objectivesf the framework (competition, single market, arsgr protection)

The relevance ofaccessregulation is to be seen in relation to its importance to ensure
competition on the markefThe rationale behind the imposition of access regulation
relies on the presence of bottlenecks in the networks that cannot be easily replicated by
aess seekers to an incumbent's network. In the EU, many NRAs have found that

i ncumbent operators have stil/l Significan
local a ¢ ¢ e sewides and typically also access used for the provision of business
services. This is even more important in areas where no second infrastructure is present
(no infrastructure competition), such as rural areas where due to lower density, the
business case is not strong enougbupportmore than one network and where telecom
neworks are effectively natural monopolies.

2011 2012 2013 2014 2015

Incumbent market share fixed

0, 0, 0, 0 )
broadband (% of subscriptions) 43%  42% 42% 41%  41%

Figure 7 Decrease of fixed broadband market share of incumbent operators
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Access regulation is imposed by national regulators in each of the 28 EU Member States
and key fixed access markets are regulated in accordance with EU principles, to different
degrees, in each of the 28 EU Member Stdtesnany EU markets, access seekers
relying on access regulation make electronic communication markets more competitive.
The mportanceof access regulatiofor entry and competitiveness of access seetans

be demonstrated by excluditige share otable providers (which typically haveetin

own exclusiveinfrastructures and do not rely on access to the incumimetigorks

from the market share of new entrarifghile the EU average market share of cable
providers has been growing steadily (currently standing betweemdl8946, with a few
Member States like Belgium, the Netherlands and Malta where cable presence is more
important) it still represents less than a third of tt@mbined market share of new
entrants, the vashajority of which rely to various degreea access to the networ&f
incumbents.Similarly, the importance of access regulation is even augmented, if the
above market share calculation would not take into acchlember Statesuch as
Bulgaria, Romania, the Czech Repubknd the Baltic states, where the competition
comes from newly buil "leapfrog" infrastructures, and is not based Lacal Loop
Unbundling

It follows that access egulation remains one very relevant regulation area of the
regulatory framework of high relevance to both the competition and the Siktfeket
objectives.A vast majority of stakeholders in all Member States awner 70% of the
respondents$o the public consultation confirm that access regulation remains a sine qua
non condition for ensuring competition on the market.

Spectrum managementis as relevant as network access regulation to the extent that
spectrum is an essential input for electronic communications ser8jpestrum is a core
enabler for the deployment and development of current and next generation mobile and
fixed wireless netorks (e.g. 4G) across the EDhe demand for powerfuinobile
technologyhasgrown over time in the EUWhile 3G networksin 2005 covered 40% of

the EU population,htey reached 77% in 20085% in 2011and 98% in 2015Mobile
Internet use over 3G rose from 12% in 2011 to 43% in 20E5technology with its

vastly improved data ratesgachedonly 31% of the EU population in 201vhen 3G
provided for 96% population coverage), before climbing to 77% in 2014, and reaching
84% coverage in 20189n addition to affecting deployment, the manner in which
spectrum is allocated and the conditions attached to spectrum assignment and usage, are
also major determinants of mobile competition, which in turn influence quality of
servie, prices, speed of retiut and takeaup of mobile broadband.

With the deployment of 3G and 4G, spectrum has been exploited much more intensely,

as illustrated by the increase in the use of mobile broadband services in ths BU.
European Parliament repr t points out, Athe tremendou:
data traffic in Europe from 0.98 Exabytes per month in 2015 to 7.23 Exabytes per
month in 2020, with a CAGR 2012020 of 49.2 percent (Cisco, 2016)epresents a
substantial challenge to theroent spectrum allocation and assignment that must be
addressed through better spect POmsparnagem
has also been strongly supported by the respondents to the public consultation.

®1 European Parliament, Reforming EU telecoms rules to create a Digital Union, 2016
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Responses to the public consultatioskrowledge theimportance of wireless
connectivity and wireless broadband, and its link and complementarity to a very high
capacity fixed connectivity. Industry is supportive of a mor@inated approach and
looks for additional certainty in investmeamd possibilities to develop throughout the

EU new wireless and mobile communications including 5G. Member States generally
underline the achievements in the field of technical harmonisation, and the need for
additional coordination to be botteup and valintary; some of them call for a better
balance between harmonisation and flexibility. There is widespread recognition of the
importance of more flexible access and use of spectrum in the future from both operators
and public authorities, although disagregabout how to realise this.

The importance of spectrum managemetiiéseforeincreasing together with the rise of
the mobile connectivity demandlsfor both "core" electronic communications services
and services belonging to the-salled "internet ofthings" (machineto-machine
communications, M2M)The need to tackle spectrum management at EU levielss
directly linked to the need to support the Digital Single Markbere is &0 aneedto
support a Europederadin 5Groll-out, by spectrum rulewhich are fit for purpose85%

of the respondentso the review public consultationconfirmed that the regulatory
framework is particularly necessary in the area of management oé seaources, and
there is large consensus amongst incumbents and alternatives, large andarsinall,
BEUC that further harmonisaticat EU levelwould be beneficialSpectrum regulation
continues to have a significant impact on competiéind the Single M&et.

The need forprovisionsconcerning thenanagement afiumbers is increasing with the

rise of M2M serviceswhich are expected to drastically increase the demand for
numbers often for crossborder useNumber management impacts competitaanwell

as increasingly, the Single MarketThe public consultation showea high level of
consensus that to cope with the numbering needs of M2M in the future, a clear
framework for extraerritorial use of numbers is necessary to ensure sufficient
numbering resowes.As far as the relevance afarket entry provisionss concerned,

the situation is uneven. The provisionsraghts of wayhavebeen quite relevant in the
period of transition from state monopoly to competition in the electronic
communications marketse. in the aftermath of the abolition of the special rights of the
state owned incumbents. It ensured that alternative operators may deploy their networks
under the same transparent conditions as former monopolists and in a timely manner,
and put an endo discrimination in favour of state owned incumbeihtsview of the
transition to highspeed networks, and notably mobile services provisioning via the latest
technologies requiring more granular network topologies, these provisions today fully
retain tleir relevarce

The relevance of theprovisions concerningauthorisation remairs unchangedas
confirmed by the respondents to the public consultgBdafo of those who responded to
the relevant question consider that regulation is important in the asedhofrisation, in
particular in view of simplifying the current ruledylarket entry provisions are key
elements to support competition and the Single Market.

As far as thdunctioning of the national regulatory authorities (NRAS) is concerned,
the need dr impartial, transparent and timetggulationwas essentiah the context of
liberalisation. The need for ammpartialand independentfereeremairs as relevanbn
liberalised marketss it has been in the pa$his role is not questioned in the public
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consultation; on the contrary, the public consultation showed overall support for
strengthening NRAs' independendée relatively high number of issues which arose in
the implementation of the provisioris matched by an intensive monitoring and
enforcement activity by the Commissidn shows their persisting relevance and
importance both preserving and advancing competition on the Single Market and for
ensuring that consumers fully reap the benefits of market afaweints.

As far as the role and functioning of other important institutional players is concerned,
BEREC must in accordance to the provisions in forpeirsue the objectives of the
framework and in particular ensure a consistent application of the framk@worder to
contribute to the development and better functioning of the internal mAganstthis
objective and its increasing number of t28kBERECS relevance is increasingven
though there was no consensus in the public consultation onaheaoamreflect this
increase in regulatory terms

Similarly, the capability of theRadio Spectrum Policy Group(RSPG) to deliver high

level strategic advice at the right point in the process to support folaakuhg
decision makingf the Commission andf the other EU institutionwill be increasingly
important,against a background where spectrum policy's relevance is increébmg.

public consultation showed thatcommon EU approach to governing spectrum agsess
welcomed by respondents in order to enable technologies to be used seamletisy, but
respect for spectrum as a national asset is required. Some respondents promoted a
stronger role of the Commission. Some respondents disagreed and stressed the national
character of spectrum policy

Standardisation is aimed atensumg interoperability of servicegincluding emerging
services)and to improve freedom of choice for uséfle voluntary and marketriven
approach to standardisatidras beensupported by mosstakeholders in the public
consultation It remains therefore of crucial importance for both effective competition
and the functioning of th8ingle Market as well as to promote the interesenftusers

It can be argued thahe relevanceof standardis#zon efforts is increasing with the
diversification of new services.

The concept oluniversal serviceas a safety net is a tool to ensure that all citizens
(including lowincome and disabledr elderlyusers, for instancegre included in the
digital sogety. While the objective of the provisions/regulatory area is just as relevant as
ever, some of its components have lost relevance in the context of market and
technological developments (ethe nonuse of 88% across the EU28 regardoudplic
payphone¥). Moreover the need to impose certaerviceshas disappeared as thene
provided by the market (e.gevery country without a universal service obligation
regarding comprehensive directories or directory enquiry services noted the availability

%2 As part of the recently adopted Regulation 2015/2120, BEREC has been assigned additional tasks in
particular in relation to net neutrality and roaming, which are very relevant for market players and end
users.

63 Special Eurobarometer Report 414,2014, d.However, it should be noted that unlike public pay
phones, mobile telephony is not regulated for accessibility. To tackle such issues and in order to improve
the functioning of the internal market for accessible products and services by removing begeitrd by
divergent legislation, the Commission proposed the European Accessibility Act, which will facilitate the
work of companies and will bring benefits for disabled and older people in the EU.
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of commecial competitors in the mark). This is clearly reflected in the public
consultation.

The relevance of sectgpecific end-user protection rules has beerlooked at in the
light of the development of EU horizontal consumer legislatiod ofthe technological
and market developments which inggithat the definition oklectronic communications
servicesas a triggering factor for regulatiomay havebecome irrelevantMoreover,
horizontal rulesnight render some of the sector specific rulesecessary, as discussed
further in the coherence sectiofror example,some contract provision§Art. 20
Universal Service Directivegre overlapping witlinformation requirements in contracts
in Article 5 of the Consumer Rights Directi¥ecovering aspestsuch as characteristics
of services, identity of trader, tariffs or contract durgtiadditionally generalcontract
rules are also set out in t&ervices DirectiV®; the provisions on "Gt-of-court dispute
resolution”(Art. 34 Universal ServiceDirective) are partially overlapping without-of-
court complaint and redress mechanigrevided forunder the Directive on alternative
dispute esolution for consumer disputéBirective on consumer ADR)and under the
Regulation on online dispute resatut for consumer disputes (Regulation on consumer
ODR®). However,other (sectorspecific) rules remain relevant as they are specific to
how traditional communication services are provided (e.g. relying on the use of public
resources, such as numbers). Bf@re, certain rules, such as those on switching or
portability of numbers are still warrante@ver 60%o0f the respondentt the public
consultation including industry and users' associatisigre the view thategulation is

still necessary in the area of consumer protection.

The relevance of the European emergency nurift@r which is linked to ensuring
access to emergency servicesliccitizens across the Elhn still very much validThe
Commission yearly wnitoring of the implementation of 112 reveals the implementation

of a reliable access to emergency services byeletronic communications providers
However caller location solutions access for disabled endersimplemented in
Member Staté€ seem tobe below what is technically feasible to ensure quick and
accurate reliefA large majority of respondents the public consultatioagree with the
significant relevance of the scope and requirements of the current regulation of access to
emergency serves It remains therefore necessary to further pursue the provisions
regarding 112.

% According toTech4i2 et al(2016)"Review of thescope of universal service, SMART 2014/0911
several countries that disseminate paper directories noted a drop in their demand due to competition from
electronic equivalents. Regarding directory enquiry services, it is worth noting that at least saris usag
reported in each country, ranging from 36% of citizens in Poland to 94% in the Netherlands. This is
remarkable given that only 11 Member States have designated an operator with a USO. Also, there is no
correlation between designation and use: 6 camiwnith a designated universal service provider score
lower in use that the EU average, whereas 6 others score higher than EU average).

®® Directive 2011/83/EU

% Directive 2006/123/EC

*’ Directive 2013/11/EU

%8 Regulation (EU) No 524/2013

% For equivalent azesspersons with disabilities neawice, realtime text and video, and these solutions

need to be interoperable across the EU, and not only particular regioror by using aparticular
technology
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As regardghe relevance 0116 servicesi.e. harmonised servicesd social valie, their
importance is recogniseih principle as confirmed also by the publaonsultation
organised in the framework of the reviewhis isin spite ofa limited effectiveness, in
particular a slow take wpith only two of the five short numbers reservedvider use 8

years aftethe entry into force of the provisioflsinda low level ofawarenessevealed

by Eurobarometer studies carried out in 285hd 2012% The relatively modest take

up of the scheme suggests that the scope of the scheme should be limited to already
assigned numbers.

Over 75% of therespondents to the publiomsultation support theelevance of the
provisions concerningsecurity and integrity of networks and services which is
increasing as networks and services are gaining prominence in the economy and the
society as a whole. The digitalisation of services, including commercial and public
services ideading to a situation where breaches have more impact on both companies
and individuals.For instance in 2014the last year for which statistics are available)
Member States reported to ENISA under Article 13a (3), last subparagraph, a total of
137 "major incidents® i.e. incidents meeting the minimum thresholds in termeithér
duration or percentage of users affeCtedBuch incidents significantly affected in
comparable percentages fixed telephony, mobile telephony, fixed Internet and mobile
Internet.Mobile Internet outages affected most user connections compared dthéne
services, with an average of 1.7 million user connections affected per reported jncident
l.e. on average about 13% of the user base

The current provisions regardingust-carry and access to electronic programme
guidesform part of a set of measwrentended to protect general interest objectives such
as media pluralism, freedom of speech and cultural diversity in the process of
liberalisation of electronic communications markets. These general interest {osexnd
protection) objectives remain esfant in an increasingly digital society in which linear
digital television is still the predominant means for citizens to receive and enjoy audio
visual content and space for policy intervention might be further justified to foster the
findability of conent of general interesthis is shared by most respondents to the public
consultation, even though there is no consensus as to uiesvshould be adapted to
new market and technological realities

"0 Statistics on take are available on the Commission's 116 web péipe:(/ec.europa.eu/digitalngle
market/en/etrules116#theimplementationof-the-116-numbers), the latest COCOM Working Document

on the implementati on ohastohleNovermbere20d6emds pablished dh n u mb
November 201%nd he next report COCOMZ185 is due to be published by end of May

"t For Special Brobarometer 367 on Harmonised numbers for services of social \ldl6elease see:
http://ec.europa.eu/public_opinion/archives/eb special 379 _360_en.htm#367

2 For Special Eurobarometer 387 on harmonised numbers for services of social ¥4hieplease see:
http://ec.europa.eu/public_opinion/archives/ebs/ebs 387 en.pdf
"https://www.enisa.europa.eu/publications/anrimidentreports2014

4 An incident should be reported if it meets the following minimum thresholds: 1) lasts more than an hour,
and the percentage of users affected is higher than 15 %, 2) lasts more than 2 idbesparcentage of

users affected is higher than 10 %; 3) lasts more than 4 hours, and the percentage of users affected is
higher than 5 %, 4) lasts more than 6 hours, and the percentage of users affected is higher than 2 %, or if it
5) lasts more than [8ours, and the percentage of users affected is higher than 1 %.
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7.1.3.Continued relevance of the current objectivagainstnew need

Looking at the global objectives and the structural changes in the sector, are there new
objectives that the framework should pursue?

It follows from the aboveanalysisthat in general,the specific objectives of the
regulatory frameworlstill correspond to theeeds and problems within the EU as well
as to the needs of the sectbhe question arises however whetherdheent objectives
provide regulators with sufficient guidance in the environment where the role of the
sector as proviek of connectivity services and enabler of wider digital economy is
continuously increasing

The mandate of the Juncker Commission includes the creation Digigal Single
Market, 'expected to deliver up to EUR 250 billion of additional growth in Eurtpe
create hundreds of thousands of new jobsalnly for younger jolseekers and a vibrant
knowledge based econctfy The electronic communications sector has evolved and its
role as an enabler difie online economy has grown so that the telecoms sectoow
affecting most sectors of the general econd@y is no longer seen as a specific sector

but rather as the foundation of modern, innovative economic systems and as well as of
certain societal services, such asamsport, ggovernment, €nealth cae, elearning, etc.

This can only be possible if appropriate ICT networks are rolled out at a sufficient scale,
if the services are accessible and affordable to all citizens.

This view is shared by stakeholdelrs.the public consultation organised on tegiew

of the regulatory framework, as well as in other targeted stakeholder consultations,
connectivity was broadly recognised as the underlying driving force for thtaldigi
society and economy, underpinned by technological changes and evolving coasdmer
market demands.

Many contributionsto the public consultationacross different stakeholder groups,
suggestedhat it should be a more prominent focal point in the revised frameMatky
respondents pointed to the need for policy measures and Ipasdjipstments to current
policy and regulatory tools to support the deployment fodgtructure in line with future
needs. More precisely, the use of Internet services and applications is expected to
increase for both fixed and mobile connectivity aner¢his a need to prepare now for
higher speed (upload and download) and better quality (latency, resilience etc.) beyond
2020. The future success of virtually all digital policy initiatives (e.g. cloud strategy, Big
Data, industry 4.0, 5G) is linked to tleapacity to deliver a "highlass" connectivity.

At a higher level, a significant part of innovation in the econcenigr commercial
services and services of public value alikes ICT-based. Inadequate connectivity is
considered a risk or a high riserfemployment, education and learning, research and
data driven activities, consumer welfare, and accessibility.

The results of the public consultation on the needs for Internet speed and quality beyond
2020 are clear concerning the expected needs nmstef quality of services of fixed
connectivity by 2025 especially improving download speed: expected needs to increase
abovel Gbps and latency: expected to decrease belowslBut also in relation to

S COM(2015) 192 final A Digital Single Market Strategy for Europe

41



upload speeds (e.g. for cloud services, connectstesetc). While they are more
nuanced as far as mobile connectivity in 2025 is concethewystill reflect a need for
upgrade, e.g. to download speed above 100 Mbps and to latency batwsi’.10

While users perceive download speed as the most inmpdetature of fixed connectivity
today (considered as important or very importenatay by 73% of the respondents),
other fixed connectivity features will gain significant importance in the futmatably
upload speed (considered as important or veryorapt in 2025 by 81% of the
respondents), reliability (86%) and uninterruptedeasq86%).

7.2.Effectiveness

To assess the effectiveness of the regulatory frameworkchieving the general
objective, namelyto promote a competitive sector deliveringnduser benefits the
section belowooks at how the highlevel evolutions compare internationallyhen,the
achievement of the specific objectives of the framew@kevaluated Finally,
achievements per regulation asea presentedVherever possibldinks and effects are
analysed and discusseflom outputs and results per policy area to achievement per
specific objectives, and to possible contribution to high levelegements. Finally,
where relevant, distinctions are made between how the vgraiey areas affected the
different stakeholders.

7.2.1.Achievement of th@eneralobjective of the regulatory framework

The evolution of broadband rollout and penetraiiomoth fixed and mobilé and the
evolution of prices have been selected as key immtiedor highlevel enduseroutputs

of the sector. To assessvhether the regulatory framework has contributed to these
outcoms, an exercise of international benchmagwas made.

The comparisonwith digital world leadergJapan, South Korea and US#Y)ows as far

as network rollout and take up are concerrtadf there are both similar trends and
significant divergencesThe development in fixed broadband subscriptions in Japan,
South Korea andhe USA is not very different from the situation in th&JE The
penetration of mobile broadbarahd in particular of 4G servicesn the contrary, seems
far more advanced in these selected counthan it is inthe EUas a whole, even if
there are some encouraging outcomes in a few European colintries

% According to the Sam Knows study, the average latency for fixed connectivity across Europe was
27.01ms. This figure is largely dictated by the technology in use, with xDSL averaging 37.36ms and cable
19.22ms and FTTx 20.16ms. Today fibre is the only teldyy that allows for latency below 10s

(usually around 4ns). For mobile connectivity 2G allows for latency between 300 and 1000 ms; 3G 100

500 ms, and 4G 100 ms. 5G should allow for latency belomd (the goal is between 1 and 10 ms).

" The number offixed broadband subscriptions is slowly but steadily increasing although the market
seems to be reaching saturation. In June 2014, Japan saw 28.2 fixed broadband connections per 100
inhabitants. In South Korea this number was 37.9 and in the USA it wastl3 average in the OECD
countries stands at 29.2%.

8 GSMA Mobile Economy 2015
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As regardspricesof electronic communications serviceghen subject to international
comparison, the Eldverage is the least expensive for3l2Mbps broadband, and the
third least expensive for 3000 Mbps broadband, after South Korea and Jdpan

Number of subscriptions per 100 inhabitants
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120 105 116
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100
80 71
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40
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0
S Korea Japan USA 21EU OECD

countries (average)

Figure 8 OECD wireless broadband takeup (subscriptions/100 people)

Price
NGA takeup Average telephony, TV
NGA coverage % homes download Internet 30- Average

Country % HH passed speed Mbit/s | 100Mbit/s Mean rating ranking
Austria 11 13
Belgium 4 6 4
Czech 12 16 4 6 10 9
France 14 10 14 2 10 11
Germany 8 13 11 10 11 12
Italy 15 15 16 7 13 15
NL 2 5 3 14 6 3
Poland 13 12 11 11 12 14
Romania 11 7 5 3 7 5
Spain 10 8 13 9 10 11
Sweden 9 2 2 4 4 2
UK 6 9 7 8 8 7
Australia 16 11 15 14 16
Canada 4 1 9 16 8 7
Japan 3 3 1 5 3 1
us 4 6 6 15 8 8
Source EC IDATE Akamai EC/Van dijk

Figure 9 NGA performance global comparisons end 2014

"BIAC 2015, Van Dijk, SMART 2013/0055
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It appears from the above that the regulatory framewaaly have contributetb the
delively of consumer benefits, in particular basic broadband, lower prices, and increased
choice and quality of servicén order to assess the extent of the impacts, it should be
recalled thatendusers includebusinessegincluding SMEs)and citizens This very
general assessmerids confirmed by the conclusions of the review stgdithough
econometric analysis could not show a direct impact due to the difficulty of isolating
external factorgsee Annex IV)It is moreovereflected in the views exgessed by a vast
majority of stakeholders in the review public consultatiiretween 60 and 80%
depending on the benefits attributed to the working of the framework)

High level outcomes or impack&veclearly alsobeen influenced by factors outside the
remit of the regulatory framework. For instance, the global financial crisis may have
delayed certain NGA investments, in Europe and elsewhere. Market satanaditire

rise of the OTTs may have contributed to shrinking revenbeshnological progress,
alongsidecompetition, may have contributed to decreasing consumer prices. No sound
methodologyis availableto identify or measure the discesimpacts of these influences

on high level outcomes or impacts, justremeexists to measure the influence bét
regulatory framework.

The following sections will describe possible links and contributions from regulation
area to achievement per objective and to high level outcomigkout however
establising definitive causakelationships.

7.2.2.Achievement of thespecificobjectives of the regulatory framework

As discussed above in the section concerning the evolution of the sector and its state of
play, the progress in terms of competition is undeniable

The framework mainly through accessgelation, but also with the support of spectrum
policy and market entry provisiondias on the one hand made possible the provision of
competitive electronic communications services and on the other hand enabled
alternative operators to make significateéps up the ladder of investment and duplicate
part of the legacy networks.

The results achieved are howewkiferent among and within Member Statemt all
citizens throughout the entire EU benefit from the same level of competition. Beyond the
numberof offers available at a given location, studies show that not all competition is
equally sustainable, referring to the degree to which a competitor can function
independently of regulated access to the incumbents' networks, the extent to which it can
adapt its offers regardless of its own access conditions

At EU level, 69%of total fixed broadbandubscriptions are xDSL antis technology
continues to be predominant, and its market share can be strengthieardhe
increasing VDSL coverage.
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Fixed broadband subscriptions 8 technology market shares at EU level, January 2006 to July 2015
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Source: Communications Committee

Figure 10 Fixed broadband subscriptionsi technology market shares at EU level, January 2008uly 2015

At Member State levekDSL is particularly important in Greece and Italy, and has the
lowest market share in Bulgaria, Lithuarand Romania. Cable has a very high market
share in Belgium, Hungary, Malta and the Netherlands. FTTH/B is the most widely used
technology in Lithuania, Latvia, Romania, Bulgaria and Sweden. The share of xDSL
ranges from 14 % in Bulgaria to 100 % in GreeDSL is generally less dominant in
eastern Europe. Looking at alternative technologies, cable is present in all but two
Member States and it is the major technological competitor of DSL in the majority of the
Member Statedribre technologies (FTTH andTHB) represent 9 % of EU broadband
subscriptions up from 7 % a year ago. In these technologies, Europe is still very much
lagging behind South Korea and Jaffan

8 Source: Communications Committ@@0COM)and OECD.
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Fixed broadband subscriptions 8 technology market shares, July 2015
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Figure 11 Fixed broadband subscriptionsi technology market sharesat EU level, July 2015

However, regarding Next Generation Access (NGAg,share of different technologies

out of total NGA subscriptions shows that cable is currently the most widespread NGA
technology in the EU. 45 % of NGA subscriptions are Cable (Bd&®), which is
remarkable since cable broadband in total represents only 19 % of all EU fixed
broadband subscriptioifsee previous graph)

Share of different NGA technologies in total NGA subscriptions at EU level, July 2015
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Source: Communications Committee

Figure 12 Share of different NGA technologies in total NGA subscriptions at EU leveluly 2015

The competitiorfosteredby the framework has promoteahtry of new operatorgwith
59% of market sharednd resulted in a significant reduction of prices for traditional
telecommunicatiorservices. It hagontributed to drivingdown prices not only at the
retail level, but also at the wholesale levehs new entrants have progressively also
entered the wholesale markét EU level, affordability indicator on Digital economy
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and society index shows thatt European levehcces to internet represents 1.3% of
their incomé&*.

Fixed broadband subscriptions - operator market shares at EU level (%
of subscriptions), January 2006 to July 2015
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Figure 13 Fixed broadband subscriptions- operator market shares at EU level (% of subscriptions), January
2006 to July 2015

Beyondthe general consumer prices discussed abbteaegulated wholesale charges

giving access for new entrants to the local loop are important to effective competition in

the xDSL market. The monthly average total cost (calculated as the monthly rental + the

one time connection charge distributed overraghe y ear perbSRfordul st oo
access (provision of b o tt9forsharedaeess(pravisiinr o a d |
of broadband only) in October 281

Local Loop Unbundling monthly average total cost (EUR) at EU level,
2005-2015
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Figure 14 Local Loop Unbundling monthly average total cos{EUR) at EU level, 20052015

81 percentage dhdividual gross income spent for the cheapest standalone Biwedlband subscription.
Source: DES} Affordability sub- indicator on Connectivity dimensiohttps://ec.europa.eu/digitalngle
market/en/desi

82 Communications Committg€OCOM)
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These findings correspond broadly to the results of the public consultation. Quite
understandably,arge players (incumbents amertain mobile operatorswill
generallyconsider thathe framework has favoureshort term ecommic gains
overlong term investment and innovation, and that competition is unsustainable
whenregulation does not provide incentives to invest. The same large players
point also to thefact that "real competitors”, such as cable, grew to a certain
extentoutside the framework (i.e. as they weis subject toaccess obligations

and did not rely omegulatednputs) and criticise the framework for putting high
pressure on revenues and thereby hampering the growth of lardgeupapean
operators. Alternate operators stresmsoreoverthat conditions for efficient
investment and innovation have already been creatEdrope.

There are a number of causes for investment in connectivity being subo@ons are
macroeconomicfactors, such aghe financial csis and its impact onCAPEX.
Moreover, investmenmmight paradoxically tendo be directed toless performing
technologies which arecheaper to develope(@., FTTx rather than more performing
ones such as FTTH/B.) as operatorstaemn subject to a lowersk while not currently
havingthe rightregulatoryincentives to be more ambitious. These causes imapart
been explored in the access sftidy

Regarding the role of the framework in delivering competition and investment as
reflected in the positionf cable players, the following should be noted. As discussed
below, under access regulation, cable presence is indeed a predictor of NGA coverage.
However at least 80% of the fixed subscriptiamshe EUare delivered by operators
other than cableand therole of cable in affecting the market dynamicaries
dramatically acrostMember States. In some countries like Italy or Greece no cable
opeator is present, while othessich as Luxendurg, the Netherlands or Belgiunave
almost ubiquitous cable coverage,i@shown inthe figure below. While the cable TV
networks were built fora different purpose thamhe provision of telephony/internet
services and hence not in competition to telephone netwdnksreasons for the
observed divergences itheir coverage across Member States can be explained by
factors such as geography (population density, urban development), legal and licencing
conditions (town planning, permits), availability of other platforms (terrestrial, satellite
and regulation. It would therefore be inaccurate to attribute a too large contribution of
cable players to competition and consumer outcomes across the entirSimlarly,
existing divergences between MS in the level of the local loop unbundlinganty
related to regulatory conditions attached to LLU, such as pricing, delivery times,
provisioning methods, stricter enforcement mdn-discrimination and by different
starting points (in time) of the liberalisation process. To certain degree isas al
explained by objective, exogenous factors such as populationydambian/rural split,
network architecture and penetration.

8 Regulatory, in particular access, regimes for network investment models in Europe (SMART
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Household penetration of Cable TV, July 2014
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Figure 15 Household penetration of Cable TV, July 2014

Source: Communications Committee, July 201

Overall, the contribution of the framework ¢competition (and consumer outcomes) is
clear, althougimot easy to measurkn the public consultation, the competition objective
has beerconsidered achieved by 59% of the respondents (of which 32% cotisatér

was "significantly achieved:"Moreoverthe regulation areas have had different degrees
of contribution, asdiscussedbelow in section 7.2.3.Further discussion on access
regulation for example sh@that certain access strategies have been better than others
at delivering "best outcomes”, i.e. not just retail competition but also infrastructure
competition and investment in NGAs. Similarly, the discussion on spectrum policy will
highlight a positivecontribution to competition on the market, but also possible links
with delays in mobile investments.

As regards the contribution of the framework to $egle Market objective, the results

are harder to substantiateoughly 46% of the respondents te thublic consultation
consider the single market objective achieved (of which 39% only "moderately”
achieved) Some advances are beyond doubt in the areas ofEtdronnectivity and
interoperability (as discussed below), and in the cooperation betweAs. MRwever

most stakeholde8 consider that this is the least accomplished objective of the
framework, referring to the lack of regulatory consistency and to the persisting barriers
to operating across borders.

In particular, cros$order providers depte the lack of consistent access products (in
particularwhen it comes to the wholesale inpueeded to serve the high end business
market), the lack of harmonisation related to the actual access to spectrum by market
players, the multiplicity and great idersity of market entry provisionge.g.

8 Roughly 46% of the respondents the public consultatiorronsider the single market objective
achieved (of which 39% only "moderately” achieved), while tompetition objective is considered
achieved by 59% of the respondents (of which 32% consider that it was "significantly achieved") and the
citizen interest objective is considered achieved by 54% of the respondents.
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authorisations, rights of wayand the very different implementing rules across the EU
designed in view of consumer protection. Furthermore, as will be discussed in detail
under their respective regulation ared® experience of implementing the framework
has revealed clear difficulties in obtaining consistent access regulation and market entry
conditions, in securing edAd-end trans€EU connectivity, in solving crossorder
spectrum interference issuessome asesin solving disputes across borders, etc.

From anenduser perspective, the lack of single market is also visible not only through
roaming (problem tackled recently via a different legislative instrument) but also through
the differingenduserrights and through théack of cross border remedieShe current
minimum harmonisation approach has resulted gh degree of heterogeneity in the
implementation and governanoé consumer protection. For example, some Member
States define specifications aontract terms for all types of users while in other
Member States these provisions do not apply to business users; in about half of the
Member States operators are obliged to publish information on fixed/mobile broadband
and mobile voice; also differencesists in terms of requirements on contract duration
and termination and owtf-court settlement resolution.

As regards the&onsumer interest objective it is considered achieved by 54% of the
respondentso the public consultation. As a matter of facdnsumer surveys based on a
proven methodology and time series, show that there have been certain advances in
consumer satisfaction advances whicban bdinked to areas covered by sector specific
consumer legislation.

Indeedwhile the results of the EU @hsumer Markets Scoreboard 2016 and the Market
Performance Indicatdt suggest for all telecom markets (fixed, mobile, internet, TV
subscription) a below average performance compared with the 29 services markets
included in the Scoreboardmprovements werenoted in comparability, trust,
expectationsand switching In particular, thelevels of switching comparetb other
industries are higher, while the consumers still perceive switching as dificdlor
encounter obstacles when attempting to swiskliscussed below in section 7.2.3.9

It can be concluded from the above that the current framework has not served equally
well the three policy objectives it pursues: it has been successful in promoting
competition, but less successful in the developroémihe internal market, in particular

in achieving a consistent EWide regulatory approach to market regulation, spectrum
assignment and market entry conditions. While advances in consumer protection are
undeniable, they are not translated in increasedwuer satisfaction. A more detailed
description is provided below in the respective regulatory areas.

8 This is a composite index takirigto account comparability of offers, trust in businesses, the extent to
which markets live up to what consumers expect, consumers' satisfaction with the number of
retailers/suppliers and the degree to which problems experienced in the market causetdetrime
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7.2.3.Contribution of specific regulation areas to the objectives of the regulatory
framework

7.2.3.1. Access regulation

Ex anteaccess regulation is essential for the achievement of the first specific objective
of the framework, competition, but also aids the functioning of the singleetaskt is
expected that similar competition issues are met with similar regulatory sslution
individual Member States, thus enhancing regulatory consistency and levelling up
regulatory practice across the Unidvioreover, the consistency of access regulation is
of central importance to cros®rder providersAs such, the effectiveness of ass
regulation is evaluated against the first two specific objectives of the framework.

Accesgegulation and competition

Access regulation has been built on the assumption that addressing competition
problems in wholesalenarketsleads toeffectively conpetitive retail marketson a
gradual yesustainable basiand will produce short and long telranefits for endusers

- both consumers and businessiéss expectedthat national regulatory authoritiese
gradually able to find retail markets to be qmtitive based on appropriate wholesale
access regulation and that then eventually, based on market developments (alternative
providers becoming stronger) but aisoovations and technological development, they
will also be able to deregulate wholesalerkets The exante access regulatiowas
indeed designed with the aitm be progressivelyreduced and for market supervision to

be handed over tothe application of generabmpetition law Given that a deregulation
exercise is subject to detailed analysfsthe competitive situation on the market, a
decreasing number of reguldtenarkets is therefore a good indicator of an improved
competitive situation in the delivery of electronic communications services and
networks.

At a general levelthe number of markets recommended by the Commission for
regulationhas been decreasing constantly since the adoption of the 2002 framework
(from 18, including 7 retail markets, to currently only 4 wholesale market®) third
revision of the Commission Recommendatan relevant markeis 2014 continuedhe
deregulatory trend already witnedsa its previousoverhaul in 2007The markets now
considered in principle to still neegk anteregulation arethe (wholesalefixed and
mobile termination markets artde two wholesale broadband access ke#si one of

which is high quality access.

The situation on the grounoh terms of regulation imposed by national regulators
follows this deregulatorytrend albeit still with significant differences between Member
State<® Save for few exceptions, a majority of markets considereebf@anteregulation

in the 2003 Recommendation on relevant markets are now fully deregulated. Similarly,
markets removed from the Recommendation in 2014 are progressively considered
competitive in tenMember States the retail market for access to telephone netwoyk, and
in four, the market for wholesale call originaticere deregulated. More importantly, in

8 Overview of currently regulated and -degulated markets:

http://ec.europa.eu/newsroom/dae/document.cfm?action=display&doc_id=14430
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view of developing infrastructure competitidevenMember States already partially or
fully deregulated wholesale central access (which is a key product for the provision of
retail broadband), although this is still included in the 2014 Recommendation. However,
some Member Statestill consider it necessary to regulatearkets outside the
Recommendatignincluding retail markets (e.g. broadcasting services, or retail markets
for access to telephone netwpédithough the latter is progressively being considered as
competitive). In such cases a national regulatory authority must estalalisa gfven
market is susceptible tex ante regulation, through a so calldaeecriterion test
(existence of notransitory high entry barriers, no tendency towards effective
competition and insufficiency of competition law instruments to address th#fiek
market failure).

An indication of the fact thaiccess regulation has generally been effective can be found
both in the decreasing number of regulated markets, which testifies that incumbents are
found to have significant market power in an ever decreasing number of maskes)

as inthe decreasig marketshares of incumben{see figuresabovg. Regulated access

to incumbents' infrastructure has enabled market entmyost alternative operators
function based on access products with the notable exception of cable providers and
some alternative file operators, allowing them to compete on services and as
consequence drive down the retail prices.

However the position of incumbent operators should not be teufienated, as they
usually control the only ubiquitous national network, including a a@ibineering
infrastructure, which is unlikely to be duplicated by any single competitor. Incumbents
are usually obliged to provide wholesale access to their networks, and therefore are
responsible for a significant part of the overall value chain. Forrésston the trend
towards progressively competitive retail markets might not necessarily reflect the full
situation at the upstream, infrastructure level (usually less competitive). In other words,
as noted above, the competition achieved is not nedgssastainable, infrastructure
based competition.

Moreover, a discussion exists concerning the-@s®t outcomes and sector impacts
which can be associated with ex ante access regulatasmd more precisely with the
effect on network investment, as thacp decreases are beyond doubt. Many large
operators (most incumbents) consider that current access regulation, oriented towards
service competition, has lowered prices but in general has led to limited infrastructure
investments both by alternative opera (who can rely on regulated access without
having to build their own access networks) and by incumbents (obliged to grant access
to others who bear inferior investment risks). According to several respondents
(incumbents but also large mobile operatocestoriented access regulation, combined
with a stagnant macreconomic framework has also lowered revenue growth in Europe.
This view is contrasted by alternative operators, who view competition as necessary to
incentivise investments. It must be cuolesed that there are many other factors that
contribute to explain revenue and investment trends in the market, but that regulation
may also play a part.
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A recent analysf has shown that the outcome of access regulation is not
straightforward as Membe$tates have pursued various strategies and some provide
promising results. Econometrics tends to confirm the role of calelein(irastructure
competition) as a key driver of NGA deployményet the influence of cable is only
truly important in a few Melmer States. Other factors influencing the NGA roll out may
include ownership structure (in Denmahe same entity owned the regulated telecoms
network and unregulated cable, incentivising investments in the unregulated part of the
business), vertical/stctural separation, and technology choices (path dependency, leap
frogging). High GDP, (low) rural populations and low NGA prices contribute to fast
broadband penetration. In turn NGA prices may have been influenced by standard
broadband competition on thrasis of local loopunbundling("copper anchor" effect)

The often limited takeip and lack of data on NGBased wholesale access makes it
difficult to gauge the precise effects of NGA wholesale regulation.

Different business models adopted by operatoten deploying networks in the
different Member States have resulted in a very diversavield picture in terms of the
availability of connectivity and quality and speed of the network upgrades. This is
visible for example when looking at the differencestween Member States in the
coverage of NGA networks or of Fibre to the Premises (capable of delivering at least
100Mbps), as shown in the tables below. National circumstances, such as geography,
GDP per capita or the cost of labour, cannot explain the wlifferences between
Member States, which must be due to other factors including regulation and the
commercial choices of the operators active in the national territory, which in turn are
also influenced by regulation.

100% Next generation access (FTTP, VDSL and Docsis 3.0 cable) coverage, June 2015
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Figure 16 Next generation access (FTTP, VDSL and Docsis 3.0 cable) coverage, June 2015
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Fibre to the premises (FTTP) coverage, June 2015
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Figure 17 Fibre to the premises (FTTP) coverage, June 2015

The figures in relation to take up bigh-speedoroadbandf at least 100 Mbps are also
reflective of these differences in approaches.

Fixed broadband subscriptions by headline speed, July 2015
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Figure 18 Fixed broadband subscriptions by headline speed, July 2015

While the variety of external factors such as topology, population density and legacy
networks, coupled with lack of specific data have made it impossible to show clear
statistical relationships betwe@tcessegulation and endser outcomes, case studies
have revealed that certain types of ex ante regimes scored better in terms of consumer
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outcomes, in particular as far as the availability of high quality services at reasonable
prices.

Indeed, work conducted for the Commis$ftin support of the evaluath and review of

the frameworkillustratesthe impact thanational regulatory choicesan haveon the
deployment and upgrade of higher performance netwdrks. study presend how

Spai n, France and Portugal's NRABMbhave fo
| adder 6 to FTTH t hr ou g Fouildng fviong in the abbsenceaf ct a
downstream remedieas well as by promoting eoavestment modelsThese countries

have seen developments in FTTH infrastructure competition, but theskrgety

limited to very dense areas. Market structures in these countries have tended to
consolidate towards fewer fixed mobile integrated players. FTTH coverage has grown
strongly in Spain and Portugal, buatore hesitantly until recentlyn France.The

feasibility of this modelhasdepended on the characteristics of the existing networks,
including the availability of ducts.

In contrast, the UK, Austria and Germany NRAs have focused more on regulating access
to the incumberst network from the outset, bwtith pricing flexibility. There is limited
additional infrastructurdased competition in these countries (beyond cable), and the
primary technology is FTTQCoverageof NGA has extended well beyond cable in the

UK (90%) and Austria(89%), but is more linted in Germany81%). There is some
servicebased competition on NGA in these countries, but the impact on outcomes
appears less than was the case for standard broadband competieomay be due to

the tying of wholesale offers to incumbent speed fang plans.Good quality legacy
copper networks might have been one of the reasons for choosing this model, at least in
some countries (Germany).

It appears from the above thaegulatory regimes promoting access to passive
infrastructure- which gredly reduces network deployment costsresuls in more
competition and faster and higher quality deployment of NGA.

An additionalpoint concerns the effectiveness of ex ante SMP regulation in areas which
have already become highly competitive, in parécuh situations of tight oligopolies.

The public consultation revealed tlmany access seekers consider that the current rules
are effective in addressing single dominance, but might fall short of being capable of
tackling joint dominance or "tight oligmly" market structureé markets where at retail
level the incumbent no longer is dominant but remains nevertheless the sole provider of
relevant wholesale accessorfse Member States expressed this concern in the public
consultation, as well as NRA, whaWwever indicate that an adjustment of their toolbox
would be sufficient in addressing the probldtrshould, however, be kept in mind that
oligopolistic market structures in network industries are likely, and in certain cases
efficient, market outcomes.h€y are also the result of the market liberalisation over the
past twenty tears. As criteria for such a new intervention threshold are difficult to
establish, the risk of overregulation and further regulatory fragmentation would not be
negligible, with cosequential effects on predictability for investors.

8 Regulatory, in particular access, regimes for network investment models in Europe (SMART
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These developments, however, underline the importance of facilitating infrastructure
based completion wherever it would be economically efficient. In this comteskiould

also be noted that access ukxgion already provides foother regulatory remedies
besides SMP regulation. In particular it is possible under a set of (limited) circumstances
to impose symmetric regulation (obligations imposed regardless of the market position
of the concerned operat). These provisions are foreseen as an exceptional tool
(whereas SMP regulation remains tiegm) which has been nevertheless usgd few
Member Statesvith different degrees of effectivene§ierefore, it appears opportune

to clarify under which circumstances symmetric access tereylicable network assets
could be imposed. Currentiyach measures are not subject to the European consultation
procedure which is used for SMP regulation andrajpes have pleadedithin the
stakeholder consultatiorier higher clarityregardingthe boundaries between symmetric
and asymmetric regulation.

Access regulation and the Single Market

The regulatory frameworkas set out a flexible mechanismorder toallow national
regulators to take account of national circumstanéasa result,NRAs are givena
certain degree discretion tochoosethe regulatory remedies to a competitive problem
most appropriatéo their nationalmarkets At the same time, the galatory framework
sets oufprocedures to ensure that the regulatory outcdoresimilar market conditions
aredealt withconsistery across thé&U in order to ensure the functioning of taegle
market.

In general it can be considered that the current regulatory framework has delivered
greater consistency, in particular in areas where the Commission was given greater
competences, for example of determining market definition and designating operator
with Significant Market Power (SMP). As a result, markets are usually defined in a
relatively consistent way, in terms of products scope (i.e. approach to inclusion or
exclusion of various technologies such as mobile internet or cable TV). Similarly, NRAs'
appraches in determining whether SMP exists (sgfsupply, indirect constraints)

have become rather consistent.

On the other hand greater discrepancies can be observed with regard to (important)
details of the imposed remediesich cannotall be sufficiently explainedby varying
national circumstanc&s The discrepancy in regulatory approaches concerning remedies
can be explained on the one handréhatively weak tools for the Elével consistency
check (limited to nonbinding instruments), and on thehet by the nature of the
remedies (which are more detailed and network/ Member State specific). Moreover,
specifically with regard to the scope of imposed remedies, the NRAs exercise their
discretion to a greater degree and are influenced by their ovay jgbloicesn particular

as regarddnvestment incentives. This however translates into divergent approaches
towards the regulation of fibre networks, symmetric regulagoraliteaccess regulation

8 See, in particular, the Commission Staff Workibgcument A Digital Single Market Strategy for
Europe- Analysis and Evidenc¢eof 6 May 2015, SWD(2015) 100 final, p. 34 ff.
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which is not based on SMP), pricing methodologies, the@ostion of Virtual
Unbundled Local Acces&/JLA) remedies’, etc.

It hasalso become apparent over the past years, timatlack of consistency in the
regulatory approaches taken at national leselesultsto a certain degreefrom the
institutional setup™ and the way the various institutional players (i.e. mainly the
national regulators, BEREC and the European Commission) inemdcan influence

the regulatory outcome. The inconsistency witnessed is exacerbated by the fdet that
procedural and institutional sap currently in place appears to be ill equipped to ensure
a more consistent approach in similar circumstaficAsrecent study for the European
Parliament® assessing the achievements and failures of the current faatneéwas
shown thatin particular with regards to the application and design of remdtliespe's
telecoms sector remains fragmented along nationaffines

To illustrate these mixed resulEnce 26 May2011 (the deadline for the transposition

of the revew packageand until 29 April 2015 NRAs have notified about 620 draft
measures to the Commission. Most of these notifications either did not raise any issues,
or resulted in a comment from the Commission, but did not raise serious doubts as to
compatiblity with the Framework. During this timehe Commission has issued four
binding veto decisionsn relation to market definition of SMP designation proposals,
which the NRAs were legally bound to implement, and 25 recommendations on
remedies according térticle 7a Moreover, diring the same period, NRAs have
withdrawn45 notifications Withdrawals typically occur as a result of initial discussions

in the EU consultation process, whereby the NRA chooses to withdraw the measure and
make certain modificatian ahead of rmotifying a modified draft measure. In four
cases, the Commission withdrew its serious doubts at the end of the procedure.

In terms of compliance with the Commission's Recommendatiting, 2015
Implementation Report shows thahile considerable progress has basadeto date in

the implementation of the CommissioBB09Termination Rates Recommendation, with
the vast majority of NRAs now applying a costing methodology in line with the

% Ofcom defined and implemented the captcef Virtual Unbundled Local Access (VULA), which was
intended to replicate as a far as possible the functionality of unbundling over an active access connection,
in a 2010 market review of o6éwholesale | ocal access
91 Study onHow to Build a Ubiquitous EU Digital SocigtjNovember 2013, IP/A/ITRE/ST/2041; see

for example p. 180.

%2 |n particular, with regards tariposing remedies, the balance between achieving harmonisation in a
flexible framework appears to be tilted in favour of flexibility neglecting needs for consistency. For
example, whilst remedies are imposed on operators by NRAs at the national levednthes€ion and

BEREC almost exclusively input through nbimding instruments in order to attempt to achieveviitle
regulatory consistency on this level. In the past, this "soft law" approach has led to significant differences
in some areas, clearly progrto be an obstacle for the development of a Single Market. In addition,
BEREC, as one of the key stakeholders at European level, has been faced with criticisni, ithés it

current governance structure is primarily motivated by a desire fedetelimination, and that it delivers
verdicts based on a 6l owest common denominator o, |
Market (see the section 3.7.1 in the studyHomv to Build a Ubiquitous EU Digital Sociéty

% Study onHow to Build a Ubiquitous EU DigitéSociety November 2013, IP/A/ITRE/ST/2041; see

for example p. 29

% In particular with regards to the provision of business services and mobile markets, providers face
multiple obstacles in offering effective traRsiropean services, such as differemesigns in access
products, different pricing structures, which cannot be explained solely by underlying different cost
structures.
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Commission's recommended approach both regarfikegl and mobile termination
rates leading to significantly lower termination rates across the dgiations from the
recommended approastill remain for mobile termination: DE, NL, FI; for fixed: BE,

CY, DE, FI, NL, PL) Concerning regulation of thieroadband marketsyhile a trend

can nevertheless be detectddht an increasing number of NRAs recently adopted
regulatory approaches for the broadband markets (in particular NGA/fibre regulation)
broadly in line with the Commission's 2013 Recommendatamn consistent nen
discrimination obligations and costing methodologiest all NRAs yet follow the
recommended approach

Diverging regulatory practices in the individual national markets can have a profound
effect on crosdorder trade and, thus, on tlievelopment of a Single Market in
electronic communications and may seriously distort competition across the EU by
"levelling' the EUwide playingfield®. Diverging practices also affect predictability
and the attractivesss of the telecom sector to institutional investors who are willing to
invest in a common European market; even relatively smaller operators and project
companies interested in network rolit tend to rely on a paBuropean or even global
capital marketn order to obtain funding.

While no methodology exists yet to measure the exact impact of the lack of consistency
on regulatory outcomes, market players ambtusers a lack of consistency in
regulatory responses to similar problerappears toaffect not just crossborder
operators, which thereby face greater internal market barriers, bigegs taesult in
different levels of effectiveness of national regulatory regimes in fostering the best
possible connectivity at affordable prices for ams#rs.In other words, regulatory
choices such as those regarding access obligations and the pricing of legacy networks
have an impact on the investment decisions of operators. In this waysersdpay the
consequences of inconsistent and potentiallyaatbmd regulatory decisions, affecting

retail markets. An example is the regulation of voice termination rates, where the
Commission, BEREC and most national regulators agree that a particular approach to
the imposition of price caps has the best effect on etitigm and on endisers without
constraining investmeniThe fact that certain national regulators do not follow that
common approach has a detrimental effect onumsals within thosgurisdictions which

cannot enjoy the benefits of the full applicatiof the framework's principles according

to accepted regulatory practices (in this case, pbe#sr aligned to underlying cokts

The negative impact of fragmentation on business users prwddeexample of the
enduring nature of these problemgl aifficulties in using current tools to address them.
Concerns over fragmentation in the market for business communications were first

% Significant divergences in the pursuit of existing regulatory principles and of how the objectives of the
regulatory framewrk are implemented across the EU can create considerable obstacles-tmiatess

trade and market entry. For example, on the fixed side, only a few operators have become specialised in
offering panEuropean services to muftational corporations; almbsxclusively in the business sector.
However, these operators claim to experience difficulties in effectively meeting customer needs due to the
fragmentation of conditions in the local markets in which they procure access links. At the same time,
such diferences create diverging competitive and technical conditions which hamper the development of
the internal market. Similarly, a 20B2udyclaims that diverging regulatory approaches to NGA, which
have a dampening effect on market entry, appear to contribute to a reduced level of access based
competition in NGA. This trendn turn, seems to have had a negative impact onupkef very high

speed broadband connections.
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raised in a survey conducted by the predecessor to BEREC, the European Regulators
Group (ERG) in 2008 validated in a drther survey published in 20¥3and have
subsequently been reaffirmed by business-s®ais in the context of studies for the
European Commission in 20°£12015° and 2016 Yet in an interview conducted in

2016 forstudy SMART 2015/0002, INTUG observetdt it still had concerns over the
ability of business issues to be effectively addressed under the existing institutienal set

up.

A 2011 Commission study on the cost of fieurope in telecont&! estimated the cost of
regulatory policies divergences betwekts to 55 billioneuro at EU level Further
evidence on the implications of a lack of consistency in the regulatory approach to
business communications can be found in a 2013 study conducted for INTUG and
ECTA!% As part of that work, it has been estimated that the patchy regulatory situation
leadsto an untapped economic potential of 90bn euro for the EU.

In accordance with the results of the public consultatimmge operators (incumbents

and altenatives) attach more importance to the contribution of access regulation to the
Single market. They refer tihe higher than necessary costs and burden of providing
servicesin multiple countries or on a cred®erder basis it have not provided specific
guantification More importantly, they refer to the lack of legal certainty brought about
by the fact that theonsistency procedures place do not grant binding enforcement
powers to the Commission and that the consistency rules are based on soft law
instruments, such as Recommendations. Operators also point faltine to facilitate

the consistent treatment of business connectivity used to serve-natidial
corporations Indeed large (non telecom) businesses refessioes in obtaining fit for
purmpose and competitively provided services. Issues associated with roaming were
guoted by consumer associations and national authoritieagh these araltimately

settled through alternative instruments like tR®@aming Regulation anals amended by

the TSM Regulation and subsequent wholesale roaming re¥idw

BEREC's role in supporting consistent outcomes has received mixed feea@disack
discussed below in the dedicated sectidW & RECO6s curren-tprasuits t i t ut
in it often opting for greateflexibility or the lowest common denominator instead of
focusing on a harmonised approach for the single market.

% ERG report on the regulation of access products necessary to deliver business connectivity services
ERG (09) 51 http://berec.europa.eu/doc/publications/206909 51 business_services_paper_final.pdf
*"WIK (2013) Business Communications, economic growth and the competitive challenge

% Ecorys, TNO, TU Delft study on the cost of rRBarope in telecoms, "steps towards a truly internal
market for electronic comamications", November 2011.

% SMART 2014/0023 Access and Interoperability standards for the promotion of the internal market for
electronic communications
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101 Ecorys, TNO, TU Delft study on the cost of RBarope in telecoms, "steps towards a truly internal
market for electronic communications”, November 2011.

192 WIK (2013) "Business Communications, economic growth and the competitive challenge"”, study for
INTUG and ECTA

193 35ee also http://europa.eu/rapid/presiease |IPL5-5265 en.htm
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7.2.3.2.Effectiveness of spectrum regulation area
Promoting competition

A first area to assess the effectiveness of the framewovismosregarding spectruns
that of its contribution to make spectrum available for electronic communications
services and in particular towireless broadband The 2012 Radio Spectrum Policy
Programme (RSPRjetting out the ambitious target of identifying ngslehan 1,200
MHz for wireless broadband by 2015 was adopted for this purposker the
framework®,

Today, 990 MHz have been harmonised for wireless broadband through technical
implementation decisionthat lay downconditions for an efficient use of spaan. If

the technical harmonisation that has not yet been fully enacted at Member State level is
included thenthe corresponding figure is 1,268 MHz. This means that the framework as
the underpinning basis on which the programme was built, has enabldtUthe
identify more spectrum for wireless broadband than other world regions such as
Australia, South Korea, Japan and the United Stitedf this range of harmonised
frequencies, Member States had in 2015 on avexeigrllyassigned only 708 MHz for
wireless broadbandgill far below the RSPP target, although this amaaptesents an
increase by 77% since 2010, the last year beforentry into applicatiorof the 2009
revision of the framework.

This effort has been underpinned iy harmonisation decisions adopted between
February 2007and May 2015pursuant to Decision 676/2002/EC aindline with the
framework foreseen by Articl(2) Framework DirectiveThese have enabéd the
provision of electronic communications services withthg impostion of the use of
specific technological solutionthroughEU technology neutral spectrumarmonisation
and management by Member Staten line with Article 8(3) of the Framework
Directive.

104 See also AnneX for more details on evaluation of the Radio Spectrum Detisiod the Radio
Spectrum Policy Programme.
15 RSPG160011 RSPG Opinion on DSM and Framework Review, 15.12.2015, Table 1, p. 5.
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Average spectrum assigned for wireless broadband in EU28 (in EU
harmonised bands)
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Figure 19 Average spectrun assigned for wireless broadband in EU28
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At the same time, thprocesdrom theissuance of EU harmasation decisionsintil the
effective assignment of spectrum resourd®s each Member Stater use by market
actors lastson averagealmosttwo years(22.2 months) This is an obstacle to the
effective delivery of spectrum to the market in the EU. Althotlgis sometimes
includes a variable period necessaryfor Member States to amend their national
frequency allocation plang/hich normally lasts six maths, thisshowsa delay of oné¢o
1.5years before spectruman actually be used lsgrviceprovides.

Moreover,the duration of nationalssignment processfor harmonised spectruma not
consistent amon@/lember StatesFor both the 800 MHzand the 2.6 GHz band for
example, the timdédetween EU harmonisation and actaakignment varied from one
month to more than four yea@ndfor the1.8 GHz bandfrom two monthgo almost3.5

years:®

PORTUGAL HOw- 200
FRAMNCE DEC 200
I
SPAIN JUL-20N
ITALY SEP-20M

SLOVENIA APR-2014
HUNGARY SEP-2004
GREECE MNOWV-2014

ESTOMNIA MAY/ALUG-1E, JAN-14

ROMANIA SE0-2012
CROATIA OCT-2012
IRELAND MNOW-2012
LUXEMBOURG MOV 2012
I SWEDEN MAR- 2011 I NETHERLANDS DEC- 2012

[[oENMMARK Un 017 | AUSTRIA OCT- 2013
FINLAND OC T- 2012
LITHUANIA COCT-2013
BELGIUM NOW-2013
LATVIA NOV-2013

[ sERMANY Ay 2010 |

Figure 20 Timing of 800MHz spectrumawards

1% These statistics exclude countries having assigned the band prior to an EU harmonisation decision
having been taken.
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Timing of 800MHz spectrum awards®’

Assignment deadlingslso,are not subject to any coordinatiahEU level.In general,

technical harmonisatiodecisionsonly ecify target datedy which the harmonised
technical norms have to be implementedthe Member Statesvithout this involving

assignment of rights of us®©nly in someinstanes have specific decisions bythe

EuropeanParliament andhe Council established common assignment deadlfffes
although evenin thesecasesMlember Statealso sometimes fail tmeet the deadlirse

Finally, delays have also occurred betweenghanting ofspectum usage rightand the
date when spectrumcan actually be used byoperator¥, as he frameworkcannot
ensue that assigned spectrum be effectivplyt into use within a certaitleadlinefrom
the date of award.

As to the needo ensure that spectrum is effectively used by the usage right holders,
there is no consistent approach among Member Statdkoto the withdrawal of rights

if conditionsattachedtheretoare notmetin a timely fashior(although a few do it). This
situation threatensthe effective and efficient spectrum us&d the promotion of
competitionin the EU

In conclusion,the ability of the framework to deliver on technical harmonisatias
beenmore pronounced than its capacity to ensure tingdhgctiveand consistent release

of the spectrum thus harmoniseal pointaffirmed by stakeholders responding to the
public corsultation in particular by operators who were the first stakeholders affected
Statistical analysis confirms that delays in releasing spectrum and in particular in
assigning spectrunare associated witlklelays innetwork rollout (in this case4G
rollout) and subsequendelays in theavailability and takeup of servicesby consumers

and business&¥.

It is howeveralsoimportant to underline that the award of usage rights does not by itself
guarantee effective exploitation of the spectrum assigriest, the market impact and
relatedenduserbenefits will be produced, in the majority of cases, @asnetimeafter
assignmentSecond, other factgrsuch asinvestment conditions, capital availability,
technological progress, demand development and competitive comigxifpment
availability'™, level of crossborder interferenceand the conditions attached to the

197 please ate that 800MHz band was assigned early 2016 in Poland.

1% With the adoption of the 2012 Radio Spectrum Policy Programme (RSPP) common deeelinsst

for carrying out the authorisation process by 31.12.2012 in the&.8 MHz, 25-2.69 MHz and 90aL800

MHz bands (article 6.2) and by 12013 in the 800 MHz band (article 6.4)hese decisions account for

four out of the 11 bands (36.4%) covered by the 14 technical harmonisation decisiomsebéntlythe
Commissionhas proposech common assignment dabf 30.6.2020in its proposal for a decision
concerning the 700 MHz band.

19 For instance in the case of Spain, the authorisation process regarding the 800 MHz band was carried out
in 2011 and the spectrum made effectively available to operators in 2015.

110 GSMA's report The soci®conomic benefits of greater spectrum policy harmonisation in the EU
(2015) shows positive correlations betweabe auction award dates, the launch of LTE services and the
4G penetration rates.

M1 The availability of equipment is partly dependent on the scale of network deployment which in turn
depends heavily on the spectrum assignment process. The more atigrignirig of assignment across
several countries is, the more scope there is for equipment manufacturers to benefit from economies of
scale.
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spectrum usage rightplay an important role irshaping network rolbut, service
delivery and the possibility for uptakBelivery of spectum to market can thus only
facilitate, not guarantee attainment of all the objectives of spectrum regulation and
adjacent policies

Besides factors related to tgeneral business environment and the specific situation in
which the recipients ofights of usage find themselves at the time of assignmntést,
conditions attaokd to the use of spectrum play a critical role in determining how the
spectrum concerned cae usedand further accessed

The framework circumscribes t@nd/type of conditions that can be attached to rights
of use for electronic communications servicedile leavingto Member States the
flexibility to identify one or more conditions withirhé closed list provided for in the
Annex to the Authorisation Directivén general their specification in the framework
has proven to be appropriately comprehensive and functionally adeguataticular
with regard to more technical conditigress nether authorities nor concerned parties
have indicated problems in this respect.

However the general terms in which the framework states these conditions leave
significant leeway for Member States to detail them in ways capatdeme caseef
influencing the effectiveness of holU general objectiveare pursuedin respect of
individual rights of use, this is particularly well illustrated Kye possibility for
undertakinggo makevoluntarycommitmentsn the context oAnassignment procedeir

In practice, such conditiorere embeddedoften already at legislative levet the pre-
requsitesfor participaton in the assignment proceduleavingno or limited margin of
manoeuvrdor the operators to genuinely decide whether and to what dstentnmit

to certain additional conditions

When conditions ar@addedas prerequisites for participation in competitiveuction
procedures (where assignments should be based only on one quantitative ceterion)
attributed appreciable weight as quatiite criteriain comparativebidding procedures

the applicant haenly limited scope to decide whether and to what exieigommit to
these conditions, since the only alternative would be not to partigipdite selection
procedure While this wouldnot necessarily run against the current wording of the
Regulatory Frameworkand may sometingebe necessary to pursue objectives in line
with EU law), this hasneverthelesspened the door fany kind of additional condition

at national levelwhich may lave significant impaston the effective costs for the use of
the spectrunand/or on the competitive structure of the marketh little or no scrutiny
available,unlike for accesselated regulatory obligations which are subject tol&l
consistency lseck under Article 7/7a procedureshe regulatory framework iglsonot
clear onthe question whether such prerequisite commitments of aveolantary nature
form part of the authorisation conditions as such as allowed under Anraxtli
Authorisation Directive Should they not be considered part of the authorisation
conditions a transfer of the right of use would leave the commitment with the initial
holder.

The following prerequisites have beenapplied to major assignment procedures:
minimum cajtal requirements, to bmaintainedfor the wholeduration of the rights of
use; obligatiorfor incumbent operator® provideany new entranivith site-sharing or
national roamingreference offerdor some/all services for determined/undetermined
periodsof time; holding spectruninolding caps, applicablér the whole duration of the
rights of use and often also involving spectrum holdings subject to assignment
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hosing MVNOs at regulated price; praibn of specific retail tariff plansrelease of
other spectrum holdings; compensation to previous holders or third parties affected by
potential interferencé¥.

While it is not excluded that these additional commitments rpaymote the
achievement of the general objectives of thgulatoryframework &ong with more
national objectives, they often represetdrgeregulatory layemwhich issubjectonly to
very generally described requirementsf proportionality, nordiscrimination,
transparencyndobijectivity, in contrast with the imposition @&imilar obligations in the
context of ex antemarket regulation This might therefore go againgte general
principles in the regulatory frameworkof limiting overregulation and ensog
regulatorypredictability and consistent regulatory approaches

In the sane way,the auction reserve prices and/onposition of spectrum feesre
subject to the specific requiremewtfsArticle 13 of the Authorisation Directivaimed at
ensuring consistency with the objectives of finemework This is however often
contested in practicelue tothe lack of transparency in the identificationtbé initial
reserve pricing value do the lack ofproportionality and justification othe different
criteriaappliedto ensure the optimal use of spectttirwhich is often alreadydefined
by national legislation

The modification of spectrum riglebnditions may also have a significant impact on the
regulatory condition$aced bythe operator as well as on the overafirketcompetitive
structure even more swheredifferentconditions apply talifferent assignees: While
Article 14 of the Authorisation Directive makes amendraestibject to certain
harmonisedorocedural requirementtje substance and extent pbssibleamendments

are again only minimally harmonised,nlike amendments of often equally relevant
regulatory obligationswhich may beimposed in the context oéx ante market
regulation in spite of general regulatory objectives to limit overregulation and ensure
legal predictability and consistenoy policy approaches.

The ex post (only) enforcement of more general principles governing spectrum
conditions (such as proportionality, ndiscrimination, transparency, objective
justification, in particular with regard to the harmonised policy objectivess
somaimes proven not to béhe most effective way to address problems related to
assignment conditions once these have been imposed and spectrum has effectively been
made available to operators. For instance, such ex post intervergiohave distorting

impads on themarketcompetitive dynamics, on the efficient usage of spectrum and/or

on legal certaintyThis isespeciallythe casen view of the strict link between the kind

of commitments made and the assignment procedure, since infringements, actions

M2 For an overview of different participation/assessment criteria applied across EU see also Radio
Spectrum Policy Group Report on Assignment and Pricing Methods, RSPIB09%available at
http://rspgspectrum.eu/wp

content/uploads/2013/05/rspg09 298 _final_report assignment_pricing_122009.pdf

113 Four infringement cases specifically concerning the application of Article 13 of the Authorisation
Directive were brought since its entry into force in 2002. These cases only represent a fraction of the
overall number of cases dealt with in finfringement proceedings, where Member State clarifications
andor leave sufficient doubt as to the existence of a breach of the regulatory framewdinle thia¢ning

of an infringement procedudoes not appear justified.

14 This does not necessarily imply a breattthe nondiscrimination principle, for instance in case of
different timing of amendments requests, but is still likely to yield different impacts on competition.
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including the actionprecedingthe launch of such infringementsiay take significant

time andrisk to affector even increasthe legaluncertainty therisk of litigationandthe
possibility to further efficiently use the spectrum resources at stakereower,
administrative and infringement proceedings would run the risk of slowing down the
actual assignment of spectrum resources, running contrary to the ambition to ensure that
sufficient spectral resources are made available to the market (which in eESpeEtain

bands, such as those identified in the RSPP, is also a legal requirement by certain dates).
An ex antemechanismwhich enables to check the consistency of the choice and
definition of certain license conditions with established regulatory cmdpetition

based principlesould possiblyavoid this problent?®

In conclusion,the harmonisation approadi the current frameworkas notachieved
sufficient convergence of the actual conditions attached to individual licencdstloe o
underlying motivations to imposesuch conditions thereby creaing regulatory
uncertaintyand possibly impacing effective access and use of spectrum and market
investment incentivedMoreover,the lack of consistency is a problem for the internal
matket not just in terms of providing predictable and comparable market entry
conditions across Member States to cilosgler operator§as well as predictable
conditions for multinational providers of finance for purely national / local operators)
but alsoin terms ofdrawing on experience tdentify the best possible results across the
Union. In this sense, ensuring that all Member States foster thegettumsolutions

for the delivery of high performae broadbandand connectivityacross the EU is an
internal market imperative.

The public consultation revealed a widespread sentiment among respdhdeatsack

of coordination of assignment conditions has created obstacles to or difficulties for the
developmat of electronic communicationgven thouf this did not yield angpecific
guantification.The framework does not contain measures or a mechanism for ensuring
consistency in the choice and delineation of the license conditions with the objectives set
out in the Framework and across Member Stafdso the objectives as currently
defined are rather general and herdificult for the Commission to enforcas
illustrated above

Similarly, many stakeholders including operators, OTTs, equipment manufacturers
considerthat the absence of coordinah amongselection methodéias impededhe
development of electronic communicatipnsithout however providing for precise
measurement theredfhe choice and definition of selection methal®ften contested
and subject to national litigatioand hastriggered several pilot and infringements
procedure¥® As mentioned abovéiowever,experience shows that interveningly ex

M5 There is no accepted methodology to analyse these aspects in quantitative termsbatundstlined

that notions such as legal certainty and proportionality have an inherently legal function that is
justificatory in nature. Their persuasive weight is based on a totality of considerations that extends beyond
any simple onalimensional quartttive measure. Moreover, any economic impact posited to derive from
their application is specific to the award process and must therefore be analysed in this context.

116 Since the entry into force of Directive 2002/20/EC (including the original versianwtas only
marginally modified in 2009, in particular with regard to spectrum assignments), a total of 13 NIF cases
have been opened, concerning in particular the application of Article 5 and/or 7 of the Authorisation
Directive governing spectrum assignrhgamrocedures and criteria. These cases are only a fraction of
overall problematic cases dealt in the context of thenfrmgement procedure at service level, where
clarifications and/or amendments by national authorities may already address the caiseériby the
services and prevent the opening of an infringement procedure.
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postis difficult and sometimes counterproductive (for instance when it risks further
delaying the actuahvailability of spectrin to the markebr can affect assignments
already operational Finally, as confirmed in the public consultation aasl mentioned
above with regard to conditions linked to commitments made in selection procedures,
some elementsised in the desigiof selecion process such as spectrum caps and
reservation of spectruare likelyto influence the conditions for entry to national mobile
markets and thecompetitivestructureas,unlike forex antemarket regulationtheir use

is not alwaysthe resultof a thoough analysis of the competitive market situation but
basedon other national policy considerations which risk leading to inefficient outgome
sometimes at oddsvith regulatory objectives of théramework such as avoiding
overregulation and ensuring legainsistency and predictability.

While the precise nature of the negative impacts that this has caused has been less easy
to identify, it accentuates the fact thrabst ofthe current rules of the framework only
specify too general requirements as to sehlection processeme to be designed (for
instance regarding what selection proces$lember State maychoose and what
conditionsmay govern it) and enacted in operational terlRespondentso the public
consultation have also generdy expressed that &mber State decisionsack
transparency anglstification when selecting and designing the selection process for
awarding spectrurwhich maystifle networkinvestment decisions and thereby delasy
production oftangible benefits foendusersespeciallyin terms of quality of service and
adoption of innovativavirelesstechnologies

Given the importance of spectrum fentry andposition on the market, théack of
transparent criteriandsoundpro-competitive safegardscan lead ta situation wherea

market player whichfailed to ensure a sufficient amount of spectrima spectrum
auctionmayno longereffectively compete on the markethile an operator which seeks

to differentiate by quality on the market may be constrained from acquiring the assets /
running the business model that it seeks. In order to mitigate such risks, the operators
may feel obliged to offer relatively high peis for spectrum and to accept other onerous
conditions,which in turn may impact subsequent investments in the netw&ich
uncertainty carmlsomake market players more reluctant to deviseengn investment

plans.

As a result, here seems to beoom for improving precompetitive safeguards and
coordination mechanisms at the level of the framework to enhance consistency with
framework objectives angegulatory principlesacross the EU. Such intervention would
also allow addressing the abovementiopedeption among market actoo$ a lack of
coordination that may also reduce their competitive zeal in devising stradegidbeir
willingness to compete outside of their home market.

Development of the Internal Market

The framework has set out a mechanigstablished in Radio Spectrum Decision, for
the coordination of policy approaches and of harmonised conditions for the availability
and efficient use of radio spectrum necessary for the functioning of the Internal Market.
Its efective application hasell to the adoption of harmoniséethnicalconditions for
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the use of spectrum for wireless broadband and for other uses in supganbasEU
policies™’.

As it has been pointed out above, Member States have made significant contributions to
this end by ooperating with the Commission on the harmonisation of technical usage
conditions for frequency bands dedicated to electronic communications, and
subsequently implementing them domestically, which has guaranteed interfizeence
operation within their rgmective territories’® Another important element in this respect

is the operational coordination of efforts to free bands by migrating incumbent users to
alternative frequency bands. Without cooperation on this matter, the concerned bands
may be exposed torossborder interference, which may disturb the concerned services
to the extent of them becoming in fact unusable. Discounting such problems in relation
to third countries to which the framework does not apply, the experience thus far has
attested to theffectiveness of the framework in ensuring Member State cooperation on
this subject mattein most casesdothon a bilateral basis as well as through R&PG

ad hoc working group advising the Commissimm these issues ("RSPG good offices
working group”). In one particular case, the RSPG good offiesbeenengaged more
intensively to address persistent crdssrder interferences impeding the use of
harmonised spectrum for electroncommunications.In all other cases, technical
harmonisation and coordination have workeslatively effectively to ensurethe
availability of spectrum resourceBhus, while the RSP@ood offices haveuccessfully
identified the problem and its possible solutions, the latkamy path towards
enforcemenhas shown thémits of the effectiveness of tirework, which suggests that
some means of making more clearly enforceable in EU law the outcomes of such
coordination would be advantageoBsarriers to the further developmaeuitthe internal
market have thus originated more in issues of timing and coordination of procedures and
conditions attached to the rights of use in respect of ongoing market developments than
in allocation problems. The negative impact that has beebuaéd thereto as regards
operators' competitive strategies for instance in terms of their incentives to enter new
markets has likely also impair¢kde nternalmarket developmenalthough it is has not

been measured by how much

The harmonisation of teaital usage conditiongnableshe interoperability of service
delivery across borderdn practical terms, thisnteroperability may, however, be
limited, if operators and service providers in adjacent territories choose different
technical standardsinlessadequate and cosfficient means for signal conversion are
available.Thereis no direct evidence to suggekatoperatorstechnological choiceare
basedon a strategy of excluding competitpreotably from crossorder entry Yet
neither havethere beerany noteworthy examples of integrated crd®sder service
offerings emerging, even wiresone or severabperatos areactive on both sides of the
frontier.

17 See AnnexV on evaluation of the Radio Spectrum Decision and Raglio Spectrum Policy

Programmdor more detalils.

18 This has also produced, as recognised by responses tailtie gonsultation, another important
contribution to developing the Internal Market for equipment manufacturers and users, allowing for the
realisation of scale economies in production and doosger tradability of equipment.
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Article 8(3) of the Framework Directivealls on regulatory authorities to take spiecif
measuresto support interoperable services and -tm&nd connectivity at a scale
extending beyond their national regulatory domains, eéxplicit policy or regulatory
measurs have beemenerallytakenby Member Statefor the promotion of the Intaal
Market in the spectrum domainsuch as thefacilitation of the establishment and
development of tranEuropean networkg-or instance, wh regard toconditions of
spectrum use and related authorisation procedukesicle 8 of the Authorisation
Directive relating to théaarmonised assignment gfhectrumis an example as lias not
been appliedso far this might illustrate the difficulty in meeting the particularly
demanding criterigetfor its use.

The lack of Menber State initiatives supporting spectrum usage opportunities across
borders going beyond technical harmonisation aspebts, could bolster new business
models in electronic communications may also reflect institutional limitations. The
framework curratly does not foresee any decisimaking mechanism at EU level to
buttress and provide legal certainty to such initiatwasch would foster the internal
market More generally, the development of mechanismdavour of the Internal
Market has receivedittle attention in the work of the RSPG notwithstanding its
competence to support measures 'necessary for the establishment and functioning of the
internal market*®. Whilstinsisting onthe principle of subsidiarify®, which provides an
appropriate scrutypmechanism to ensure that EU level action is meritesl Grouphas

not to datefully exploited the opportunity toffer effective means of action for issues
beyond Member State reachhere have beesomepositive contributions inthe RSPG
Opinionon stategic challenges in addressing growing demand for wireless broathand
and on that regarding the long term strategy on the future use bHRdand?? the

latter also including detailed recommendations on viateeded to facilitate cross
bordercoordination of migratiorfrom one bandwidth to anotheinother example of
RSPG work beyond the remits of individual Member States isuhdértakerby the

RSPG good offices. More recently, the Group has moved into the spectrum assignment
area in itsReport on Efficient awards aneffficient use of spectrutff andis considering

a more active role in exchanging best practices and in setting up a peer advice
mechanism as indicated in its Opinion on D@kH Framework Reviel#’. However,

whilst the exchange of formation and best practicesn contribute to improve the
spectrum authorities” expertise in spectrum assignment design and practical
implementation (which can be particularly useful for less resourced authorit@e)et

does not have the capacityreimoving barriers to the development of the single market

if they do not result both in explicit collaboration and greater operational consistency.
Both these elements have, as the sometimes significant disparities in allocating and
awarding even harmonidespectrum illustrate, not received the required attention to
ensure thedevelopment of the Internal Market in line with principles of regulatory
predictability and promotion of efficient investment and innovatidhese limits to

19 Art. 2(1) of Commission Beision 2002/622/EC of 26 July 2002 establishing a Radio Spectrum Policy
Group, OJ L 198, 27.7.2002, p. 49, as amended by Commission Decision 2009/978/EU, OJ L 336,
18.12.2009, p50.

120RSPG160086, p. 30.

2L\which can be found at http://rsggectrum.eu/rgpopinionsmain-deliverables/

122 http://rspgspectrum.eu/wqgontent/uploads/2013/05/RSPGAS5_finatRSPG_opinion_UHF.pdf

12 Which can be found at http://rspgectrum.eu/rspgpinionsmain-deliverables/

124 http://rspgspectrum.eu/wggontent/uploads/2013/058RG16001-DSM_opinion.pdf.
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RSPGs action have in addtion impeded theGr o u @ostribution to a strategic
approach to European spectrum pglieyhich would requireuniformly raising the
participation level to MembeBtate representatives with that level of responsibilities.

It follows from the analysis above that while progress has been made in particular in
relation to harmonising spectrum for wireless broadband, the provisions concerning
spectrum managemetid notsufficiently or consistentlysupport either theinglemarket
objective,or the competition objective.

7.2.3.3.Effectiveness of numbering regulation area

The availability of adequate numbering resources is a cruciatepgtesite for the
development and growth electroniccommunicatios markets and serviceslRAs are
responsible for structuring the national numbering space, setting the conditions for
allocating and using numbers, and processing applications for numbers and number
blocks. Their aim is to ensure an efficient management of numbering resaurces,
supprt competition on the electronic communications marktterefore the
effectiveness of the provisions should mainly be discussed in relation to the first
objective of the frameworklhe impact on the functioning of ttsegle market should
however also bassessed, as competitishould be able to develop at the level of the
single market.

No significant problems were detected with the implementation of numgogrovisiors

at national levelas confirmed alsty the study SMART 2015/00&t the same tirg,
the numbering provisions to supportthe development of the internal market for
electronic communicationkave notresulted in intended application, which puts the
relevance of some of them in currentrfoin question. In particulathe provision
regardingEuropean Telephone Numbering Space (EThS) failed to materialis@his
has beenpartly due to the dck of demand which was confirmed ke public
consutation on the matter in 203% and in the most recent public consultationtbe
review. Crossborder issues clearly linked to the objectives of the frameveugh as
endto-end connectivity oaccess to hegeographical numbers in another Member State
or the extraterritorial use of numbers have progressed with significant diffes,
affecting in particular eneusers Notably, national reasures to regulate wholesale or
retail charges for premium rate numbers were suljeguidgmens of the Court®.
BEREC also adopted reports in dred?”.

Furthermore the effectiveness of the numbering provisions must also be evaluated
against ongoing technological and market developments. New business models, such as
machine tomachine(M2M) servicese.g.,connected cars and smart metetgange the
pattern and intensit of demand for numbering resources. M2M growth rates are
expected to be many times higher than those of the pure voice commusidatitins

new context, scarcity of numbers might become an issue and other competition and

125 https://ec.europa.eu/digitalngle market/en/news/resulsublic-consutation-future-harmonisation

numberingresourcegrovisionbusiness

126 5ee: judgment of the Court of 17 September 2015 in C&%123 KPN v ACM, OJ C 371, 9.11.2015,
p. 9 and Judgment of the Court of 14 April 2016 in Ca891W14.Polkomtel v UKE.

1275eeBEREC Report BoR (12) 55 of 24 May 2012 on Special Rate Services
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single market issues might aisThes are issues of concern arising due to the
increasing use of cross border servicasd are nowsubject to increasing regulatory
attentionat EU and international fora such as CEPT and ETSI, as well as BEREC

In November 2015CEPT published a dittECC recommendatiofl6)02to limit extra
territorial use of numbersAt the same time howevesome of the MembeStates
already explicitly allow extraterritorial use, while others apply a more restrictive
approachThe BEREC Report BoR (16) 39 of 12Wfeary 2016 on enabling the Internet

of Things highlighted the areas of roaming, switching and number portability, where
special consideration for M2M is necessary. Concerning switching and M2M operator
lock-in, preparatory work in ETSI and by GSMA aimsrtutigate competitionissues by
creating standards fembedded (mgrammable) SIMs.

The public consuétion indicatesthat national numbers and global numberssaen as
likely to besufficient and appropriate to cope with the numbering needs of M2kkin
future, provided that extraterritorial use of numb@rss allowed for M2M. Country
codes are assigned by ITU to countries, andeu existing rules, Member States adopt
their own rules for the use of numbevihin thar numbering planin line with gaeral
requirements laid down in the framewo#s rules regarding extraterritorial usage are
not governedby the regulatory framework, rules differ per Member St&uarrently,
European countries are developing guidelirashrined in a degtn adopted bythe
CEPT proposing to ban extraterritorial usage as a general rule, with a fastidious
procedure to grant except®nn individual cases.Thus the currentEU rules do not
provide for acommon approacton conditions for allowing extraterritorial use of
numbers andexisting coordination efforts in CEPID prevent regulatory fragmentation
may not prove sufficiento comply with the requirements of the Single MarKet
particular the current draftdecisior’?® of CEPT raises concerns with regard to
compliance withEU Law notably therequirementsArticle 56 of the Treaty on the
Functioning of the Eloncerningthe freedom to provide servicddoreover, the risks
of national number scarcity cannot be excluded if numbased M2M services become
massively prevalent.

7.2.3.4.Effectiveness of the authorisation regulation area

Therationale of the authorisation provisions is to facilitate (ctmssler) market entry,
and therefore competition on the internal market. The provisibasld therefore be
evaluated in terms of their contribution to the first two specific objectives of the
framework.

128j e. the wse of E.164 numbers of one country in another country on a permanentnasi@ample is

the use of SIMs for the eCall emergency service to be installed by the car manufacturer in one country,
while the car owner may have residence in another country. This resulgsateatially massivejlemand

for extraterritorial use of nubers.

129 hitp://www.cept.org/ecc/groups/ecc/iman/ptfni/news/wgnanapprovesdrafteccrecommendation
onextraterritorialtuseof-e164numbers/
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It can be stated that the current authorisation provisions have had a positive impact on
competition, given that certain difficultifS of entering the market have been
eliminated, although the results are different per Member State and also depend on the
way the rules are applied in practice.

The revisedauthorisationprovisions aimed atarmonisng the sectorspecificprocedures

and condions applicable to operatorwilling to provide electronic communications
networks and services in a given Member State. The rules, while defining a closed list of
sectorspecific notification requirements and generally applicable septexific
conditiors, left some margin of discretion to Member States in defining the specific
requirements and conditions applicable for the provisioal@tronic communications
services and networksr specific categories of services, among those allowed by the
Directive. As a result, notification systemm place in almost all Memb@&tates differ

in terms ofmodalities and information requirement

Moreover, in recent years there was some utasty in the application of the national
notification requirements antheir impact on the general authorisation systeansl

sector specific conditions appliesh several Member StatesThe Co mmi ssi on o0 s
monitoring and enforcement action has resultedrost all of the concerned Member

States removing certaiaxplicit establishment and guarame®xy requirements or
abolishing additional notification requirements.

Similarly, the scope for imposing additional financial burden on electronic
communicationsoperators under the general authorisation regime has been often
questionetf’. With specific regard to administrative charges, EU law, as also interpreted
by the ECH limits the amount of charges that can be levied as a part of the general
authorisation rgime. Moreover, an analysis carried out by BEREC following input from
stakeholders on obstacles in the administrative regimes for market entry and general
conditions for cros®order provision of electronic communications services to
businesses identifiecertain operational constraints affecting the authorisation régjime

The results of the study SMART 2015/003 also confirm that authorisation fees may be

130 For instance, the explicit requirement to establish or reside in a Member State of provision of services
has been addressed with the current Regulatory Framework (see -@8SHZ UPC). There have been
infringement cases based one the Framework tackling the high administrative charges imposed on small
undertakings which could be considered as barrier to market entry for those undertaking.

131 Six infringement cases were registered in NIF specifically concerthiegapplication of Article 12
Authorisation Directive since its entry into force in 2002. These cases are only a fraction of overall
problematic cases dealt in the context of the-ipfingement procedure at service level, where
clarifications and/or anmeiments by national authorities may already address the concern raised by the
services and prevent the opening of an infringement procedure.

132 Judgment 27/06/2013 Commission v France Case485/11

133BoR(11)56, including: the obligation to sa@b a legal entity or to identify a contact person/address in

the country of provision of service, the number and kind of supporting official documents, the kind and
level of detail of supporting information teetprovided concerning the company, the service and/or the
network provided, the absence of-lare notification systems, the number and inconsistency of
notification categories across countries, the language barriers. Other identified barriers goinghmyond
notification (but still relevant in setting the seetqecific conditions) concerned the lack of standardised
access products for B2B needs as well as the lack of harmonisation for numbering resources/conditions,
number portability, emergency numberggal interception and data retention requirements, data
protection, customer protection rules.
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inappropriately high in some Member States especially for small enterprises or new
entrants.

The majaity of respondents to the public consultation have indicated a neevise
several aspects of the general authorisation conditions in order to adapt to market
developments (among others, level playing field with OTTs) and to reduce
administrative burdeand cros$order obstacles. Some respondents suggasieecific

lighter regime for some categories of services (best efforts OTT, business services, small
crossborder providers), while several underline that established andstahlished
operators lsould be subject to the same rules in the country of provigisarvices

In view of the above, while authorisation provisions have had a positive impact on
competition, athe same timéhe provisions have had a rather limited positive impact on
the functioning of thesingle market. Within the limits defined by EU law, the
identification and specification of notification requirements and above all of sector
specific conditions has develeg along national lines and as such does not sufficiently
take into account thepecificities of parEuropean electronic communications service
providers (for example thosaddressing busineg$s-business needs) or otherwise of
crossborder / multiterritorial providers that have to comply with very different
requirements in each Member State.

7.2.3.5. Effectiveness of rights of way regulation

The rationale of the provisions amghts of way is to support (in a nowiscriminatory

and reasonable wayjetwork rollout and competition across borders. Therefore, they
should be evaluated in terms of their contribution to the first two specific objectives of
the frameworki.e. competition and single market

The deployment of alternative fixed and molmitworks has been magessiblethanks

to the provisions on rights of way on, over or under public or private land. Procedures
are in place in Member States and are being streamlined with the view to reducing the
timing and the administrative burden. Thexiamum time limit for rights of way is
generally respected for the deployment of fixed networks, but the overall permit granting
procedure for mobile networks generally lasts longer than 6 months. The Commission
has successfully enforced the provision veh@ompetent authorities discriminated
between providers (cf.-C25/09).

The actual conditions for acquiring rights of wagmains however extremely variaple
not only across Member States but also inside Member Statiss &sin most cases a
competencef local authorities*

7.2.3.6. Effectiveness of NRAS' regulation area

Regulatorytasksunder the framework are entrustedindependennational regulatory
authoritieswith the aim ofensuring impartial, transparent and timely decisidMiRAs
are responsible for ex ante regulation and dispute settlement between undertakings, but

134 See alsdhe Impact Assessment conducted in view of the proposal for measures to reduce the cost of
broadband rolloutittps://ec.europa.eu/digitalngle market/en/costeductionmeasures
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also in some Member States with spectrum and numbers management and consumer
issues.

Overallthe provisions concerning the NRAs are considered to have been effectare a

as the goal of impartial regulation is concerned. Following the 2009 review, enhanced
political independenceequirements applyor bodies responsibléor ex ante market
regulation and disputsettlement between undertaking®.(prohibition of instuctions
protection from arbitrary dismissahudgetaryseparation,and sufficienthuman and
financial resources).

However, he provisions regarding the independence of NRAs from political interference
have been rather difficult to enforc@ particularin the context of mergers between
sector specificegulatorsand/or competition authoritiggursued irsome Member States

in the past three years. Neverthelesspmty 2014, regulation allowingministerial or
legislativeinterference witiNRA activity ha beenremoved in a number of casesd

the safeguards foiprotection of the regulator againstrbitrary dismissal have been
reinforced, following enforcementaction by the Commission. These developments
confirm two recurring trends regarding the independence and regulatory capacity of
NRAs. The first concerns the restructuring or modification of the competences of NRAs,
experienced in no less than 11 Member States irpdisé five years, oftenstensibly
motivated by the pursuit of economies. The second expresses the propensity of Member
States to keep or regain control of regulatory issues by either transferring back
competences to Ministries (Spain) or trying to ensupwer to review (Belgium, the
Netherlands) or influence the decisions of the NRA, by exercising control over its work
programme (Belgium, Portugal, Slovenia) or giving it policy directions (Ireland).

The overall perception as regards the political irtelence of NRAsemainsgenerally
positive, according to the results of the public consultation. The notable exceptions come
from Member States where the Government retains a certain ownership in the electronic
communications market, where stakeholdersegaly plead forevenstronger separation

and independence requirements.

At the same time, possibly in the context of overall national budgetary constraints and
consolidation, a pressure has been observed on the NIl and human resources,
althoudh the NRASbudgets are to a large extemclusivelyfinanced by the sector in
accordance with the provisions in fordfficulties werereported in implementing the
provisions regarding the adequate human and financial resources and the budgetary
autonany of NRAs. Member States have often claimed that accountability cannot be
guaranteed without effectilmidgetarycontrol by Member States, and that this principle

is valid regardless of the financing source of NRAs.

In accordance with the principle of titational autonomy, there is no harmsation of

tasks and attributions under the framewdkkile some Member States notifiéolr to

five institutions functioning as NRA®(g. Estonia, Denmark, Belgium, Austria) others
entrusted all regulatory functisrunder the framework, including spectrassignment

and someendusers provisions, to one single independent N&4.Lithuania, Croatia
Germanygtc). This leads to a situation where some NRAs are essentially only entrusted
with ex ante regulation andispute settlement, while others have much more tools to
intervene in the market, especially in areas with high impact on the market outcomes.
The lack ofharmongation of the NRAs competences creatiesonsistent regulatory

73



outcomes, aswell as an interal coherence issue discussed below BEREC is
expected to issue opinions on topics for which not all of its memberguradiction).

Finally, an element which affects the effectiveness of the provisions concerning the
NRA's functioningi and also the effectiveness of NRAs regulaticmthat some NRAs
lack directenforcement pows, e.g. the ability to impose dissuasive fines.

The outome of the provisions regarding NRAgheir performance and impact on the
marketi is rather difficult to measure. Data exists on the number of appeals to the NRA
decision$®® but it is not considered an appropriate indicator for the quality of the NRA's
decisions, among others because it rather reflectpehmeived utility of the judicial
review mechanismwhile the performance of the latter is very different per Member
State the length of an appeal procedure ranges from 2.5 to 42 months on &erAge
regards the timeliness of NRAs' decisions, which is an important element in ensuring
legal certaintythe Commission has had to investigate market review delays in a number
of Member StategJelays which were possibly due in part to their limited resesir

Nevertheless, the overall assessment on the NRAs performance r@osiinge. The

public consultation revealed that most market players were satisfied with the
performance of the NRAs in market regulation, with the expediedie between
incumben operators and alternative operators. The same applies to dispute resolution
(regulation by litigation) which many operators prefer to ex ante regulation, although
the four month deadline imposed by EU law is often not respethedpreference for
dispue resolution is stronger with SMP operators who plead for a simplified version of
access regulation, based on negotiations and dispute resolution.

Based on the assessment of the provisions governing the functioning of the NRAs as
well as the assessmenttbe achievement of the objectives of the framework above, it
can be stated that the NRA provisions (including their tasks, objectives and respective
tools per policy area) have been supportive to the competition and consumer protection
objective, yet novery supportive to the Single Market objectiltecanindeedbe argued

that the degree of success was mainly a function of the extent to which their
competences have allowed NRAs to reach the respective objectives as wiethas o
harmonization procedusein place (relatively more on access to networks, less on
spectrum management). Finally, certain tools or mechanisms foreseen in the framework
have encountered clear implementation/enforcement difficulties, e.Q.-bmooer
dispute resolution, BEREC igsg opinions on which not all its Members are
competent, etc. The respondents to public consultations have idemtifiesnber of
regulatory areas in whiafo sufficient consistency in NRAa&ctivitieshas been achieved

such asuniversal service consumer protectignspectrum regulatign numbering,
wholesale termination ratesvholesale access inputs for pan European business
consumers,regulation of chle networks Indeed, the EU minimum harmonisation
approach towards consumer protectimay bea source of inconsisteres where some

135 According to the Study on an inventory of cd@e in electronic communications, SMART 2013/0018,

only 4.87% of all decisions of the NRAs are appealsdpages 553. However, half of the judgments
issued concern universal service rights and obligations, market regulation and procedural issues (rights of
defence etc.)

136 Cf. Page 39 and figure 1 dfe above studly.
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of the Member States have gone beyond the EU minimum protection. In the area of
spectrum and numbering, Member States have broad leeway assipnment
conditions While the current framework provides for certainlgoim ensure consistency,

the nonbinding natureof Commission recommendations and the long and cumbersome
harmonisabn procedurg are leading toinconsistencies with regard to the areas of
access regulain identified above.

7.2.3.7. Effectiveness othetr institutional provisions: BEREC and RSPG
BEREC

The effectiveness oBERECs role in supporting consistent outcomes has received
mixed feedbackluring the public consultation on the telecoms reviéw the one hand

many stakeholders praise BEREC'sependent technical advice such as that given to
the net neutrality and roaming in the context of the negotiatmhd$Rkegulation
2015/2120 Some also praise BEREC's role in Article 7 process. On the other hand,
BEREC's own initiative "best practice” guideds have been considered less effective.
BEREC's structure as a group of NRAs without legal persofility perceived to
undermine BEREC's incentives to pursue the internal market objectives as opposed to
the individual or collective objectives of its national members.

Furthermore, a study for the European Parliament suggests that BEREC has fallen short
of achieving its main objective of furthering the Single Market, facing criticism that
"BEREC delivers verdicts based on the "lowest common denominator" or prioritizes
flexibility over consistency*®® BEREC on the other hand considers that it has
significantly contributed to enhancing regulatory harmonisation in Europe, mainly via its
commitment to identify regulatory best practices and monitoitegy implementation

by NRAs as well as through advisory function withire market notificatioprocedure.

The outputsof BERECare mainly draftedby Expert Working Group$EWG)™*° where

the experts of NRAs patrticipate in order to prepare the work foreseen in the annual
BEREC Work Programmewhich in the case of the Opinions issued on draft market
analysis is subjedb tight deadlines The draft documents (opin
discussed at the level of the Contact Netw@HK), which is a group not established in

the BEREC Regulatiobut by BEREC's own Rules of Procedtinat aims at preparing

the meetings othe Board of Regulators of BERE@BOR) and of the Management
Committee of the BEREC Officeand later on adopted during Plenary meetifdss
process, together with the current voting rules (in most casethisds majority) has
enabled a good level oinghe-ground regulatory knowledge and has resulted in good
level of technical advice. However, it should be noted that according to its mandate
BEREC should also adopt an Bidde approach towards the issues addressed and could
thusbe more focused on addsing obstacles to the internal market

137 BEREC Office has legal personality, the Board of Regulators does not have legal personality.
138 Study on How to Build a Ubiquitous EU Digital Society, November 2013, IP/A/ITRE/ST/2018ee
for example p. 100.

1395ee Art.4(7) of the BEREC Regulation.
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This wasindeedone of the results of the evaluation of BEREC and the BEREC Office
which was carried out in 2@12013“°. The evaluatiorstudystated that BEREC tends to
follow a bottomup approach where EWGs raissuss and propose documents to the
CN and the BoR and recommended that BEREC rasulsa topdown approach based
on discussion and prioritisation done at the BoR leévgice the first evaluation, BEREC
has further developed its capacity tcds on stragic issues, e.g. by revising BEREC's
strategy papéf' which identifies priority areas for BEREC's work and organising
workshops on key regulatory challengésowever, this does not seem to be fully
achieved as respondents to the public consultatioe bignalled the need for more
proactiveness from BEREC on key topics
institutional setup results in it often opting for greater flexibility or the lowest common
denominator instead of focusing on a harmonised appréa the single market. The
evaluation studyalso pointed out to the fact that some functions of BEREC could be
better defined (for example, the advisory role).

When considering itgurrent tasksn view of the Opinion on the Review of the EU
Electronic Communications Regulatory Framewttk BEREC has identified some
areas where it could play a greater role, sasthrough a broader scope of BEREC
Opinions under Article 7 and 7a, issues of a ctmssler naturgsuch as international
roaming), benchmarkg the quality of Internet Amess Services at European level
notifications from operators active in more than one Member State and miagelo
technical guidelinéé® Moreover, it should be noted théiere arecurrentlysome tasks
specified in the BEREC &yulation which are activated on the request of NRAs and
have not been exercised (for example, the provision of assistance to NRAs in the context
of the analysis of the relevant market despite the delays in carrying out market
analyses/revisions by seveNIRAS).

The outcomes ofBEREC are also to a great extent influenced by the -bamding

character of its tasks, which makes it strongly dependent on the NRAs mekisip

take on board the recommendations provided by BEREC. One exampleas¢hef the
termination rates which idescribedin section 7.1.Jand showshe limitations of the
current setting and the distortions and impact in the market derived from that.

Within the context of the evaluation of the BEREC Regulatibis also necessary to
assesshe alignment of the goals of the BEREC Office as an EU agency with the current
EU priorities. Through its support to BEREC, the current functioseBEREC Office
shouldultimately contribute to the developmenttbE single marketand the consistent

140 This evaluation carried out in accordance with the requirement established in Article 15 of the BEREC
Regulation: 'Study on the evaluation of BEREC and the BEREC Office' by PwC of September 2012,
Commission Staff Wiking Document of April 2013 (SWD(2013) 152 final), which were followed by EP
Report of November 2013 (2013/2053(INI), A378/2013). It should be noted that the outcome of that
evaluation should be treated with caution as some of the tasks of BEREGtHazEn carried out at that

time and, moreover, the evaluation could not reflect on the aspects related to the Common Approach on
decentralised agencies, which was adopted by Joint Statement of the European Parliament, the Council
and the Commission in Juk012.
141 See
http://berec.europa.eu/eng/document_register/subject matter/berec/annual_work programmes/4785
bereestratey-20152017

142BoR (15) 206, of 10 December 2015.

143BoR (15) 206, of 10 December 2015.
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application of the ruledt is howeverquite a unique situation where an ageincthe
BEREC Office- was established to exclusively perform a support function for another
regulatorybody i BEREC - established by EU la#*Moreover, despiteits relatively
limited functions,the BEREC Officehas to followthe samedetailed set of rules that
apply to all EU agencies (financial, staff/implementing rules, procurement, reporting,
etc.).

In this regard,tie 2013 evaluation studyoncludedthat BEREC could make better use
of the BEREC Office for bothadministrative and professional support purppses
especially when supporting EWGSs, and thatthe extenthat the regulatory framework
limits the evolution of the BEREC Office, it shoulé bonsidered to adatite BEREC
Regulation.

It should also be signalled that the current BEREC Regulation does not contain specific
recurrent revision requirements as it is the case for other EU agencies, which would
allow for a periodic check of thedignment of the agency's goals with EU priorities.

RSPG

The RSPG was establisH&tby the Commissionfollowing the adoption of the Radio
Spectrum Decisiomy the Council and European Parliameas, a higHevel advisory
group composed of representatives of Member Statesming from NRAs and/or
Ministriesi and the Commissiort was set up to assist and advise the Commission on
radio spectrum policy issues generally and to contribute to thelagewent of radio
spectrum policy in the Union taking into account not only technical parameters but also
economic, political, cultural, strategic, health and social consideratianpa/ of the

last review of the regulatory framework in 2009 the renifitthe RSPG has been
extended to cover issues such as the preparation of radio spectrum policy programmes
line with Article 8a(3) of the Framework Directive 2002/21/BGd to provide advice
upon request to the Councilcaithe European Parliament, in actty advisory role.

The Member States representatives in the R&R@&@xpectedo providetechnicaland
policy expertisecoupled with a thorough knowledge of the national situation and a wider
policy perspective. RSP®pinions and Reportonstitute important elements in the
development and implementation of the EU spectrum policy. They also contobate
strong basis for major legislative propos#isespecially when they have addressed
strategic issues upstream of spectrum assigrifiemt! even of technical harmonisation

of radio spectrumHowever, the current RSPG lackgrmanentsenior participation
from all the Member Statesnd may therefore struggle provide the expected high
level advice needed fohe development of a common radjgectrum policy in the EU.

144This was not proposed by the Commission but was the outcome of the negotiation of the 2009 telecoms
package.

145 Commission Decision 2002/622/EC

146 2009 review of the Rpulatory Framework, Radio Spectrum Policy Programme, 700 MHz Decision
(under deliberation)

147 WAPECS, digital switchover, secondary trading, substantive input on World Radiocommunication
Conferences
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The Reports issued by the Group include useful information about differences between
Member States othe one hand and common problems and/or pragiicethe other
necessary to develop EU approaches of spectrum usage anydvathi regard to various
sectors. The value of this information is at times tempbyethe tendencyshown in a
number of casedor the RSPQo adopt an intergovernmental approach eager to protect
national interests aneksultingreluctance to address the EU internal market aspects of
the topics under examinah, rather focusing on national consideratiofesg. the
spectrum awards mechanismshe preparation ofWorld Radiocommunication
Conferences 2Ib) or to propose common or msistent solutions for Member States
There is also a trend to enter into technical details that is not appropriate for a piece of
strategic advice As a consequence defensive positionrisks prevailing over the
necessary strategtechnological, economior policy choicesthat need to benade in
relation to the establishment and functioning of the EU internal markatperiod of
major change in technology and of emser needs

The Group's outputs are often developed by only a small number of Metabes Bith
sufficient resources to invest in working group participation. As a result, these members
exert a strong influence on advice provided by the RSPG. In addition, national positions
regarding spectrum managemaeandy not alwaysefully coordinatedhationalyand, as a
consequence, there is no guarantee that RSPG meatvagsrepresent a positiciully
backed bytheir Member State.

7.2.3.8.Effectiveness of standardisation regulation area

The standardisation provisions consist maoflpromoting or indeed mandating the use
of European standards, with a view &msumg interoperability of services and
improving freedom of choice for user$herefore this policy area, primarily relevant to
the development of the internal market, is aldevant for the promotion of competition
and eneuser rights.

The policy instruments provided by legislation have been used cangdy by the
Commission since the last amendment of the Framework Directive in 2009. There have
been no changes to thetlisf voluntary standards and there have been no standards
mandated. The Commission has only issued one mandate to ETSI, in the area of
emergency callocation, and it is foreseen that more standardisation effort will be
needed in this aredlevertheless iappears that the competence for the Commission to
act if necessarper semight have helpegromotevoluntary industry consensss fat in
particular in areas with high relevance for innovation such as ultrahigh definition
television, connected TV andaass and interconnection products.

While it can hence be argued that this voluntary and malrketn approach to
standardisation, supported by most stakeholders in the public consultation, has been
effective, it is difficult to establish a definitive usal link between ttse provisions and

the achievement of the objectives of the framework in this regulatioraacetherefore

also to measure their impachkdoreover,standardisation of regulated access products to
fixed networks, wholesale Ethernet agsgroduct specifications for business services
and reference offers for wholesale access inputseirmarket for wholesale high quality
access provided at a fixed locationthe case of crodsorder business service provision
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were mentioned in the publiconsultationas examplesf areaswhere a morexplicit
EU approachanadd value

7.2.3.9.Effectiveness afnduserprotection regulation area

Sectorspecific enduserprotection rules complement general consumer protection and
aim at a high level of consumer protection in the electronic communications sector, the
third specific objective of the framework. Moreover, rules regarding contracts and
switching are complemeauty to competition: they ensure that consumers derive
maximum benefits from a competitive market: from making the right purchase, to ease
of switching to other providers when desired.

Switching and number portability

The rules regardingswitching and number portability are aimed at enabling
consumers to take advantage of a competitive market.

Regarding number portability, le the implementation of the EU rules differs
significantly per Member Stataverall the amount of porting transact®ias been
increasinghroughthe evaluation periqdn particular in relation to mobile numbeesd

the time needed to port numbers, as well as the associated charges, have been
decreasing.

When it comes to switching more generally, tbensumer MarkeScoreboard2016
indicates that the level of switching providensreased significantly during the past
three yearsind isat an average of 15%f the total subsribens mobile telephony, 13%

in Internet provision and 10% for fixed telephony. These switchates are above other
subscriptionrbasedindustries like electricity (10%) and gas (9%). Moreover, when
measured at bundle levélconsidering that the majority of Internet access and fixed
telephony services are bought as part of a bundle, a recerdgysan electronic
communication¥® reveals that the majority of EU households have changed bundle
providerat least oncé® (57%, an increase of2 percentageoints compared to 2014)
However, astomers who did switch provider perceive ease of switchirthersector

below the overall average for services in the EU. The data point to a discrepancy
between ex ante expectations regarding switching mobile telephone provider and actual
experience when switching provider. The market has the largest proportonsafimers
among the surveyed markets who say they tried to switch provider but faced obstacles
while attemping (7%). In particular, he Flash Eurobarometer 243(Cons umer s 6 Vi
on switching service providerrom November 2015) indicates that frothose
customers who wanted to switch their internet service provider (42% of participants),
15.1% found it easy, 7.2% switched but found it difficult, 2.4% tried and gave up, and
3.6% did not even attempt to switch as they thought it might be too difficult

148 Eyrobarometer Special 438#®mmunications and the Digit Single Market", fieldwork October

2015, published in May 2016

149By bundle, it is meant a service package including at least two communications services amongst fixed
telephony, mobile telephony, Internet fixed and/or mobile, television channels.

10 https://operdata.europa.eu/en/data/dataset/S730 243
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As regards switching delays, in 2015, the avetage mandated by regulations port
mobile numbersvas 1,4 days while the actual time was 4,6 days. However, the delays
are much higher in certain Member States. The average regulated time to port fixed
numbers was 2,4 days, but this was not reflected in the actual implementation time of
10,1 days. The retail cost of porting is also different across Member States, with no
charges in many Member States, and high charges in otblereGommunications
Repat 2015)

A majority of respondents to the public consultatioonsider the number portability
regime as working well and, more importantly, as being an effective tool to lower
switching barriers for consumers through reduced-lockffects and thus daseing a
crucial factor for consumer satisfaction and competition. However, operators criticised
the diversity of approaches and of technical means put in place in the various Member
States, pointing moreover to certain practical implementation difficultl@sh affect
consumers (e.g. loss of service during switching).

Beyond this to further improvethe effectiveness of current number portability and
switching provisionsit is essential to keep them up to date w#bhnological and
market development&or instance, while the curreportingrules only cover numbers,
online content (for instanc&ddress bookshat history etc.) may also be relevant when
switching services. Consumers considemportant to be able to keep phone numbers,
emails and online content when switching providers (Special Eurobarometer 438,
DATE): 89% say it would be important to keep their mobile number, 82% say this about
their fixed line number, and 78% about their emails or other online content stored by
their provider.

Transparency and contractual requirements

As regardgransparency and contractual requiremetiits Universal Service Directive
provides for measures linked to transparency and publication of comparable information
on prices and services by providerss 8f 2015, most NRé&had adopted secondary

rules to ensure transparency of information on services and prices by providers and some
were operating online tools comparing prices and services. Some NRAs simply rely or
accredit tariff calculators or online mgarison tools available on the market. In addition,

a few NRAs have implemented measures for the monitoring of expenditure and cost
control by consumers.

The Universal Service Directive also provides that contracts between providers and
consumers do nahandate an initial commitment period exceeding 24 months, while
also ensuring that providers offer users the possibility to subscribe to a contract with a
maximum duration of 12 months. These rules are correctly transposed (with one possible
exception in luxembourg), with some Member States going beyond minimum
harmonisation (Denmark, Belgium, Netherlands) in imposing shorter commitment
periods or in foreseeing the possibility for consumers to terminate the contract at any
time subject to certain conditiongloreover, some Member States have adopted detailed
rules regarding consumer protection safeguards in case of unilateral ctmogesact
conditions (like Austria, Cyprus, Czech Republic, Sweden, and United Kingdain)
eCommunications Report 2015.
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Certain problems in implementatidrave been reported in some Member States with
contractual conditions limiting the righd terminatea contracor entailing deactivation
costs (for instance in the case of subsidised equipment or tacit reneddsjionally,
lengthy contract texts deteubscribers from reading the terms and conditions that they
are signingAccording toa recenEurobarometesurvey™’, only 22% of the respondents
read the terms and conditions entirely, while 40% read them inNweaiwithstanding

these factst appears that the rules on contracts and on price and service transparency
have had a positive impact timoseconsumersvho read their contracta their entirety

or in part(i.e. 62% of the respondentdylore than eight inten consumersgreethatthe
contract had sufficient and clear informat@imout the duration and renewal or roll over
conditions, 83% of the respondents agree there was sufficient and clear information
about the quality of services subscribed to and @g%ee there was sufficient and clear
information about the termination of the contratbwever, it should be noted thatge
proportiors of consumers do not read the contract teenen in part

As regards consumption control, the majority of resporgdeay it is easy to monitor

and control their use of a range of communication services: mobile telephone (78%),
fixed telephone (71%), mobile Internet (69%) and fixed Internet (67%). These
percentages have evolved rapidly the pastyears.

It seemsthereforethat the rules have been overall effective in supporting consumers to
take advantage of the existing competitive situat@mithoughthe results differ per
Member State

This view is supported by the results of the public consultation, where however the
majority of respondents are operators. While the overall effectiveness of the rules is
acknowledgedcertain providers argue against too stringent rules, pointing for d&amp

to the need for long contracts in order to secure service (and thus investments) in areas
which are commercially less interesting. More importantly, the lack of full
harmonisation is considered by several cross border operators and NRAs as problematic.
Issues such as the cost of compliance, or cross border enforcement, are often mentioned
in this respectin contrast to thisconsumemorganizationghink that horizontal consumer
protection rules are not sufficient to address the specific issues thairatise sector

and thatMember States and National Regulatory Authorities (NRgksjuld keepthe
possibilityto address country specific issues

Moreover market and technological developmemgyht make it necessary to adjust
rulese.g.on clarity of information in bundled offerdndeed,services are increasingly
being provided and purchased in bundled offers containing at least Internet access, voice
and TV, occasionally also mobile servicd$e purchase of bundled communications
services continue® increasé up from 38% in 2009 to 50% in 20'F4

Regarding bundleslthough69% of respondent® Special Eurobarometer 438 agree it
is easy to compare services and prices offered by their current bundle with other bundled

31 gpecial Eurobarometer 438

152 5pecial Eurobarometer 438
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offers, therearestill 24% d consumersvho do not yet think it is easy to do.db should
be notedhat there has beerm improvement in this area since the previous survey

Quiality of service

Quality of servicehas become almost as important @se for consumersvhen
subscribing to communications servitds With regard to internet access service,
consumers increasingly valeertain attributeselated to quality of service, such as the
maximum downloadndupload speeslandthe amount of data that can be downloaded
or uploaded

Overall despite the high adoption rate of interfiledéd and mobileaccess service across
the EU, evidence shows th&uropeansubscribers get about 75% of the advertised
download speed and around a fourth of users experience difficultyassang content
due to speed or capacity issues

An evaluation ofthe performance of ovel0 consumer marksetstill indicates that most
problems and complaints are found in the telecom s&ttdost enduserscomplaints
on transparency and quality mosthglate to bandwidth restrictions experienced by

customers who have subscribed to Aunl i mit

advertised and actual speeds, especially at peak'Pbimsat least seventedviember
States measurement tools for the quality of service are available toserdor are
being implemented, in addition to the monitoring activities of the NRAs.

While providers of traditional communication services have to comply @atitract
obligations on e.g. minimum quality of serviewels it should be noted that pure OTTs
are not subject to sectepecific rights and obligations, even when their services are
used by the endsers to cover the same or similar communications needs as the
tradtional electronic communications services.

The Universal Service Directive provides the possibility for Member States to adopt
secondary rules aimed at ensuring a certain minimum quality of service and transparency
in this respect. Minimum quality of rvice standards iset in 8 Member Statesand

mostly for specific services (broadband speed, call centre services etc.)

Ruleson internet accedsave been amended by the recently adopegulation EU)
2015/2120 which lays down measuresncerning operinternet accessstrengthens
transparency requiremengnd empowers national regulatory authorities inter alia to
iImpose minimum quality of service requirements with regard to internet access service.
The effectiveness of the amended rules which entered into force as of 30 April 2016 only
Is not part of this evaluation.

Out-of-court dispute settlement

153 Special Eurobarometer 438
154 Consumer Markets Scorebo&@16
1% BEREC's ECODEMeport, June 2015
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Finally, as regardsutof-court dispute settlementhie majority ofnational regulatory
authorities stated thatArticle 34 USD was useful in enabling endusers to resolve
complaints in a quick and easy way and to avoid legal battles. Howssegral
problemswere mentionedegarding its implementation: thegh number of complaints
versus the limited dechted resources available to solve théhe awareessraising
regardingthe existence of an alternative mechanism to resolve disputes with electronic
communications providershesitation with respectto a system of reimbursement
/compensatioretc

7.2.3.10 Effectiveness of provisions on universal service

With the opening of the telecommunications market to competition there was a need to
provide safeguards for those circumstances where competitive market forces alone
would not satisfactorily meet the needs of -eisérs.

The objective of the universal sere rules under the EU regulatory framework
[Universal Service Directive 2002/22/EC (USD)] is to make available a minimum set of
electronic communications services at a specified quality to all users independently of
their geographical location and, inetHight of specific national conditions, at an
affordable price, while minimising competition distortioi$e three characteristics of

the current universal service concept inclueilability (i.e. the services should be
made available to all users intarritory, regardless of their geographical location),
affordability (i.e. the services should be made available at an affordable price) and
accessibility(i.e. disabled users should enjoy services which meet their needs and are of
an equivalent standatd those enjoyed by other usens).that sense, universal service
provisions are aimed at ensuring a minimum service or a safety net for those
citizens/areas which will not be catered for by market forces alone and as such they
should be assessed agaitis¢ third objective of the framework, namely to ensure
citizens' protection where needed.

Currently the Directive includes four elements within the scope of the universal service:
access at a fixed locatioand publicly available telephone service®ATS'), a
comprehensive directory directory enquiry serviceand public payphones. However

the provisions leave significant flexibility to Member States as to which services should
be included or excluded from the scope of universal service obligati®nsell as
regarding the practical implementation mechanisfinluding financing) Further
measures can be adopted by Member States in view of achieving access for disabled
users (discussed below) and affordability for low income users.

Universal serviceobligations have been imposed wherever national governments
established that there was a risk of social exclysibat the market alone was not
providing basic electronic communications services toAallno EU level data exists on

the incremental increa of coverage or services use due to the universal service
obligation (i.e. those citizens that would have been excluded by market forces and have
access to minimum services due to universal service) the best proxy to measure
effectiveness is to look athether and how Member States have used the universal
service provisions.

The results of theublic consultationshow that he majority of Member States and
regulatorsagree that universal service has been effeatiwafeguarding endsers from
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the riskof social exclusiorwhile most of the operatorsee little or no impagtwithout
having provided any quantificatiorProponents ofuniversal serviceargue that the
availability of certain basic services increased and that services beffandalde and
accessible to allOpponents claim that (1) the universal service regime has become
rapidly outof-date (2) the high level of competition for fixed and mobile services
ensures the affordability of tariffs and not the regulatory obligation

While the actualse of the mechanishy the Member States and of the services by the
citizenspoints tothe effectiveness of the provisignbie actualuse of the serviceis
practice depicts a different picturA. study on the review of the scope of unisat
servicé™® shows that (Lpccess to a network at a fixed location g@udlicly available
telephone service®ATS) are both widely used and available in genenaspective of

any universal service obligation moreovercitizens have increasingly movéal mobile
telephony® and (to a lesser exterit) voice over IPn order to use PATS equivalent
services. These are nearly universally availableadfmiidable for most consumer®)
directories and directory inquiry services are used regularly butgtmiision does not
seem linked to a universal service obligation. Availability of the same information
through the internet is a further competitive alternatfyeand (3) the usepublic
payphoneS®is in a steep decline.

Therefore, whiletican be concluded that the provisions have been effective in ensuring
the availability of PATS, directories and payphones (though the relevance of the latter
two seems diminishingn view of their low and declining useilt is important to note

that the wmailability is to a large extent ensured bthe market The services are
consideredaffordable for most of the consum®fs As regards PATS, Member States

can guarantee access for users with special needs via social tariffs. The most common
criteria for soa@l tariffs are those with low incomes (Austria, Croatia, Cyprus, France,
Italy, and Slovenipand people with disabilities (Bulgaria, Croatia, Cyprus, Denmark,
France, Italy and SloveniapA monthly social tariff variedo et we e n a5 and
month.

For data communications at data rates that are sufficient to permit functional Internet
access, fixed connections amearly universally available and used by a majority of
citizens across the B} and inall individual Member StatesHowever there are still
differencesbetween Member States when examining availability and afidity of

fixed broadband across urban and rural averagespite declining hardware costs for

1% Review of the Scope of Universal Service, SMART 2014/0011

157 According to Digital Scoreboard 2015, mobile penetration exceeds 100 subscriptions per 100 citizens
in all Member States.

%8 Tech4i2 et al. (2016) Review of the scopeiniversal service, SMART 2014/0011, pp-&&

159 A Eurobarometer survey in 2014 reported that 88 per cent of citizens across the EU reported that they
had 'never used as public payphone'; comparison with earlier surveys showed that the numbeseytnon

has increased year on year across the EU.

180 As an indication of affordability, the study on the review of the scope of Universal Service (SMART
2014/0011) concludes that 2010 in EU27 Member States the cheapest annual telephone subscription
constitutedl.95% of disposal income.

161 Digital Scoreboard (2015): Fixed broadband access to the network (i.e. incorporating XDSL, cable
(basic and NGA), WIMAX and FTTP) is nearly universally (96,1 % across the EU). When expending the
definition to also include satik, broadband availability is ubiquitous. Fixed broadband is also very
widely used (70% of households across the EU, and above 50% in every Member State)
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computers and tablets and decreasing costs for broadband subséPpsiome users

are siil not able to afford a broadband package. On average in EU28 Member Btates,
2015, 24% of households without an internet subscription, bebletr@t subscription

cosk are too high to subscrid&® Furthermore, broadband take tends to be lower in
Member States where the cost of broadband access accounts for a higher share of
income’® The risk of social exclusion wheaffordable broadband internet isot
availableis increasinglyreal, considering the fundamental role of broadband internet in
society as an enabler of communication, social interaction, participation in cultural

events, and access to key services suchgasyernment, @anking and health care.

On the other hand, decreasing use of some of the provisions and of some of the
services that fall within the Directive as illustratembove would point towards the
decreasing relevance of some of them. Indeleel,concept of universal service was
shaped in the early staged liberalisationand since thermarket conditions have
drastically evolved, with more competition and choice available to consumers.
Technological changes have also changed the relevanceaéthents under the scope

of universal service obligations.

As regards the use of the universal service mechanism by the Member Btditesast
decade, there have been 31 withdrawals of a universal service obligation in relation to an
entire component of the universal service in a Member State, meaninghdisat
Member States now rely entirely on the market to supply these components. Eleven of
the 31 components concerndge comprehensive directory enquiry seryioge were
comprehensive direaties, eight were public payphones and three were the provision of
access to a network at a fixed location and PAT#®king at trends over time, 26 of the
withdrawals took place after December 2010

Today, onlysevenrMember States hawstablished a universal service obligatiotheir
country for all four componers falling within the scope of the DirectivéBulgaria,
Croatia, Greece, Lithuania, Portugal, Slovenia and the UK). The remaining 21 Member
States relyon the market spontaneousheeting demand for one or more components.

At this momenta universal serviceldigation in relation to the provision of access to a
network at a fixed location and PAT&xists in 22 Member States; the number is
significantly lower for comprehensive directories (15 Member States), public payphones
(13 Member States), amdmprehensie directory enquiry servisg10 Member States).

The Universal Service Directive requires that the connection to a network at a fixed
| ocation should enable oO0data communicat.i
functional internet access, taginnto account prevailing technologies used by the

0]

majority of subscribers and technologica

defined functional Internet access in terms of clear data rates (download and/or upload
speeds);of which six met or exceted a data rate of 1 Mbps (1Mbps in Belgium,
Croatia, Finland, Spain and Sweden; and 4Mbps in Malta).

162 Eyropean Commission. 2014. Broadband Markets: Digital Agenda Scoreboard. Page 26
163 Tech4i2 el. (2016) Review of the scope of universal service, SMART 2014/0011
184 Europe's Digital Progress Report 201Bonnectivity
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As regards universal service obligations concernaugessibility measure$® for
disabled endisers,23 Member States have specific requirements in gtacespond to

the needs of disabled users, orly Member States have ndEstonig Latvia
Luxembourg Romaniaand Svedern. In 11 Member Statesuch requirements are
implemented through theniversal service obligationdt is worth noting that in four
Member States all undertakings are obliged to provide special requirements to disabled
endusers and that in the UK all fixed and mobile communications providers have to
access to a text relay service approved by the RRA

With respect to the results of @ measures on the ground, the access for persons with
disabilities remains however adequate.The study Assessing and Promoting e
Accessibility®’ concl uded that fthe revised EU Dir
stimulus for [equal access and choice fersons with disabilities] in a number of the
countries, ( é) there remains much room f
across Europe as a whole, in regard both to equivalence of access and equivalence of
choice for wuser s vhebiggestgioldeat ferims df effecisndys On e
the great variation across Member States in terms of the measures put in place and the
quality of those. According to one of the conclusions of the study mentioned above is

t hat Afbetter r eosbe hchisvedsvheeentherg are specdid dbligatians

| mposed in | egislation and/ or BERECHtpgo® r egu
AUpdate of the report on equi-wsad¥smyldacces:
out of 28 National Regulatory udhorities (NRAS) limit the actions concerning persons

with disabilities to Universal Service Obligations, while 13 answered that additional
measure$® were adopted for other services and service proviGaigvant stakeholders

suggest for instance th#tere aresome measurethat could beaddressedy the EU

legal framework in order to live up to the expectations and rights of persons with
disabilities*’® Consequently, in December 2015 the Commission adopRedpasal for

a Directive on the approximatiarf the laws, regulations and administrative provisions

of the Member States as regards the accessibility requirements for products and
service$™

185 BEREC Questionnaire on implementation of universal service obligations (2014)

156 However, there is no equivalent access availabléember States, in particular for emergency
services For a ascription of divergent solutions implemented across the Member States, please see the
Impact Assessment accompanying Commission's proposal on the European AccessibilitypAetu¢
lex.europa.eu/legatontent/EN/TXT/?uri=SWD:2015:0264:F)N

%7 The study isknown as MeAC 3(http://ec.europa.eu/digitalgenda/en/nevistudy-assessingnd
promotinge-accessibility) It wasfunded by the European Commission and published in Novembar 201

168 It was ublished by BEREC in October 2015
(http://berec.europa.eu/eng/document_register/subject_matter/berec/db@tsida8updateof-the:
reporton-equivalentacces_0.pdf

%9 The most common actions address directory enquiry services and directories, equipment, public pay
telephones, information, special tariffs, accessible billing, emergency services and relay.services

170 Based on the response of the European Disability Forum to the public consultation on the regulatory
framework.

" proposal for a Directivef the European Parliameand of the Council on the approximation of the

laws, regulations and administrative yigions of the Member States as regards the accessibility
requirements for products and servi€€3M(2015) 615 final, 2.12.2015
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http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=SWD:2015:0264:FIN
redir.aspx?REF=mTMP_weVlF4nTqML71QdFwL-b-moC4j3pKVlWENMng6patfTC3DTCAFodHRwOi8vZWMuZXVyb3BhLmV1L2RpZ2l0YWwtYWdlbmRhL2VuL25ld3Mvc3R1ZHktYXNzZXNzaW5nLWFuZC1wcm9tb3RpbmctZS1hY2Nlc3NpYmlsaXR5
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redir.aspx?REF=vWTYzqkPc4YidQyXk_YbmPVNtw2lLhjTb7v-NQ4MOPCpatfTC3DTCAFodHRwOi8vYmVyZWMuZXVyb3BhLmV1L2VuZy9kb2N1bWVudF9yZWdpc3Rlci9zdWJqZWN0X21hdHRlci9iZXJlYy9kb3dubG9hZC8wLzU0MTgtdXBkYXRlLW9mLXRoZS1yZXBvcnQtb24tZXF1aXZhbGVudC1hY2Nlc18wLnBkZg..

7.2.3.11 Effectiveness of provisions on 112, 116

The European emergency humbép

The Universal Servicdirective provides that access to emergency services through the
European emergency number 112 must be ensured all over thesEéhards access to
112, evidencecollected throughout the work of the Communications Commstiegest
generally effective impleentation

In addition to access, the framework also entails requirements as regamness
raising, caller location and accessibility.

In this regards, while awarenesisthe 112 number has increased slowly but constantly,
there is still room for impreement. According to a recent Eurobarometer survey
(Special 438, dated November 2015), 61% of the respondents would call 112 if they had
an emergency in their country, while 46% correctly identified 112 as the single number
to call throughout the EU.

Difficulties in implementation have been reported relation to the lack of
implementationof caller location accuracy and reliability requirements by Member
States.The caller location accuracy criteria adopted by Member States are below the
accuracy ofthe currently available technical solutions, leading to a situation where in
spite of technical developments in this area, the effectiveness of the call remained the
same in the past 10 yeafdhe exentof this issue has however not been meas\8exte

the Directive entrusts the imposition of thealler location and accuracy criteria
exclusively to Member States, enforcing more effective criteria under the current
framework has not been possible.

Implementation of thebligationson equivalent a@ss of disabled people to emergency
serviceshas also been less effecti(eIn terms of accessibility, equivalence of access is
ensured with SMS communication. However, more evolved video and messaging
systems (Web Real Time Communication) are currentlyia@ve to ensure higher level

of equivalence of access to emergency services.

In the public consulation, the telecom industryhighlights the importance of reliable
access to emergency services that, in view of the technical standards and legal
arrangemets in place today, can be provided today only through.E@8vever, they
argue that access to 112 obligations should be imposed on OTTs as teehnically
feasible A large number of stakeholders consider ,thaihough it would not be
technically feawble to subject all OTT servicds the obligation of providing access to
emergency servicesll the voice services perceived by the users as substitutive to the
current PSTN voice service amdhich also give access to E.164 numb@ilse Skype

out, Viber out) should be subject to the same obligations regarding the access to
emergency service3his sugges that thecurrent112 provisionsneed to bditted for
Internetbasedvoice communications servicdbat give access to numbers

The services of social valud 6

172COCOM 112 implementation repdrttps://ec.europau/digitatagenda/en/eactions112
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The main provisions governing 116 numbers are enshrined in the 116 Decision
(2007/116/EG*"® The 116Decision laid down the rules dhe scopeandreservation of

116 numbers ah their assignment to operators. An Annex te Decision lists the
numbers themselve3his annexwas then replaced biyvo successiv009 decision
Thesedecisions were based on telecom rules on the harmonisation of numbers to promote
panEuropean servicg#rticle 10(4) of the Framework Directive

In addition, Article 27(9 of the Universal Service Directive requires the EU Member
States topromote the specific 116umbers ensure that disabled emnders are able to
access the 116 numbees)sure that citizens are adequately informed ofskt@ces in
particular targeting persons travelling in the Bhdfinally guarantee that citizens have
access to a missing children hotline under the number 116000.

The Commission regularly publishes on its dedicated 116 Wé&lsitereport on the
implementation of the 116 numbers. Currently some of the numbers are not taken up at
all, while the total numbering range (consisting of five numbers) is used at aboutn50%.
June 2016, the last remainiMember StateFinlandfinally implemened 116000 Thus
following bilateralexchangesvith some Member Statd a flagship promotion project
coordinated by the Commissiamd funding providedirectly by the Commsisioti®, the
missing children hotline is now operational in all Member St#tesughout the EU
Neverthelessgespite these effortshe Eurobarometer studies carried out in 20714nd
2012 "8 revealed very low awarenessnong citizens, despite the manifest interest about
the services provided under the 116 numbbeese results suggt that the provisiom
Article 27a has not beewery effective, which in turreither requires reinforcing the
provisionor alternativelyraises the questionifthe need to maintain. it

7.2.3.12 Effectiveness of provisions on security and integrity of networks and services

The provisions on security and integrity of networks and seraicesnainly at ensuring

the continuity of supply of services provided over electr@oicmmunicationsietworks

and requireoperators to notify the competent national regulatory authority of breaches of
security or loss of integrity thatave had a significant impact on the operation of
networks or services.

Before the introduction of rules on network and serviceisgy (covered in Art.13a and

13b of the Framework Directive) in 2009, the situation across Member Statbsivy
divergent: some Member States had no relevant rules while others had advanced
measures in place. In that sense, the overall situatiorhenBU has improved
significantly as currently rules are implemented in all Member States, leading to a
generally higher level of protection for Europearttusers.

173 Commission Decision 2007/116/EC of 15 February 2007 on reserving the national numbering range
beginning with 116 for harmonised numbers for harmonised services of social value, OJ L 49, 17.2.2007
17 https://ec.europa.eu/digitaingle market/en/116/our-country

17 http://europa.eu/rapid/presslease MEM@11-337_en.htm

78 hitp://europa.eu/rapid/presslease_ MEM@13-453_en.htm

Y7 For Special Eurobarometer 367 on Harmonised numbers for services of socialli@lysease see:
http://ec.europa.eu/public_opinion/archives/eb_special 379 360 _en.htm#367

178 For Special Eurobarometer 387 on harmonised numbers for services of social YaBieplease see:
http://ec.europa.eu/public_opinion/archives/ebs/ebs 387 en.pdf
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Indeed, an Impact evaluation on the implementation of Article 13a led by ERI@iHe
European Union Agency For Network And Information Security) and published in 2015
shows that the rules brought a certain amount of uniformity in the approach taken
regarding security of telecommunication services, but more importantly contributed to
strengthening the European telecom infras
across the EUAccordingto the consulted parties Article 13a definitélglpedreduce

the risk related to infrastructure resilience through reporting and learnignam
benefits being noted in the areas of incident management, operation management,
security of systems and facilities, business continuity managemengoaacthance and

risk managemeff®. A similar result emerged as well froanothersurvey of opinions
amongENISA and national regulatory authorities.

While quantitative data about the incidents reported may be interpreted in different ways
(an increase in theumber of incidentseported may be read as either a sign of greater
responsiveness from operegor asa sign oflesser security)lsome qualitative elements
appear to support the respondents’' opinions. FEISISA's State of Play document on

the implementation of Article 13% shows that virtually all Member States have
transposed Article 13a inteational legislation and in several cases developed specific
guidance on security measures where none existed b8trend within the framework

of Article 13a, national competent authoritieset on a regular basis in the Art. 13a
Expert Group, an information exchange group especially created in this context by
ENISA. During these meetings, NRAs shared their point of view, experiences and
thoughts about Art. 13a requirememgcording to ENISA, his group had a critical role

in federating NRAs during and after the implementation prodéssd, ENISA issued,

in cooperation with NRAs, a number of guidelines on the application of Article 13a (e.g.
on security incident reporting, on security measwaghreats and assetg)hich greatly
contributed to a consistent implementation of Article 13a requirem&vitdle these
documents are not binding thepnstitue an authoritative reference f&iRAs and
operators in implementingnd applyindArticle 13ain practice.

The above cited ENISA report showed that ov@8f the surveyed NRAs declare that
they are satisfied with the level of harmonization within the'EWowever, significant
differences in approaches of Member States have persisted evenaf2@0¢hreform.

More than a fifth of the respondents in the public consultation (mainly telecoms
operators and equipment vendors) put forward that the rules have not brought about
sufficient harmonisation across Member Statést example, although all Merab
States have implemented mandatory incident reporting for service disruptions on
electronic communications providers, such reporting does not necessarily cosemthe
types of networks and servigesnplying that the incidents reported might differ
acording to the type ofetworkor servicesconcerned and cannot possibly be the same
throughout all Member States.

Moreover, just over half of the respondents to the public consultation consider that the
objectives of the rules have been achieved, @be credited to the provisions. The

179 https://www.enisa.europa.eu/activities/Resilieacet ClIP/Incidentsreporting/studies/impact

evaluationarticlel3a

18https://www.enisa.europa.eu/activities/Resilieaoet ClIP/Incidentsreporting/studies/impact
evaluationarticlel3ap. 18.

181 https://resilience.enisa.europa.eu/artitBistateof-play/Art13aStateofPlay2015FinalDraftv 2.pdf
182 |bidem, at p. 37.
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lack of effectiveness of the provisiomgould mainly relate to the addressees of the
security obligations, which currently cover only electronic communications providers.
Other parties in the value chain such as equipmmamufacturerswhich have a key role

in the resilience of the infrastructures, are not covered by the provisions. More than a
third of the respondents (including many of those who consider the rules as efficient)
underlined the need to involvihe complete Internet value chain (including OTT
services, software and hardware) in order to better achieve the objectives of the
measures. It therefore seems thattuserinterest may require applying those security
obligations to all types of commumittons services regardless whetlseipplied by
traditional providers onot

Furthermore, in accordance with tB&IISA survey documenimore than a third of the

NRAs have reported difficulties with monitoring and enforcittte rules, once
transposed also mentioning in some cases limited cooperation from operators
Moreover, reinforcing crosBorder collaboration in the field appears to be necessary too,
according to the impact evaluation resuliewever, t is difficult to say to what extent

these diffiazlties have had an impact on the security of networks and in ultimately on the
quality and continuity of the services providédovidersdeal with some external risks

that cannot be controlled nor prevented by an increase of the security measures. Such
risks mainly include environmental risks and malicious actions. As such it becomes
difficult to measure direct benefits attributed to Art. £3a

7.2.3.13 Effectiveness of provisions on must carry & findability

Must carry and findability rules aim ahsuring that channels of high public interest are
broadcasted and receive sufficient prominence by electronic communications providers,
while avoiding unreasonable burden on the latter.

Most Member States have adopttiendllefistationt car
In most cases, public service broadcasters and/or local/regional broadcasters are included
under fAmust carryo rul es. Il n a number of
so that all terrestrial frew-air channels, including private nonrpublic service
broadcastinf* channels are also covered.

At Member States level, there is considerable varidtiom the regulation of
arrangements between broadcasters raetdiork operatorsn terms of who covers the

costs of transmission @obntent. In many cases, zero payment (i.e. neither broadcasters,

nor platforms receive payments) agreements have been reached between the involved
parties, although significant variation exists. Although in some Member States (e.g.
Ireland, Hungary), thetnsmber of channels covered by Arm
gr ow, el sewhere the trends are reversed.
services.

A number of Member States have regulations on presentational aspedectodnic
programme guidesEPG3. Typically, EPG regulation establishes general principles on

183|bidem, at p. 16.
184 This can include even shopping TV channels, see ECJ Ga36/G7
185 As provided for in Art 31(2) of the Universakrvice Directive 2002/22/EU
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fairness and nodiscrimination. These provide a backstop against low prominence of
public service broadcasters, rather than to stipulate their specific position on the EPG.
With the excepobn of Greec®® Commission services are not aware of cases where
Member States havenposed obligations on operators to provide accegtBsunder

Article 5.1.b of the Access DirectiveNhile it is difficult to measure directly the
effectiveness of regation against the general interest objectives of media pluralism,
freedom of speech and cultural diversity both from a methodological point of view and
in quantitative terms there are indirect indications as to the effectiveness of the measures
in place.

Despite the wide use Member States have made of their compéténibese have been

no major complaints from stakeholders brought to the attention of Commission services
since the last amendment of the relevant EU legislation in 2009. Also in the public
consultation only a few cable and telephony network operators call for a complete
removal of "mustcarry” rules.

The effectiveness of the rules has nevertheless evolved as viewers increasingly use OTT
services on smart TVs and smartphones/tablets and traditional TV channels represent a
declining (while still dominant) share atidiovisualconsumption patterns. Atersame

time, the mission of public service broadcasters increasingly extends into the online
world and includes nehnear audicvisual servicesIt can benotel that OTT services

are not covered by 'musarry’ obligations.

While there is a majority viewthat transmission obligations imposed on electronic
network operators (‘'mustrry’ rules) and rules related to electronic programme guides
should be adapted to new market and technological realities, there is sharp disagreement
how such adaptation shoulte conceived. Extension of current rules is supported by
most broadcasters whereas most telecom operators are in favour of reducing the scope of
the rules.

7.3. Efficiency

Do the provisions of the framework allow for an efficient implementation by Member
States? Do they create overly burdensome obligations for the main stakeholders of the
framework? How do the results compare with the costs?

7.3.1.General remarks

This section exanines if the costs involved in implementatioaf the regulatory
framework are reasonable and in proportion to the results (benefits) achieved. The
evaluation of costs included examining evidence of any unnecessary administrative
burden placed on businessesl citizens. The evaluation of benefits not only consttere
evidence about achieving the objectives of the framevbmtkalso thehigher level

% The Greek NRA has imposed only very generic conditions requiring fair, reasonable and non
discriminatory terms.

187 See study "Access to TV platforms: muastry rules, and access to fB&T" by the European
Audiovisual Observatory, December 2015, available at
http://www.obs.coe.int/documents/205595/264629/Must+Carry+Report+(Dec.+2015)/bb2B279
488d9c0ed91e7d94b24¢pp. 23 and individual country reports pp. 53
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impactsi the benefits for people and the econamfys explained in Section 5, the
evaluation faced some inhetdimitations with regards to the quantificationausts and
benefits at EU level

As a preliminary remark, it should be noted upfront tralysing the efficiency of EU
legislation implies assessing to what extent the resowcesumedcompare to the
positive changes induced by iAssessing costs and benefits with precision at EU level
can be difficult since obtaining robust, good quality data to use in the evaluation of costs
and benefits is a challenge, particularly across 28 Member States whiclhavay
implemented legislation in a variety of different mannansl themselves either @p

limited costdbenefitdata collection or doosin different ways

The regulatory frameworkfor electronic communicationss no exception. e
regulatory frameworks to a large extent consistiog minimumharmonizationlt relies

on the use of an ample and flexible toolbox that NRAs will apply to specific
circumstances. While procedures aimed at ensuring consistent outcomes exist for certain
policy areas, they eachave different degrees of complexity and possible impact.
Generdly speaking, the result is that the actual administrative costs are dependent on the
solutions adopted in each Member States. In principle, this fleximltyallow for cost
optimization for national administrationgbut also for adding up requirements and
thereby costs) On the other hand, it makes a prectpantification of theburden
inducedby the EU regulatory framewoparticularly challenging.

While actual cost calculations areissing, t remainsuseful to brieflymap the main
types of costsburdensand benefits that the regulatory framework creates, which have
been considered in the assessment below.

Direct costs for operators include administrative charg@sulatedoy NRAs within the

limits established by the frameworlind compliance costs. Compliance cosisturn
includethe costs omanaging regulatory proceedings e.g. respondimgai&et analyses
guestionnaires reacting to draft analysessubmitting tariff calculatons, making
reference offersparticipating inspectrum auctiongyutting in place and managing IT
systems and administrative procedures in relation to data protection, number portability,
reporting security incidentgtc. They also include costs such tag development and
management of regulated products on wholesale and retail level (administration of
contracts and billing, change in processes), regulatory accouatidgregulatory
reporting, compliance monitoring of gelatory obligationsetc. It should however be
noted that, for incumbent operatersome of these latter costs coincide with transaction
costs, i.e. both the incumbent and some (well established) alternative operators earn
profits from offering access their networks.

It is also important to note that soraéthe complianceosts are borne by virtually all
operators (e.g. number portabilitypaming, consumer protectijpnthers apply only to
specific operators such as incumbents and universal sepvaeders. Incumbent
operators refemoreoverto hassle costs, such as the loss of agility and the impossibility
to make swift strategy changes due to regulation and to the impact of regulation (e.g.
through the regulation of wholesale prices) on reveandghus investment capacity.
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To illustrate the difficulty of calculating the administrative burden, the following
paragraph presents the inputs given by operators during the review public consultation as
regards the direct costs of applying the reguatsamework. Absent a common
methodology the differences in figures are striking and therefore the results unreliable
At the lower end of the range, small alternative players estimate i0@®&urosper

year, while mediunsize operators at a few huedrthousand euros. Large international
operators evoke few million euros covering regulatory staff and compliance costs, cost
control system, separate wholesale access system, mandatory fees, quasi compulsory
external expenditureetc!®® At the higher extrme, one crossorder operatoguotes

51, 2 & campliance costsvhile a large mobile operatajuantifies the "regulatory
impact"at3 18 M U on BRIIDGTM UGanodn revenues.

While it may seem at times that alternative operators are on the windewf she cost
benefit ratio,as incumbent operators bear most of the costs, it is important to recall that
incumbents are also the ones which benefit most from having a stable regulatory
framework across the EU, as incumbents from one Member State aftmmé
alternative providers in other Member States. Converseny operators, in particular
incumbents, indicated during the public consultation that the flexibility granted to
Member States by the regulatory framework for electronic communicationssdégal
certainty/predictability of the regulatory outcomes, thus leading to high compliance costs
and to a certain extent also detggrinvestments.

The costsfor national administrationmclude the costs of monitoring and enforcing the
provisions, tanslating in personnelosts and in the case of specific obligatioessts

for IT systemsi while the latter is not required by the framework itself (e.g. costs of
databases for number portability, tools for quality of service, systems for monitoring
network and service security). It should also be recalled that the tasks which NRAs are
attributed under the framework are financed to a large extent by the industry rather than
by public budgets, via administrative chargasd that while operators suggearious
distribution keys for administrative charges, they are in general supportivevell-a
functioningregulator

These costs are to be compared Wwithefits associated with the framework.

First, it should also be noted that the frameworkijlevseeking to maximise consumer
benefits, generally protects operators from eegulation (see discussion per area
below e.g. dominance of SMbased regulation, administrative charges, must carry
rules). Then, an important category of alternative mglend depends on regulation to
participate to the markée.g. regulated access to networks)

As far as endiser benefits are concerned (which comprise a very large part of the
society), the previousectionunderlined the advances in competitismgle narket and
enduser protectionassumed to be to a large extent due to the framework. During the
same period the sector, as regulated under the framework, generated importesgrend

188 Ecotel communications, OSC, etc. refer t60® euro; Stokab to 300.000 euro, Eurofiber between
200.000 and 300.000 euro; Portugal Telecom between 2 and 8 million euro, TDC to 4 million euro, Colt to
4 million euro, Vodafone to 6 million euro.
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benefitsi animportant growth in fixed and mobile broadband coveragetakelup*®®
and a significant drop in pricet®, namejust a few.

About athird of therespondents$o the public consultation and particular alternative
operators and consumer organisatiamsderline thatconsumer choice andnore
affordable offers and other clear consumer benefits would not exist without the
regulatory framework and that regulatjomhile at times burdensomis, necessary and
proportionate.

Besides market efficiency arehduser benefits, the framework is considered to create
importantsocietal benefits, given the growing importance of ICT for the entire society
and economy (e.g. productivity gains, reduced social divide, increaséiebeing
through egovernment, éhealth, elearning, etg.

The section belowassesssthe efficiency of eachregulationarea.
7.3.2.Efficiency of regulatory areas
7.3.2.1.Efficiency of access regulation area

Themarket analysis processofnpleted by the procedures aimed at ensuring stemnsly

on the internal marketls generally praised by NRAs and by alternativerajmes as
producing results which argenerally "fit for purpose” In particular, while not
providing many concrete examplesll alternative operators responding to public
consultation stated that the current system works well and provides appropriate
regulatory tools However,the incumbent operatorsave criticised the system, via the
public consultationfor beingcomplex, lackng predictability @nd hence discouraging
investment), oreven being todntrusive as well asdy somealternative operatoraho
highlighted high administrativeosts without however quantifying thenThis makes

the access regulation area one of the most "popular candidates"”, among respondents to
the public consultation, fosimplification, reduction of administrative burden dan
associated cost#t the same time, as has been discussed in section 4.2.2.1 above, the
consistency of market access regulation, in particular with regards to remedies, can be
enhanced by an improved governance structure.

As regards complexityespondents unanimousdgreethat certain mature markets, such

as the fixed and mobile voice call termination markets, do not requireuient
complex and lengthy market analysis process, which can often lead moreover to
divergent results as to thevid of rates across EU. Instead they proposangple
European instrument (Regulation dbecision) setting uniform ratedor voice
termination The evaluation of the access regulation area shows that there might be some
room for simplification in this regzt, more preciselythat the costs of regulatidior

189 Fixed bradband coverage went up from 86.9% in 2005 to 97% in 2015. Fixed broadbang ta&at

from 24.9% in 2005 to 72% in 2015. NGA coverage started at the same time as elsewhere in the world and
delivered coverage similar to that of digital world leaders. Mobroadband coverage evolved from
74.4% in 2005 to 97.6% in 2015. Mobile broadband-igkevent up from 13% in 2008 to 75.3% in 2015.
Finally, and importantly, prices dropped considerably during the evaluated period: while the usage
increased significant| the share of telecom expenditure as percentage in the household expenditure went
from 2.9% to 2.5%.
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very stable marketgould be reduced without endangeritite associatedbenefits.
However, as indicated by Member States, NRAs and most alternative operators, in many
cases a certain level of complexdlymarket analysis procedurissnecessary in order to
obtain solutions which are effective, proportionate and appropriate to the problems
identified.

A certain level of unpredictability is surely inherent to the system, in the form of some
NRA discretion, in exercising economic judgments (market definition, market power)
and in adjusting remedies to ensure that they are proportionate to the market
circumstances. Such flexibility may jeopardise EU consistency hence the need for NRAs
to exercise their disetion with care and the need for an -EWel consistency
mechanism as a counterweightoreover,a certain level of uncertaintpay be due to

the periodicity of the marketeviews Indeedit is important to conduct a market analysis

on a regular basis andthin a reasonable and appropriate tifr@me so as to avoid any

over or under regulation not appropriate to any changed competitive conditions.
However, ompliance of NRAs with their obligation to review relevant markets in three
year intervals remagan issuein a large number of Member Statesid while this has

been closely followed up by the Commission with appropriate enforcement action where
needed, it gives rise to reflection about the resource intensity of the current cycle. In
March 2016 delgs in market reviews were registered in 13 Member States mdof

those considered to be severe delays. In that sense, when defining the appropriate level
of complexity in access regulation, careful analysis must be made, taking into account
the posdile tradeoff between efficiency (in the form of a stable and edftctive
regulatory regime) and effectiveness (an access regime which is fit for purftose).
appeargherdore that therecould be some room for simplification by way of simply
prolongingthe intervals at which market reviews should be conducted by NRAs.

Minimising the burden of regulation also implies that regulation is not put in place, or
maintained, should it not be strictly necessary. As regards intrusivenessbient
operatorsconsider as argued in the public consultatidhat the full set of access
remedies is often imposdry NRAs mechanically, without cost/benefit assessment and
without adjustmentsaccording to actual problems identifiethey even claim that for

some of tle actual access products imposed there is actually no market demand.
Incumbents are thus advocating a strongedpilatory push in the name of changed
market dynamics and the risks involved in future investment pleugs one access
product if at all necgsary) Alternative operators argue, on the contrary, that a wider
variety of access products is needed to preserve the competition gains achieved so far.
While the arguments of the incumbents and alternative operators are understandably
opposing, the praptionality of the imposed remedies is in practice always assessed by
the NRASs, as well as it is scrutinised by the Commission in the process of consultations
(so called Article 7 mechanism), and ultimately by the courts.

Finally, consistent access redita on the single market is also an element with impact
on the operational costgcompliance and monitoring of regulatory obligations,
management of regulatory proceedings, dtr.providers active across several Member
States.Larger (especiallyalterrative) operatorsunderlinethe value ofhaving a stable,
predictable regulatory regime covering 28 Member States
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It should be concluded, following the Eu

Ubiquitous Digital EU Societ}?®, that while detailed reqments involved in analysing
markets and applying remedies on the basis of SMP are comparatively complex and
time-consuming for NRAs compared with more "mechaHicapproaches (e.g.
symmetric access regulation imposed on all operators), these cormeplexia large
degree result from the need to tailor regulatory intervention to specific national-or sub
national marketsand to avoid inappropriate regulatioRelatively high administrative
burdenmay therefore to a significant degrd® a result of the degn of the access
regime, which is concluded to be largely fit for purpose.

7.3.2.2. Efficiency of the spectrum regulation area

As regards efficiency in respect of bringing spectrum to market, thetbastgperators

face when seeking to obtain authorisation to use spectrum resources can be traced to
three major components under the framework. fliis€ and most evidentost element
governing access to spectrum consists oatiion commitments dees diectly linked

to the right of using the spectrum resource. The framework reqteessto be
transparent, objectively justified, naliscriminatory and proportionate relative to their
intended purpose, while taking account of the general framework obgctne to
ensure optimal use of the spectrum. Whileimposition of feess facultative in nature,

they are generally applied in the spectrum domain. The need to guarantee optimal use
together with the lack of framewoikherent valuation criteria or nteids has given rise

to substantial variation in the fees imposed. While such variations can be due to several
factors, not always explained by different national circumstances, they do not prove
helpful for efficiently achieving the framework objectivesppdmoting competition and
developing the single market. Since the fee types are not harmonised either, some
jurisdictions apply several fees in relation to the same spectrum usage anglits

based on different criteria

Second, 8 regards the institwnal framework, technical harmonisation at EU level
appearverallto work fairly efficiently. Some may consider the whole process to gain
access to harmonised spectrum through CEPT and the Radio Spectrum Committee as
overly long (for instance the timéetween the moment a prospective user first
approaches its national authority about the need to harmonise spectrum until the
spectrum is effectively harmonised and allowed for use, can range from 80 to 134
months depending upon the level of authorisatiequired), and more dedicated
technical resources may help to accelerate the earlier stages of the process. On the other
hand, oce a final report on harmonisation candidate bands been received, a
technicalharmonisation decision is usually adopied period of less than a yedvlost
procesgelated staffing costs are covered from administrations' budgleitsh may limit
effective participation by smaller administratiofifiere appears to be significantly less
efficiency in respect of ensuring timelgnd consistent assignment of harmonised
spectrum resources, which at the framework level, however, is explained by the low
degree of operational and process harmonisation. The fact that goal attainment notably in
respect of the promotion of the Internal Mdet appears subptimal in terms of when
services become available to #medusersat this point may prompt further reflection on

what mechanisms might best resolve these deficits.

190 SMART 2014/0023
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Finally, as regards the use of less invasive regulatory means to attfedvamework's
objectives, it has to be noted that use of spectrum as a public resource is essentially
contingent on management and oversight by public authorities to ensure that appropriate
usage conditions be specified and enforced-18gffilation isherefore not an option for
managing the use of spectrum. Nevertheless, technical harmonisation measures are
based on stakeholder involvement to ensure that the decisions taken ensure functionality
and application in redife usage contexts/ith regard © other regulatory conditions
attached to right of use, Annex B7 of the Authorisation Directive provides for some form
of coregulation, based ovoluntarycommitmentdy prospectiveassignees in selection
procedures. As explained in the effectivenessi@®gcin reality Member Statesather
unilaterallydefine the requirements to have access to spectrum respwicieh is often

a necessary input for operators to enter and, above all, to continue their business activity
This mechanism therefore does natsere that regulatory conditions (and the
corresponding national and EU objectives) are ensured with the least intrusive conditions
and lowest costs.

7.3.2.3.Efficiency of the numbering regulation area

The flexibility of the numbering provisions have allowedatefficient implementation
and neither authorities nor operators have brought the issue of administrative burden
related to numbering management.

7.3.2.4 Efficiency of the authorisation regulation area

The administrativecost and complexityof the notification regimes is very different
across the Member States (starting from none or very simple notification systems to very
cumbersomeones) and also depends on the administrative application of generally
phrased provisions.

At the same time,the heterogeneity of notification requirements and general
authorisation conditions as well as the additional requirements linked to the notification
result in higher than necessary burden and increased cost of providing sérvices
multiple countries. Theotential administrative costs due to the need to comply with
heterogeneous notification and general authorisation conditions can be substantial, in
particular for smaller providers operating in several Member Stét&sere appears to

be room forsimplification and burden reduction, for both (often smaller) new entrants,
and for provider serving several Member States.

In this regard,the public consultation revealed thtae majority of the stakeholders
consideredt necessary to review the national ification requirements to ensure cross
border provision of services. While stakeholdemild see little value added insmgle
EU general authorisation regimarguing that a centraéd processvould probably
increase bureaucracyhey plead instead forstandardisationand harmonisation of
notification templates and conditions (such as-lio@ application, standard

191 spefor instancebenchmarks provided for with regard to the Extended Impact Assessmepropioaal

for a Directive on Servicds the internal market, SEC(2004)21, ranging from 100,000 euro to 3,6 million
euro to ensure egoing compliance of an operator with different national administrative regimes.
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guidelines/categories of services for notification, common contact point) for all and/or
specific categories of services, especially in vig\provision of cros$order services.

Also with regard to the general authorisation conditions the public consultation showed
that a majority of respondents considenecessary to review (at least some) of the
general authorisation conditions in ordwt to hinder the crodsorder provision, with
several suggestions aiming @tleting obsolete obligatiol, reducing sector specific
conditions (in addition to generally applicable rules, such as with regard to consumer
protection), identifying lighter @anditions for specific categories of services while
ensuring level playing fields with OTTs, harmonising specific conditions (ranging from
administrative charges to security and network integrity requirements).

7.3.2.5.Efficiency of the rights of way regulatianea

The costs and burdens for administratiatifer greatly given the ample procedural
autonomy applicable to these provisionchey are significantly lower where the
procedures are electronic.

The cost of acquiring rights of way for companies variesicterably between Member
States, and even within different regions or cities of a Member State. It has however not
been reported as a disproportionate part of the cost of network deployment, for instance.

The administrative costppears to baigher wherproviders have to deal with multiple
procedures in a Member State and signifiganower where there are electronic
proceduresas shown in thtmpact assessment accompanying the document proposal for
a regulation on measures to reduce the cost of daeplokighspeed electronic
communications network®. Overall the procedures are becoming simpler and more
efficient.

7.3.2.6.Efficiency of the NRA regulation area

In accordance with the provisions of the framework, NRAs are to a large extent financed
by operatos via administrative charges and various transparency and accountability
mechanisms are in place to control their expenditure.

While certain issues arose in relationctmtributions tathe budget (e.g. with operators
contributing for a biggeshare of te budget pleading for more transparent and fair,
revenue related fixing of charges), it is generally considered tNRAs function
relatively efficiently. This view is generally shared by operators, which tend to attwept
finance a welperforming NRA aslong as is operatoffinancedactivities are related to
theregulation otthe electronic communications market

192 1n particular conditionselated to universal serviceuch as information odirectories, as well as-E
Privacy conditions overlapping with the General Data Protection Regulation.

193 https://ec.europa.eu/digitalngle market/en/news/impaetssessmerdccompanyinglocument
proposalregulationeuropearparliamertand-council
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7.3.2.7 Efficiency of other institutional provisioiisBEREC and RSPG
BEREC

It is difficult to carry out a comprehensive cost/benefit analysisrder to assess the
efficiency of the BEREC Regulation as information is rather limited (costs incurred by
NRAs, stakeholders' benefits from regulatory consistency derived from the work of
BEREC, etc}** A significant part of the costs of BEREC (includimgvelling expenses

of one expert per NRA participating in BEREC meetings) are paid with the EU subsidy
that i s assigned to BERERMIMDININ20d® whi ch amd

There are a number of issues identified by respondents to the publictaboisuhnd
through experience, which have a simplification potential and could be streamlined. The
BEREC Officé® is not aligned in many aspects with the principles of the Common
Approach for decentralised agencies. The fact that the Board of Regulatoh&ge

of the regulatory tasks (where the Commission has only an observer status) but is not an
EU agency and the BEREC Office is an EU agency but only provides a support function
resulted in most of the principles established in the Common Approacheirtg
applicable (for example, as regards communication, international activitigs, etc

The limited tasks and size of the BEREC Office compared to other EU agencies also
have certain implications as regards attraction and retention of staff as well as
organisational challenges (for example certain functions, such as accounting officer or
data protection officer, imply specific 'independence’ requirements). In the last months,
the BEREC Office has explored and implemented a number of actions to impm®ve thi
situation, such as outsourcing of some functions to the Commission services and
synergies with other EU agencies (such as ENISA).

Some respondents to the public consultation on the telecoms review pointed to some
possible improvements, such as longeextendable mandates for the Chamajority

voting rules, adequateesourcesthe streamlining of the Management Committewl

longer consultation periods or adwstage consultation process on key policy matters
Other aspects could also contribute to aremeffective seup, for example, the
appointing authority powers are currently centralised by one of the BERES Wmies

of the Management Committee of the BEREC Office, which isyaat rotating post.

The current tweier structure results also inrtan inefficiencies which are difficult to
guantify, for example two separate annual reports and two work programmes need to be
adoptedi one by the Board of Regulators for BEREC and one by the Management
Committee for the BEREC Office. In addition, dwethe new rules for EU agencies for
annual and multiannual programming, the work programme for the BEREC Office is
adopted 11 months earlier than the work programme for BEREC.

194 We can provide some figures as regards EU subsidies and resources: in 2015 the EU subsidy to the
BEREC Office 4Z4.nmba nmisldd fihatiy sggnti and the Commission's costs for the
monitoring and 48000.er vi si on were 0

19 Article 11(5) d the BEREC Regulation establishes that the organisational and financial structure of the
Office shall be reviewed five years after the date of establishment of the Office.
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RSPG

The Group operates substantially on the Member States' own resourcegheavith
Commission providing the secretariat and meeting facilities and reimbursing an airfare
per Member Statésenerally speaking, it can be said tR&PG meetings are efficiently

run and take up a minimhtime and resources.

RSPGOpinionsand reports conistite advice to the Commission (or Council/Parliament

as the case may be). Hence, Opinions form part of the inputs that the Commission has to
consider in view of possible policy/legislative initiative, together with input from
stakeholders (industry, civélociety, associations) and directly from Member States.

Possible disagreement by one or several Member Statesialy not clearlyexpressed

in a dissenting Opinion to be attached to the ado@pihiors,**® although allowed
under current rulesThis gives the impressiothat the RSPG always represenall
Member Statesmoreover, Opinions, which are usually adopted by consensus, tend to
represent the lowest common denominator among Member $tatedor instance on
Licensed Shared Access or e Spectrum Inventor{). They therefore do not go far
enough in ensuring added value from an internal market point of view.

7.3.2.8.Efficiency of the standardisation regulation area

Costs ofthe development oftandardsare typically incurred by intellectual property
rights holders as part of their commercial activitigisice nosignificantintervention has

taken placat can be assumed that EU policy on ECNS standardisation has not caused
any relevant cost in this resye The consistent high level of voluntary industry
involvement in electronic communications standardisation, in particular in highly
innovative technologiesand the financial importance of intellectual property rights
portfolios of European companiésnd to demonstrate, that overall standardisation is
beneficial and thuan efficient sustainable activity outweighing the costs for the players
involved, even if not every single standard which has been specified will turn out to be
an economic success iretinarket.

While some stakeholders in the public consultation asked for financial support e.g. for
industry participation in relevanhdustry fora, it should be mentioned that the EU
Regulation on European standardisatidralready provides for instruments in this
respect.

7.3.2.9.Efficiency of theenduserprotection regulation area

Efficiency of enduser provisions can be analysed in different ways. Given their
respective degrees of flexibility based the principle of procedral autonomy, the
current provisions regarding number portability, switching, contracts, transparency and
out-of-court dispute settlement allow for an efficient implementation. This view is

1% |n theory at least, such coordination may face the limit of the independené@Asf Where they are in
charge with spectrum management issues.

197 RSPG Opinion in Licensed Shared Access November 2013 (Document RSB&1RSPG
Response to the Commission Report on Inventory November 2014 (Document RSk 14

198 RegulationNo 1025/2012f 25 October 201,20J L 316, 14.11.2012

100



confirmed by the large majority of the respondents to the pubhsuitation. At the

same time, the actual efficiency of the rules in place depends on the transposition by
Member States. In fact a large majority of operaf@ssoperators and 10 associations of
electronic communications providenghich reacted to theublic consultation believe

that the provisions are administratively or operationally burdensehen providing
servicesn several Member StateBecause afhe minimum harmonisation nature of the
consumer protection provisions in the regulatory frameywatkich lead to a different

level of protection across Member States

More worryingly, the various implementation models, often supplemented by national
additional consumer protection requirements, also resulnying compliance costs for
cross bordeproviders For example, when it comes to number portability, half of the
Member Stateshave compensation arrangements in case of delay or longer than
expected service interruptionghereasthere are no rules on this in the remaining
Member StatesThe exsting rules, more specificallgn penaltiesvary greatly from 1-

30 per ludpasumstofs 0 &Y Another exampleis the minimum quality of
servicesstandards (Article 23 USD), which have been set 8 EU Member Stateand
mostzlg/0 for widely varying specific services (broadband speed, call centre services
etc.)

Higher than necessary administrative costs may also be related to the different and
overlapping sector specific and horizontal legal frameworks. Providers argue indeed that
this overlap leaslto overregulation, too detailed provisions, and inconsistency of rules.
For instancethe Consumer Rights Directitfé contains general consumer law rules on
inter alia information requirements in contracts covering aspects such as characteristics
of senuces, identity of trader, tariffs or contract duration; or requirementslifdance
contractsin the same vein, owdf-court complaint and redress mechanisms are provided
for underArticle 34 Universal ServicBirective.

While the overlaps will be dissged in detail under the coherence sectivere seems
to beclearroom for simplification i.e. to reduce the sector specific rulegshose areas
where they are still warranted

Furthermorepusiness providers consider the application of consumer protection rules to
business customers as excessively burdensome. They point in particular to the fact that
large companies have strong bargaining positions and as such do not need consumer
protectio rules.

Finally, traditional providers point out that they bear the costs of implementing their
provisions (e.g. porting numbers), while their online competitors dorha asymmetry

both shows the impact on the competitive landscape and also thieved) of regulation
which applies to a category of services within a widagreasingly competitive
environment?%?

19 350urce: Cullen International (SMART 2015/0003 study)

20 5purce: Cullen International (SMART 2015/0003 study)

21 The Directive on Consumer Rights (2011/83/EC)
“https://www.vodafone.com/content/dam/group/policy/downloads/01_12 2015 DSM_Framework_Revi
ew_Vodafone_submission.pdf
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7.3.2.10.Efficiency of the universal service provisions

The efficiency of the provisions on universal service differs depending on the services.
With regard to the connection at a fixed location, subscriptions for and use of fixed
telephony have been dropping, in particular by comparison to mobile teléfhavso,

the use of payphones has been dropping consistently over the last few yearsewhile th
estimated maintenance cost of payphones in the EU is estimated annually over 1 billion
euroi a significant amountonsideringa rather infrequentlyacility use(e.g.the non

use of public payphones by 88% bé&tpopulation across the EU3¥) With regard to

the comprehensive directory and directory enquiry seryidbge provision costs
difficult to estimate but available data suggesthat the relation between the cost and
demand is such as tenablecommercial provision by the mark&t Everny country
without a universal service obligation regarding directories and directory enquiry
services, noted the availability of commeraampetitorsin the market. Availability of
commercial services over an extended period of time, absent of anyoldggtion,

would suggest sufficient use to ensure continued availability in the market even in the
absence of policy interventigfit While these universal service provisions have proven

to beeffectivein the past in addressing basic needs for citizemssimificant drop in

their use relative to their cost as well as the changes in consumers” behaviour calls for a
reflection on their maintenance for the futatehe expense of the sector.

With regard tdoroadband subscription through connection atedflocation it has been
constantly growingn general.The majority of households in EU Member states (70 per
cent) subscribed to a fixed broadband connection in20dequate access to internet
seems to constitute a key tool for social inclu§idrCurrently, Member States enjoy
significant flexibility under the USD they have the possibility tdefine functional
internet access witlbasic broadband speedghis flexible system enables to take
account of the different national circumstances, but may ialcrease legal uncertainty
and lack of transparencyowever,the majority of NRA'sclaim thatthe provision of
USO does not affect significantly market competitfSh.

Since the introduction of universal service, only few Member States have caldbated
net costand have done so only recerftly The final amount of the calculated USO net
cost varies significantly from country to country, depending mainly of the country size
and on the USO scope. In five countries, the USO net cost is less thaiod eulios. In

four countries, the USO net cost is between 1 and 10 million euros. While, in 4 countries
the USO the net cost exceeded 20 million e@tb€urrent rules on compensation of the

23 Tech4i2et al.(2016) Review of the scope of wersal service, SMART 2014/0011

2% 1dem

2% 1dem

2% idem

27 1dem

%8 1dem

29 EC questionnaire on the implementation and application of the universal service provisions (2015)
0See Commi ssionds Reponfttee ED regulatbne frathemqrkt fornekeatront i o n
communications. The countries listed are those that were dealing with compensation of the net cost in
2015, see the respective Report, SWD(2015) 126 of 19.06.2015.

2L EC questionnaire on the implementation apglication of the universal service provisions (2015)
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net cost of the universal service provision are complicated,dasidnated providers
cannot be sure what percentage of their bidding tender will be regarded as net cost and
whether NRAs consider it an unfair burd@e current way of financing mainly by the
industry is an administrative and financial burden for théosg@hich can causmarket
distortions and uncertainty in the matrke

The public consultation carried ollfustratedthat the vast majority of Member States
agree that universal service has been significantly or moderately effigient
safeguarding endsers from the risk of social exclusioc@n thecontrary, most of the
electronic communication service providesisad other associations see little or no
efficiency at all They stress in particular that several elements have beemtfraiig
challenges and appeals (suchtlas definition, the calculation of net costs and unfair
burden, the introduction of social tariffetc) and thatthe overall administrative
burded*? and regulatory uncertainty have been very high, for a regime wisismot
produced major benefits. Several respondents also note that USO puts the burden of a
social objective on the private sector and in particular on the electronic communications
sector when the burden should be shared by society as a whole.

7.3.2.11 Efficiengy of the 112 and 116 provisions

The obligations regarding access to 112, especially the provisions on caller location
information areconsidered a public interest service accepted by network operators.
However, to the extent that qualitative requiraets@re attached to the obligati¢caller
location, equivalent access) it more burdensomefor network @erators. For this
reason, several operators claim that the financial burden should lay on the public budget
or be shared amongsil communicatios providers.On the other hand, enders,
Public Safety Answering Points and sdaklders (EENA) aredeploring the lack of

caller location accuracy in such an important operation like the emergency service.
While the cost of reliable network based locatienhnologies are deemed to be high,
handset based technologies mightvide cheaperalternativesto enhance the existing
network based caller location. In terms of accessibility for disabledisgid, web based
solutions could ensure a higher equivakemd access than the currently implemented
SMS solutions.

While the116 Decision explicitly waives Member States of the obligation to finance the
116 operators, Article 27a (1) entails an obligation to promote 116 numbers and to
render operational the 1180 missing children hotline. In practice, 116 services are
implemented differently per Member St&fésaind per service, either lsyNGOs or by

212 Twelve European countries used competitive designation mechanisms to designate the US provider
either for all or for part of the services encompassed within the Universal Service Obligations (USO)
scope. Apart from some countries where there is no compensation fund in place, the most commonly
found way to fund the USO net costs is via sectorial funding. In only a handful of countries all operators
are obliged to contribute, whilst in the remainirayitries where a compensation fund exists a minimum
income/revenue/turnover is required regarding the operators capacity to contribute to that fund. Among the
countries where operators are part of a funding mechanism, in three cases a ceiling wasddtabiish
operatorsd contributions which is related to ope
countries, the USO net costs were calculated at least once.

*3The Commission regularly publishes a report on the state of implementation airhbérs in Europe

in its dedicated 116 websitéhttps//ec.europa.eu/digitalinglemarket/en/116elplines). The report
contains the evolution of statistics for the past years, and the concrete organisations to which the numbers
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national authorities providing the hotlin@n the basis of information provided by
hotline operatorsNGOs can o rely on a mix of funding from publi@gncluding the
Commission's DAPHNE* grants)or private sourceécharity donations and corporate
socialresponsibilityschemes) and in some cases hotline operators are granted waiver of
call charges due to emergenaymber status.

Regarding 11®00 missing children hotlinspme of thedministrations anchost of the
operators argue that implementing the 116 provisions is costly and burderssaime
operators suggest thalhe obligationshould be matched with the necessary public
funding. At the same time, earlier Eurobarometer surveys conducted in 2011 and 2012
revealed low awareness, which might put in question the effectiveness of national
promotional measures. In addition, some @& fervices are not taken up at all in most
Member States (notabMelpline for victims of crimeand nonemergency medical en

call servicesmplemented in five and two Member States respectively).

7.3.2.12 Efficiency of the provisions on network and service secanityintegrity

The administrativecosts for national administrations and companies following the
introductionof the provisims differsignificantlyamong Member State¥Vithout giving
precise estimates, the impact evaluation conducted by ENISA shatsome Member
States alreadyad advanced measures in place before 2009, therefore the costs to be
borne by those Member States were incremental.

All in all, over 70% of the respondents to the review public consultation consider that in
general the costs \ proportionate vs. the benefits achieved, and consider the security
and integrity provisions costffective. Similar results were obtained in other suryeys
e.g. ENISA's Impact Evaluation pap&he latter report stressed thatplementation of

the Art. 13a requirements affected both NRAs and providers, in terms of resources
neededIn particular NRAs faced additional costs such educational costs (for training

the providers on the new regulations), costs for developing secondary legislation or other
guidelines, followup and audit on thprogress of the implementatioRroviders faced
implementation, maintenance and management costs. In their case, the size of the costs
is largely depending oa variety of factors, such as for examples level of maturity of

the security measures already in place and the degree of cooperation with the, and
guidance received from, NRAs.

Nevertheless, implementing the rulesy be more challenging and burdensome to
smaller (alternative) operators, whack the appropriate budgets but also the necessary
internal processes and methodology to implement the requirements.

7.3.2.13 Efficiency of the must carry and findability provisions

Regarding their efficiency, the provisions leave ample margin to national dethooi

adapt the rules to their national circumstances, therefore the situation differs across
Member States. Since EU level regulation does not impose regulatory obligations (it
per mits, but does not require t heic est ab

were assigned, based imformation provided by Member States in COCOM. The next report COCOM16
05 is due to be published by end of May.
14 http://ec.europa.eu/justice/grabtsalls/2015_action_grants/just 2015 rdap_ag_0116_en.htm
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programme guide related rules by Member States), the status quo daespeat to
createunavoidableenforcement costs for regulators or compliance costs for bussnesse

The costs arising due to national regulat@ppear to bene gl i gi bl eo A Mu s
regulation does affect the outcomes of negotiations between platforms and broadcasters.
However it is difficult to assess the direction and scale of transfers between platforms

and broadcasters due to the variety of current arrangements, different pawiegtof

parties and nuances of existing national regulation. There is, §amted evidence that

| oss of MAmust carryo s snalitdackne io audientesstaare oft o a
respective channels, but the effects are expected t&"vary

Chanrels given higher electronic programme guide prominence (due to national
regulation) enjoy significant, albeit difficult to measure, advantages. The removal of
such regulation would lead to a significant anfetransfer of value from broadcasters
that curently enjoy higher prominence, to transmission providers that could auction the
most prominent spots on electronic programme guitkesd indirectly to other
broadcasters, who would regard the value of a prominent slot as exceeding th&it bid)

7.4.EU addedvalue

Could similar results have been achieved at national/regional level or did EU action
provide clear added value?

The evaluation of the regulatory framewgkints to better outcomes for EU citizens
generated in part bigU legislation in the electromicommunicationsector: more choice

and lower prices, the genermailability of basic broadbanektc. This view is widely
shared by the main stakeholders of the framework and confirmed by international
berchmarking and by study resiits

A vast majoriy of respondents to the public consultation agaés®m with the clear
advances in consumer protection, while blatlye and even small operators recognise
the benefit of a more consistent regulatory regime across 28 Member, Btapeise of
the limited &hievement of the Single Market.

Indeed,before the introduction of (the respective provisions in) the framework, several
Member States had little sector specific consumer protection legislatimiuding on
enduserrights, security and integrity of network provisions, &tl action can thus be
assumed to have contributed to a more comprehensive and homogeneous regulatory
framework with regard to consumer protection than it would otherwise be the case.

215 A decline of about two percenSdurce: Visionary Analytics, SQW Limited, and Ramboll MC (2016),

iSurvey and data gathering to support the | mpact
concerning Directive 2010/13/EU (AVMSD) and in particular the provisions on media freedom, public
interest and access for disabled peopl ed, study fc

218 An impact assessment carried out in the UK estimated that tlevadie of the top five slots across all
traditional EPGs (including Sky, Virgin, BT, Freeview, etc.) is £250m (in 2012 pri¢Ssurce:
Department for Culture, Media and Sport, The balance of payments between TV platforms and Public
Service Broadcasteend the future of Electronic Programme Guides, 2015, p. 19.

' SMART 2015/002 and 003
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On the othe hand, the regulatory framework facilitated market entry across Isprder
leading to a level of competition on the single market which could have not been
achieved by regulation at national level.

Moreover, thaiffering degrees of harmonisation in regulatory areas with high impact on
the market structure and functioning, such as access regulation and spectrum, has had
correspondingly varied effects on promotion of "best in class" models and examples
across the &opean UnionAs discussed in the section dedicated to the effectiveness of
the access provision, the framework hakbwed some Member States with older
infrastructures and less competitive markets to sometimes front leap and compete with
digital leadersn the EU(e.g. Lithuania, Romanialnh spectrum assignment, on the other
hand, while the framework has put in place some basic protections against arbitrary
assignment practices, it has to date not been a significant motor for development of
consistent ssignmenpoliciesbuilding on common experience.

Operators however, donot perceive the value added as dyatistributedacross the
variousregulationareas. For instance they insist on the importance of harmonisation of
access and spectrum provisiqsee examples of cost estimates under sections 7.2.3.1.
and 7.2.3.2.)Even for otherareas coveretly EU legislation,operators stress thdtey
should be dealt with bgneans ofull harmongation, sinceall these elements impact the
cost of compliance amaf any provideroperating across several Member States

Regarding the specific added value of each policy an@amonisation ofaccess
regulation is centralto the need to ensure fair competition on the internal market.
Consolidation of access regulatigcoupled with the necessary flexibility to adapt to

local circumstances), even if limited to some atpef market analysesesulted in best
practice examples being adopted and implemented throughout Europe to the benefit of
EU citizens. It has allowed companies to decrease the costs of doing business across the
EU.

Spectrum managementi with the exception ohllocation- has been singled out by
stakeholders (inparticular 88% of the operators that responded to the public
consultation) as a regulatory area where further harmonisation is needed, given its high
impact on the market structuring and on the operati@ilability of servicesand given

the increasing relevance of spectrum for the electronic communications sector and
beyond that for the entire economy.

The value added of theumbering provisions is mainly related to ensure @nend
connectivity across the EU foproducts and services which can toeded andreely
circulate in the Single Market, in particular when the SM card is embedded in the
product,e.g. for connected caras well as fair treatment of providers the internal
market. This value added canlypimcrease in the context of the rise of M2M providers
and of the related risks of fragmentation on the Digital Single Market. The provisions
related to ETNS etdave however not proven to add a lot of added vatueo use has
been made of it due to adk of demand

The value added of thauthorisation provisions lies with the contribution they have
made to making market entry overall easier througtthe EU, therefore supporting
competition on the Internal Marke¥loreover,the provisions ensuring the market entry
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