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4. If Question 3 is answered in the affirmative, on the basis of which benchmark is the allocation of free emissions
allowances to be carried out in the case where an installation subject to the emission trading scheme satisfies both the
defining conditions of a heat benchmark sub-installation and the defining conditions of a process emissions subinstallation? Does entitlement to an allocation on the basis of the heat benchmark take priority over entitlement to an
allocation for process emissions or does entitlement to an allocation for process emissions take precedence over the heat
benchmark and the fuel benchmark because the latter allocation is more specific to the case in question?
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Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 establishing a scheme for greenhouse gas
emission allowance trading within the Community and amending Council Directive 96/61/EC (OJ 2003 L 275, p. 32).
2011/278/EU: Commission Decision of 27 April 2011 determining transitional Union-wide rules for harmonised free allocation of
emission allowances pursuant to Article 10a of Directive 2003/87/EC of the European Parliament and of the Council (OJ 2011
L 130, p. 1).
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Applicant: Bayer Pharma AG
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Questions referred
1. Should the expression ‘provide … appropriate compensation’ referred to in Article 9(7) of Directive 2004/48/EC of the
European Parliament and of the Council of 29 April 2004 on the enforcement of intellectual property rights (1), be
interpreted to mean that Member States must establish the substantive rules of law on the liability of parties and the
amount and method of compensation, by virtue of which the courts of the Member States can order applicants to
compensate defendants for losses caused by measures which the court subsequently revoked or which subsequently
lapsed due to an act or omission by the applicant, or in cases in which the court has subsequently found that there was
no infringement or threat of infringement of an intellectual property right?
2. If the answer to the first question referred for a preliminary ruling is in the affirmative, does Article 9(7) of that Directive
preclude opposition to the legislation of a Member State by virtue of which the rules to be applied to the compensation
referred to in that provision of the Directive are the general rules of that Member State on civil liability and
compensation according to which the court cannot oblige the applicant to provide compensation for losses caused by a
provisional measure which was subsequently held to be unfounded due to the invalidity of the patent, and which were
incurred as a result of the defendant’s failure to act as would generally be expected in the circumstances in question, or
losses for which the defendant is responsible for that same reason, provided that, when requesting the provisional
measure, the applicant acted as would generally be expected in those circumstances?
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OJ L 157, 2004 p. 45.

