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Questions referred

1.

Does the proprietor of a standard-essential patent who
informs a standardisation body that he is willing to grant
any third party a licence on fair, reasonable and
non-discriminatory terms abuse his dominant market
position if he brings an action for an injunction against a
patent infringer although the infringer has declared that he
is willing to negotiate concerning such a licence?

or

is an abuse of the dominant market position to be
presumed only where the infringer has submitted to the
proprietor of a standard-essential patent an acceptable,
unconditional offer to conclude a licensing agreement
which the patentee cannot refuse without unfairly
impeding the infringer or breaching the prohibition of
discrimination, and the infringer fulfils his contractual
obligations for acts of use already performed in anticipation
of the licence to be granted?

2.

If abuse of a dominant market position is already to be
presumed as a consequence of the infringer’s willingness
to negotiate:

Does Article 102 TFEU lay down particular qualitative
and/or time requirements in relation to the willingness to
negotiate? In particular, can willingness to negotiate be
presumed where the patent infringer has merely stated
(orally) in a general way that that he is prepared to enter
into negotiations, or must the infringer already have entered
into negotiations by, for example, submitting specific
conditions upon which he is prepared to conclude a
licensing agreement?

If the submission of an acceptable, unconditional offer to
conclude a licensing agreement is a prerequisite for abuse of
a dominant market position:

Does Article 102 TFEU lay down particular qualitative
andfor time requirements in relation to that offer? Must
the offer contain all the provisions which are normally
included in licensing agreements in the field of technology
in question? In particular, may the offer be made subject to
the condition that the standard-essential patent is actually
used and/or is shown to be valid?

If the fulfilment of the infringer's obligations arising from
the licence that is to be granted is a prerequisite for the
abuse of a dominant market position:

Does Article 102 TFEU lay down particular requirements
with regard to those acts of fulfilment? Is the infringer
particularly required to render an account for past acts of
use andfor to pay royalties” May an obligation to pay
royalties be discharged, if necessary, by depositing a
security?

Do the conditions under which the abuse of a dominant
position by the proprietor of a standard-essential patent is
to be presumed apply also to an action on the ground of
other claims (for rendering of accounts, recall of products,
damages) arising from a patent infringement?
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