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ZALIOJI KNYGA

Hipotekiniai kreditai ES

(Tekstas svarbus EEE)

IZANGA

(M

2

3)

Si Zalioji knyga labai svarbi vertinant, kokius privalumus teikia Komisijos kiimasis {
ES hipotekiniu kredity gyvenamajam bistui rinkas. Kitas pagrindinis §io ivertinimo
aspektas yra Komisijos finansuojamas tolesnés Siy rinky integracijos ekonominés
naudos tyrimas'. 2005 m. gruodzio mén. jvyks svarstymas, baigsiantis konsultavimo
procesa.

Svarstymas, ar kistis { ES hipotekiniy kredity rinkas, yra pagrindinis Komisijos
isipareigojimo aspektas, siekiant Lisabonos strategijos tiksly — sustiprinti ES
konkurencinguma’. Jis labai svarbus Komisijos politikai dél finansiniy paslaugy
integracijos apskritai ir konkreciai dél mazmeniniy finansiniy paslaugy integracijos’.
Labiau integruota hipotekiniy kredity rinka galéty tapti veiksmingesné ir
konkurencingesné ir prisidéti prie ES ekonomikos augimo. Tokia hipotekiniy kredity
rinka taip pat gali palengvinti darbo jégos mobiluma ir ES vartotojams maksimaliai
padidinti galimybg tam tikrais atvejais pasinaudoti savo nekilnojamuoju turtu,
lengviau uztikrinti ilgalaik] sauguma augancio visuomenés sen¢jimo kontekste.

I§ anksto nespresdama, kokiy priemoniy bus imtasi dél Sios Zaliosios knygos,
Komisija gerai supranta hipotekinio kreditavimo svarbg ir poveiki ES ekonomikai. Vis
delto konsultavimosi proceso metu per anksti spresti, ar Komisija turéty imtis
veiksmy, tuo labiau vertinti, kuri(-ios) priemoneé(-s) tada biity tinkamiausia(-os). Aisku
tai, kad visais veiksmais, kuriy Komisija galéty imtis, rinkoms integruoti, biity
siekiama, kad jos biity visiems naudingos veiksmingesnés ir konkurencingesnés. Tai
biity galima pasiekti uztikrinant, kad visoje ES buty apribotos kliiitys reikalaujant
hipotekinio kredito ir ji sitilant ir kad buty sustiprintas rinkos uzbaigtumas ir kainy
konvergencija bei padidinta produkty ivairové. Komisija pripazista Siuolaikiniais ir
lanks¢iais finansavimo metodais ir produktais grindziamos didesnio likvidumo
finansavimo rinkos privalumus. Komisija supranta, kad atsiranda naujuy produkty,
pavyzdziui, 1éSy skolinimas uz ikeista turta (equity release*®), kuriuos reikia atidziai
ivertinti, atsizvelgiant tiek { su jais susijusia galima rizikaq vartotojams, tiek i tai,
kokius naujus finansavimo Saltinius ES pilieiams jie gali suteikti, ypac siekiant
spresti dabartinei ir ateities kartoms neiSvengiamai iskilsian¢ias pensijy finansavimo
problemas. Galiausiai Komisija supranta, koki poveiki $i rinka turi ES pilieciy gerovei.
Bisto ir kredity klausimai, iskaitant, pavyzdziui, per dideli isiskolinima, turi didziuli

Visy kursyvu pateikty zZodziy ir terminy apibrézimai pateikti I1I priede.

2005 m. rugpjiicio meén. $is tyrimas bus paskelbtas Vidaus rinkos ir paslaugy GD tinklalapyje.
http://europa.eu.int/comm/internal_market/finservices-retail/index_en.htm.

KOM (2005) 24. Augimas ir darbo vietos: nauja Lisabonos strategijos pradzia.

KOM (2005) 177. Zalioji knyga dél finansiniy paslaugu politikos (2005-2010 m.)
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poveiki visuomenei ir zmogui. [ tai privalu tinkamai atsizvelgti nustatant bet kokia
L e 4
politikg".

Komisija atidziai atsizvelgs | visa per §] konsultavimosi procesa gauta medziaga. Po
konsultavimosi proceso Komisija pasiiilys imtis veiksmy tik tuo atveju, kai verslo
imoniy poziiiriu aiSkiai reikés Komisijos isikiSimo { ES hipotekiniuy kredity biistui
rinkas, t.y. jeigu galima jisikiSimo nauda gali atsverti $io isikiSimo numatomas
iSlaidas. Visos biisimos iniciatyvos, nebiitinai esan¢ios norminio pobidzio, bty
paskelbtos 2006 m. numatytoje iSleisti Baltojoje knygoje, kurioje buty iSdéstyti
konsultavimosi rezultatai. Tokiy iniciatyvy poveikis biity nuodugniai jvertintas.

Atsiliepimus { §ia Zaliaja knyga siysti iki 2005 m. lapkri¢io 30 d. §iuo el. pasto adresu:
markt-mortgage-consultation@cec.eu.int.  Atsakymai bus paskelbti Komisijos
tinklalapyje, i§skyrus tuos atvejus, kai bus gautas aiSkus prasymas to nedaryti.

ISsamesnés informacijos apie Komisijos skurdo ir socialinés atskirties politika rasite $iuo adresu:
http://europa.eu.int/comm/employment social/social_inclusion/index_en.htm.
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I- KOMISIJOS KISIMOSI SVARBOS [VERTINIMAS

(6)
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ES hipotekiniy kredity rinkos yra labai svarbus visos ES valstybiy nariy ekonomikos
aspektas. 2004 m. pabaigoje negrazinty hipotekiniy kredity biistui verté sudaré apie
40 % ES BVP.

Hipotekiniy kredity rinkos yra vienos i§ sudétingiausiy rinky, kuriose dalyvauja
vartotojai. Hipotekos sandoriy vertés grandingje kiekvienu etapu gali dalyvauti
skirtingi ir tam tikroje srityje besispecializuojantys rinkos dalyviai. Vienam ES
vartotojui perkant vieng biista gali dalyvauti hipoteky makleriai, produkty pakuotojai,
skolintojai, teikiantys tam tikry ar visy riisiy kreditus, vertybiniy popieriy (securities)
ir obligacijy (bonds) emitentai ir pirkéjai (iskaitant pasaulinius investuotojus),
draudikai ir netgi vyriausybés institucijos. Negalima pervertinti ES hipotekiniuy kredity
rinky svarbos ankstesn¢je, dabartingje ir bisimoje ekonomingéje aplinkoje.

Daugumai ES pilieciy bustas yra didziausias pirkinys gyvenime. Perkant biista, daliai
kainos sumokéti dazniausiai reikia imti kredita. Tokie kreditai paprastai, taciau ne
visada, uztikrinami hipoteka. Tikétina, kad daugumai ES namy tkiy Si skola yra
svarbiausias finansinis isipareigojimas. Taigi busto nuosavybés vertybiniai popieriai
gali buti pagrindinis turtas, kurj buty galima panaudoti vartojimo arba pensiju
finansavimui. Taigi hipotekiniy skoly lygis ir ju sutartinés savybés gali tiesiogiai
paveikti pinigy politikos vykdyma ir bendra ekonoming veikla. Pavyzdziui, dél skolai
taikomy sutartiniy apribojimy arba baudu uz iSankstini skolos grazinima gali uzsitgsti
informacijos apie paliikany normu pakeitimus perdavimas ir tokiomis aplinkybémis
trukdyti perfinansavimui. Sis makroekonomikos ir hipotekiniy skoly santykis yra labai
reikSmingas, ypac lanksciose hipoteky rinkose, kadangi net nezymus paltikany normy
pasikeitimas gali turéti reikSminga poveiki namy ukiy biudZetams ir perkamumo
galiai. Tai gali reikSmingai paveikti skolininkus ir turéti galimy netiesioginiy teigiamy
arba neigiamy padariniy ju i§laidoms ir turto lygiui.

Pastaraisiais metais dauguma ES hipoteky rinky sparciai plétési. Daugelyje valstybiy
nariy negrazinty hipotekiniy skoly sumos $iuo metu pasieké iki Siol neregéta masta,
palyginti su BVP arba namy iikio disponuojamomis pajamomis. Hipotekiniy kredity
teikimo augima paskatino tiek makroekonominiai veiksniai (pavyzdziui, palikany
normy sumazéjimas ir spartus biisto kainy augimas kai kuriose Salyse), tiek
struktiiriniai pokyciai (pavyzdziui, did¢jantis ES finansy rinky liberalizavimas ir
integracija). Taciau akivaizdu, kad, nepaisant kai kuriy bendry tendencijy, ES
hipotekiniy kredity rinkos iSlieka labai skirtingos. Skiriasi ir santykinis ju dydis, ir
augimas. Taip pat labai skiriasi produkty ivairové, skolininkai, paskirstymo struktiiros,
kredity trukmé, mokesciai uz biista ir finansavimo sistemos.

Sie hipoteky ir biisto rinky skirtumai atspindi valstybiy nariy poziarj i reguliavimo,
ekonomikos istorijos ir kultiros veiksnius. Rezultaty skirtumai yra susij¢ su tokiais
veiksniais kaip tiesioginis vyriausybiy kiSimasis { busto rinkas (pvz., bustui taikant
mokestines paskatas), veiklos rizikos reguliavimas (pvz., norminés auksciausios ribos
paskolos ir jkeisto turto vertés santykiui (Loan to Value Ratios), konkurencijos lygis
hipoteky rinkose, biisto nuomos rinkos salygos (iskaitant biisty socialiai remtiniems
zmonéms prieinamuma) ir su hipotekiniu kreditavimu susijusi numatoma rizika (ypac
iSlaidos ir laikas, kurio reikia uZstato (collateral) vertei realizuoti, jeigu nejvykdomi
kreditiniai jsipareigojimai).
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Daugelyje iSoriniy Saltiniy’ ir vykstaniose Komisijos konsultacijose laikomasi
nuomonés, kad Sios rinkos néra labai integruotos, ypac¢ kalbant apie turimy produkty
tvairove ir tarpvalstybing veikla hipoteky srityje, tuo tarpu kainy skirtumai jau yra
palyginti mai. Neseniai atlikus tyrima’, buvo padaryta i$vada, kad tai atskiros rinkos,
turin¢ios joms biidingas savybes ir ekonomines varomasias jégas. Taip pat buvo
pazymeta, kad tie nacionaliniy rinky dalyviai pirminése (primary) ir antrinése rinkose
(secondary markets), kurie néra tarptautiniai investuotojai | hipotekines obligacijas
(mortgage bonds) ir hipoteka uztikrintus vertybinius popierius (mortgage backed
securities, MBS), yra tarpusavyje mazai susij¢. Tiesioginio tarpvalstybinio pardavimo
lygis yra Zemas — jis sudaro maziau negu 1 % visos hipotekiniy kredity gyvenamajam
bustui veiklos’ — ir daugiausia apsiribojama vasarnamiy arba turto pasienio regione,
kurie turi savo nisa rinkoje, pardavimu.

Taigi kokia galima Sios integracijos nauda? Galima nauda, kuri jau buvo pabrézta
kituose Saltiniuose®, bus aprasyta ir kiekybiskai jvertinta Komisijos uzsakytame
tyrime. Pagrindiné galima nauda galéty buti bendra mazesné hipotekos arba kredito
biistui kaina. Galima nauda yra ir didesnis papildomy produkty (pvz., hipotekos
draudimo produktai), ir pagrindiniy hipotekiniy kredity produkty (pvz., lésy skolinimo
uz jkeistq turtq (equity release) produktai ir lanksCios hipotekos) pasirinkimas.
Komisija su susidoméjimu stebi Siy naujovisky produkty atsiradima (Siuo metu jie
naudojami tik keliose valstybése narése) ir visiskai supranta, kad, Siems produktams
atsiradus, reikia uztikrinti auksSta vartotoju apsaugos lygi. Taip pat labai naudinga
galimybé — aptarnauti daugiau skolininky, iskaitant tuos, kurie daugelyje ES
hipotekiniy kredity rinky $iuo metu yra ignoruojami, pavyzdziui, tie skolininkai, kuriy
kredito reitingai Zemi arba nepakankami. Kalbant apie integracija { kitus finansiniy
paslaugy sektorius, Zinoma, galima sukurti patobulintas masto ekonomijas.
Diversifikuojant kitose valstybése bei aktyviau dalyvaujant kapitalo rinkose (capital
markets) ir draudimo rinkose, taip pat galéty sumazéti kredito rizika. Galiausiai yra
galimybé pagerinti kapitalo veiksminguma, t. y. kapitalo pajéguma judéti i tas rinkas,
kur jo labiausiai reikia ir kur jis duoda daugiausiai pajamy.

Ivertindama, ar reikia imtis veiksmuy ES hipotekiniy kredity rinkose, Komisija
iSanalizavo Hipotekiniy kredity diskusiju grupés Forum Group 48 rekomendacijas,
kurias ji parengé 2003 m. kovo mén., siekdama jvertinti klititis ES hipotekiniy kredity
rinky biisimai integracijai ir pasidlyti bidus, kaip jas pagalinti’. Siose rekomendacijose
nagrin¢jami dauguma su ES hipoteky rinkomis susijusiy klausimy. Komisija
pasiryzusi kuo geriau pasinaudoti Siomis rekomendacijomis, ateityje sitilydama imtis
kokiy nors veiksmy. Taciau aisku, kad ne visose rekomendacijose patariama imtis ty
paciy veiksmuy, ir kad kai kuriose rekomendacijose pries priimant sprendima patariama
atlikti nuodugnesni tyrima.

Forum Group hipotekiniy kredity ataskaita, ,,ES hipotekiniy kredity rinky integracija, Vidaus rinkos
GD, 2004 m. gruodzio mén.; Europos finansiné integracija: pazanga ir perspektyvos, Europos Komisija,
2004 m.; Europos hipotekuy rinky finansinés integracijos tyrimas, Mercer Oliver Wyman, Europos
hipoteky federacija, 2003 m.; Tarptautinés biisto valdymo ir hipoteky finansy tendencijos, Hipotekiniy
kreditoriy taryba, 2004 m.; Europos hipotekiniy paskoly gyvenamajam biistui rizika ir finansavimas,
Mercer Oliver Wyman, Hipotekos draudimo prekybos asociacija (MITA), 2005 m. balandzio mén.
Europos hipoteky rinky finansinés integracijos tyrimas, Mercer Oliver Wyman, Europos hipoteky
federacija, 2003 m.

Eurobarometro ataskaita, 2004 m.

7r. 5 inasa.

http://europa.eu.int/comm/internal_market/finservices-retail/docs/home-loans/2004-report-
integration_en.pdf.
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Komisija laikosi tos pac¢ios nuomonés kaip Forum Group, kad, siekiant ES hipotekiniy
kredity rinky integracijos, butina atsizvelgti { keturias pagrindines atskiras, bet
tarpusavyje susijusias sritis: vartotoju apsauga, teisinius, uZstaty (collateral) ir
finansavimo klausimus. Si Zalioji knyga nagrinéja keturias i§vardytas sritis. Komisija
skatina pateikti nuomones dé¢l visy ioje Zaliojoje knygoje aptarty klausimuy, dél
tolesniy klausimy, kurie laikomi pagrindiniais, siekiant didesnés ES hipotekiniy
kredity rinky integracijos ir veiksmingumo bei nustatant ju prioritetus.
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II-VARTOTOJU APSAUGA

Informacija

(15)

(16)

D¢l hipoteky sandoriy sudétingumo, palyginti didelés kainos ir ilgos trukmes
informacijos teikimas $ioje srityje yra svarbiausias dalykas. Tam tikras informacijos
asimetrijos laipsnis tarp vidutinio skolininko ir kreditoriaus yra nei§vengiamas. Siame
kontekste svarbiausia tai, kad skolininkui biity suteikiama pakankamai informacijos,
kuri butina pagristam sprendimui priimti, taip ir tada, kai tokia informacija pateikti yra
veiksmingiausia.

Pateikus Europos standartinj informacijos lapa Elgesio kodekse'®, buvo sukurtas
precedentas standartizuoti ikisutarting informacija ES lygiu. Komisija inicijavo
Elgesio kodekso persvarstyma, pateikdama iSorinj tyrima'', kuriame buvo nurodyta,
kad tuo metu kodeksas nebuvo tinkamai jgyvendinamas. Komisija lauks Sios
konsultacijos rezultato, kad dél Elgesio kodekso galéty priimti galutinius sprendimus.
Taciau reikia spresti Siuos klausimus:

e Ar vietoj Elgesio kodekso turéty biiti priimti privalomi teisés aktai, ar jis turéty
likti savanoriskas?

e Kokia informacija reikéty pateikti vartotojams? Biitina pasiekti tinkama
pusiausvyra tarp informacijos truikumo ir jos pertekliaus.

e Komisija laikosi nuomones, kad bitina ikisutarting informacija pateikti tame
etape, kai vartotojas gali susipaZinti su pasiiilymais ir juos palyginti. Ar toki etapa
galima bendrai apibrézti ES lygiu, jeigu skiriasi valstybiy nariy tradicijos ir teisés
aktai?

e Ar informacija turéty teikti tik kreditoriai, ar ir kiti, pvz., makleriai? Kaip galima
uztikrinti tokios (privalomos arba savanoriskos) informacijos teikimo tvarkos
laikymasi?

Konsultacijy teikimas ir tarpininkavimas kredituojant

(17)

(18)

Hipotekiniai kreditai yra sudétingi ir labai vertingi produktai. Konsultacijos dél ju
teikiamos daZniau negu dél daugumos kity finansiniy paslaugy produkty. Skirtingy
vartotoju poreikiai kreditoriy atzvilgiu ir santykiai su jais gali skirtis.

Komisija supranta, kad privalomas konsultacijy teikimas gali turéti pasekmiy produkty
kainodarai (tiesiogiai apmokant i§ produkto kainos arba jai darant netiesiogini poveiki)
ir kreditoriy galimai teisinei rizikai. Tac¢iau Komisija taip pat supranta, koks svarbus
gali biti tinkamo konsultacijy teikimo vaidmuo siekiant didesnio vartotoju
pasitikéjimo ir uzkertant kelia tokiems sunkumams kaip per didelis isiskolinimas.

K (2001) 477. Ikisutartinés informacijos apie kredita buistui pirkti savanorisko elgesio kodeksas.
Ikisutartinés informacijos apie kredita bustui pirkti savanoriSsko elgesio kodekso isisavinimo ir
veiksmingumo stebésena, Finansiniy paslaugy institutas, 2003 m.
http://europa.eu.int/comm/internal_market/finservices-retail/docs/home-loans/home-loans-final-

report_en.pdf.
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e Ar konsultacijy teikimas skolininkui turéty buti privalomas ar laisvai
pasirenkamas?

e Ar reikéty taikyti salygas visoms tiek privaloma tvarka, tiek pasirinktinai faktiskai
pateiktoms konsultacijoms (pvz., nustatyti konsultacijy standartus, sankcijas uz ju
nesilaikyma, i§ anksto paskelbti mokescius ir konsultanto vaidmeni bei pateikti
iraSa patvarioje laikmenoje)?

Neseniai buvo pabrézta, kad tarpininkavimas kredituojant yra sritis, kuria Komisija
nagrinés visy pirma'’. Tai bus aptariama horizontaliu lygmeniu ir tinkamu laiku
suinteresuotos Salys bus kvieCiamos prisidéti.

ISankstinis grazinimas

(20)

@2y

(22)

ISankstinis kredito grazinimas yra lemiamas aspektas tariantis del hipotekinio kredito.
Uzsitgsus hipotekiniy sutarCiy trukmei ir jos metu pakeitus pagrindines sutarties
salygas (pvz., palukany normas), vartotojas gali siekti nutraukti kredito sutarti
mokejimo terminui nepasibaigus. ISankstinio grazinimo mokesciai — tai kaina, kuria
vartotojas turi sumokéti uz §] sutarties nutraukima prie§ pasibaigiant mokejimo
terminui.

ISankstinio grazinimo tvarka jvairiose valstybése narése labai skiriasi. Vienose
valstybése narése $i tvarka grieztai reguliuojama, o kitose tai apsprendzia privatiné
sutarciy teise tarp vartotojo ir kreditoriaus, kai vartotojas gali tik pasirinkti standartiniy
sutar¢iy ir hipoteky riisis, o ne tartis dél individualiy salygu. ISankstinio grazinimo
mokesciai paprastai yra tiesiogiai susij¢ su hipotekiniais produktais, kuriems taikomos
fiksuotos paliikany normos; tokio tipo produktai apsaugo vartotojus nuo palikany
normy pokyc¢iy, o mokestis taikomas uz sutarties nutraukima Siuo fiksuotu laikotarpiu.
Laikomasi nuomonés, kad iSankstinio grazinimo mokesciai atspindi esamas sitilomy
produkty finansavimo struktiiras ir daro tiesioginj poveiki konkurencijai bei produkty
vairovel ir prieinamumui. Jie daro jtaka makroekonominiuy pokyc¢iuy perdavimui, t.y.
tam, ar gali baziné (paltikany) norma paveikti hipotekiniy kredity gavéjus ir, jei taip,
kiek ir kaip.

Komisija laikosi nuomonés, kad tam tikras nuoseklumo lygis iSankstinio grazinimo
srityje galéty palengvinti integracija. Taciau kaip nuosekluma galima pasiekti nedarant
neigiamo poveikio finansavimo struktiiroms ir produkty jvairovei arba vartotojams
skiriant neproporcingas baudas? Reikia atidziai iSnagrinéti Siuos klausimus:

12
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e Ar iSankstinis grazinimas turéty buti juriding teisé, ar pasirenkamas dalykas? Jeigu
tai teise, ar vartotojui taip pat turéty buti sudarytos salygos atsisakyti §ios teisés?
Kokios tai biity salygos? Ar pagal $ia teis¢ turéty biiti taikomos kompensacijos
skiriant mokescius?

e Kaip Sie mokesciai (skiriami pagal teis¢ arba sutarti) turéty buti apskai¢iuojami?
Ar turéty biti nustatytos auksciausios ribos kaip kai kuriose valstybése narése?

e Kaip apie iSankstinj grazinima reikéty pranesti vartotojui? Ar Siuo atveju reikia
itraukti vartotojy Svietima?

Metiné procentiné norma

(23)

(24)

(25)

Hipotekinio kredito metiné procentiné norma (Annual Percentage Rate) yra kitas
pagrindinis veiksnys, kurio poveikis iSliecka visa sutarties trukmés laikotarpi.
Hipotekiniy kredity metinés procentinés normos apskaiciavimas ir { ji ieinancios
sanaudy sudedamosios dalys valstybése narése skiriasi; d¢l to jas sunkiau palyginti.

Palyginti su vartojimo kredity sutartimis, hipotekiniy kredity sutartims del jy ypatumy
reikia specialaus traktavimo. Tai sritis, kurioje, atrodo, tam tikras standartizavimo
laipsnis galéty padéti prisidéti prie rinkos integracijos. Taciau iSkyla daug klausimy:

o Koks metinés procentinés normos (APR) tikslas? Informacija? Palyginimas? Ir
viena, ir kita?

e Ar turéty biiti nustatytas ES standartas tiek apskai¢iavimo metodui, tiek sanaudy
sudedamosioms dalims?

e Jeigu taip, kokios sagnaudy sudedamosios dalys turéty $i ES standarta sudaryti?

e Komisija skatina pareik$ti nuomong dél privalumy atskirai teikti informacija apie
visas sanaudas, kurios apskaifiuojant meting procenting normq (APR)
nenumatomos, ir d¢l metinés procentinés normos (APR) poveikio, konkrecCiai
pateikiant, pvz., ménesio arba bendras kredito sanaudas.

Siuo atveju visi sprendimai bus priimami tinkamai atsizvelgiant i tai, kokios tvarkos
laikomasi vartojimo kredito atzvilgiu.

Lupikavimo prevencijos taisyklés ir palikany normy kitimas

(26)

Kai kuriose valstybése narése palikany normoms teisiSkai nustatomos auks$ciausios
ribos, daznai vadinamos lupikavimo prevencijos taisyklémis, kurios skirtos uzkirsti
kelia per dideliy palikany normy nustatymui. [ $ig sriti, kurioje svarbis socialiniai
aspektai, Komisija nesikiSo.

e Koki poveiki lupikavimo prevencijos taisyklés turi rinkos integracijai (iskaitant
bet koki santyki su tokiais produktais kaip lésy skolinimas uz jkeistq turtq (equity
release) ir hipotekos draudimas)?

e Ar §i klausima reikéty iSnagrinéti platesniu mastu, nesiorientuojant i hipotekinius
kreditus?

10
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(27) Kalbant apie aukSCiausias ribas paliikany normuy kitimui, Komisija laikosi tvirtos
nuomonés dél to, kiek jos gali trukdyti rinkos integracijai arba konkre¢iy finansavimo
struktiiry plétrai.

(28)  Galiausiai Komisija pazymi, kad kai kuriose valstybése narése sudétiniy paliikany
normy nustatymui taikomi apribojimai.

e Ar Sie apribojimai trukdo rinkos integracijai?

e Koki poveiki jie gali turéti konkreCiy produkty, kaip antai /ésy skolinimas uz
ikeistq turtq (equity release), plétrai?

Kredito sutartis

(29) Kaip rekomenduoja Forum Group, sutarties salygas bitina jvertinti platesniu
Komisijos Europos sutardiy teisés iniciatyvos'’ poziiiriu. Standartizavima galima
pasiekti iprastu suderinimo biidu arba taikant vadinamasias 26-asias nuostatas. Jas
blity galima pradéti taikyti, jvedant papildoma teising priemong, bet nekeiciant
nacionaliniy taisykliy, sutarties Salims suteikiant galimybe rinktis $i biida. Komisija
isipareigojo iitirti neseniai parengtoje Zaliojoje knygoje dél finansiniy paslaugu
politikos'* pateiktos 26-yjy nuostaty savokos privalumus.

Komisija skatina pateikti nuomones dél hipoteky sutariy standartizavimo, pvz.,
taikant 26-asias nuostatas, privalumy.

Vykdymas ir Zalos atlyginimas

(30) Komisija atsizvelgia i tai, kad tradiciné¢ Zalos atlyginimo teismine tvarka procediira
daugumai vartotojuy gali uzsitesti ir brangiai kainuoti. Ji laikosi nuomonés, kad visi
alternatyviis zalos atlyginimo budai, pvz., tarpininkavimas arba arbitrazas, bitinai turi
buti vykdomi nepriklausomai ir biiti veiksmingi, kad vartotojams kelty pasitikéjima,
visy pirma tarpvalstybiniame kontekste. Komisija jau isipareigojo skatinti naudoti
tarpininkavima, pasiiilydama direktyva dé¢l tarpininkavimo civilinése ir komercinése
bylose aspekty .

e Ar Komisija turéty apsvarstyti galimybeg valstybes nares jpareigoti, kad Sios
alternatyvios zalos atlyginimo priemonés biity uZztikrintos hipotekiniy kredity
srityje?

e Komisija skatina pateikti nuomones, kaip sustiprinti esamy alternatyviu zalos
atlyginimo sistemy patikimuma, visy pirma hipotekiniy kredity srityje.

KOM (2004) 651. Europos sutarCiy teis€ ir acquis perziiira: tolesni veiksmai

7r. 3 i%nasa.

KOM (2004) 718 galutinis. Pasitilymas dél Europos parlamento ir Tarybos direktyvos dél tam tikry
tarpininkavimo civilinése ir komercinése bylose aspekty.
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III - TEISINIAI KLAUSIMAI

Taikytina teisé

(€1)

(32)

(33)

Siuo metu 1980 m. Romos konvencija, kuri reglamentuoja taikytinos teisés nustatyma
sutartims, iskaitant hipotekiniy kredity sutartis, yra perzitirima, siekiant ja pakeisti ES
reglamentu. Komisija laikosi nuomonés, kad Siame procese patartina ir aktualu spresti
visus su taikytina teise susijusius klausimus, iskaitant hipotekiniy kredity sutartims
taikytinos teisés klausimus.

Iki Siol numatyti maziausiai trys galimi sprendimai:

e Biisimame reglamente numatyti konkrety taikytinos teisés rezima vartojimo
hipotekiniy kredity sutartims. Ji biity galima nustatyti suderinant hipotekiniy
kredity sutartims taikyting teisg su uzstaty (collateral) sutartims taikytina teise.

e Hipotekiniy kredity sutartims toliau taikyti bendruosius principus, iSdéstytus
dabartinéje Romos konvencijos versijoje. Tai 1§ esmés reikSty, kad sutarties Salys
gali laisvai nuspresti dél sutarciai, kurioje tam tikromis salygomis reikés taikyti
vartotojo gyvenamosios vietos Salyje privalomas taisykles, taikytinos teises.

e Vartojimo hipotekiniy kredity sutartims netaikyti vartotoju apsaugos privalomy
taisykliu, tik jeigu laikomasi kai kuriy salygu, pavyzdziui, jeigu ES yra aukstas
vartotoju apsaugos lygis.

Uzstatui (collateral) taikytinos teisés atzvilgiu Komisija a priori nemato jokiy
priezasciu nesilaikyti tvirtai nustatyto principo, kad taikoma Salies, kurioje yra turtas,
teise.

Klienty kreditingumas

(34)

(35)

(36)

Klienty kreditingumo, t.y. su juo susijusios kredito rizikos, vertinimas yra esminis
hipotekiniy kredity sandoriu aspektas, kuris leisty sumazinti rizikos kapitala, jei
kreditoriai atlikty grieztesni rizikos vertinima. Duomeny apsauga Sioje srityje yra
ypatingai svarbi.

Valstybése narése yra skirtingi nuostatai dé¢l duomeny apie klienty kreditinguma
rinkimo ir prieigos prie duomeny baziy: jos gali biiti valstybinés arba privacios,
centralizuotos arba decentralizuotos ir jose gali biiti renkami tik teigiami arba neigiami
duomenys (tik isipareigojimy nevykdymai).

Esant tam tikroms aplinkybéms kreditoriy susitarimuose dél dalinimosi duomenimis
negali dalyvauti kai kurie rinkos dalyviai, jei taip galéty buti pazeista ES teis¢. Be to,
prieigos salygos gali faktiSkai diskriminuoti uzsienio skolintojus (pvz., nario inasai
arba naudojimosi mokesciai, kurie néra ekonomiski kreditoriams, reciau
besinaudojantiems prieiga prie duomenuy baziy nei nacionaliniai kreditoriai, arba
savitarpiSkumo taisyklés, pagal kurias iSankstin¢ prieigos prie duomeny salyga yra
susijusiy duomeny pateikimas).

Remdamasi tuo paciu metodu kaip vartojimo kreditui, Komisija laikosi nuomonés,
kad pirmenyb¢ galéty biiti teikiama nediskriminacinés kity valstybiy nariy prieigos
prie duomeny uztikrinimui. Komisija praso pateikti pastabas Siuo klausimu.
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Turto vertinimas

(37)

(38)

Turto vertinimas yra ypatingai svarbus, vykdant hipotekiniy kredity sandorius ir nuo
to, kaip jis yra atlickamas, gali tiesiogiai priklausyti kredito pobiidis, finansavimas ir
kreditui taikomos rizika ribojancios taisyklés. Kreditoriai, vartotojai ir investuotojai
turi visiskai pasitiketi vertintojo kvalifikacija, vertinimo procesu ir rezultatais.

Vertinimo tradicijos valstybése narése skiriasi. Siuo metu yra keletas tarptautiniy
vertinimo tvarky.'® Komisija laikosi nuomonés, kad vertinimo palyginamuma galima
biity padidinti, siekiant uztikrinti, kad tokia jvairové, kuri gali buti susijusi su
tikraisiais gyvenamuyju biisty rinkos poreikiais, netrukdyty tarpvalstybinés veiklos nei
skolinant, nei finansuojant. Zinoma, tai galima pasiekti, ivedus bendra standarta, bet
toki pati tiksla galima pasiekti ir saveikaujant skirtingiems, bet abipusiai pripazintiems
standartams.

e Kokie yra bendro ES standarto privalumai vertinimo procesui ir vertintojams?

e Kokie yra Komisijos priemonés uztikrinti abipusi nacionaliniy vertinimo standarty
pripazinima privalumai?

Priverstiniy pardavimy procediiros

(39)

(40)

(41)

(42)

Uztikrinimas (security) uzstato (collateral) forma yra pagrindinis hipotekiniy kredity
sandoriy aspektas. Tai galioja ir gebéjimui iSieskoti skola i§ ikeisto turto savininko
(foreclose) ir pvz. priverstinai parduodant ikeista turta.

Priverstiniy pardavimy procediiry trukmé ir sanaudos valstybése narése labai skiriasi.
Komisija pazymi, kad valstybiy nariy aprupinimo bistu ir socialiné¢ politikos yra
susijusios ir priverstiniy pardavimy procediiroms jtaka daro skirtingi veiksniai, kaip
antai: valstybiy nariy {statymai, civilinis procesas ir teisminés tradicijos.

Komisija yra susiriipinusi, kad tokia jvairové gali trukdyti tarpvalstybiniams
sandoriams ir galbiit net padidinti hipotekiniy kredity kaina. Dar svarbiau yra tai, kad
tokia jvairové gali padaryti tiesiogini poveiki finansavimo struktiiroms, ypac trukdyti
tarpvalstybiniu mastu sutelkti hipotekiniy kredity uZstatus (collateral).

Vis délto Komisijai yra aiSku, kad pasiekti aiSkia pazanga atsizvelgiant { visus
priverstiniy pardavimy procediiros aspektus, esant privalomoms ES taisykléms, biity
sunku.

Komisija praso pateikti pastabas dél pasiiilymo padaryti laipsniSkus priverstiniy
pardavimy proceduros pakeitimus: pirmiausia surinkti informacija apie $iy procediiry
valstybése narése iSlaidas ir trukme bei veiksminguma ginant visy suinteresuotuyjy
Saliy interesus ir pateikti rezultatus reguliariai atnaujinamoje ,,taSky lenteléje®, o jei
to nepakakty, imtis grieztesniy priemoniu.

16

7r. Forum Group ataskaitos 28 i$nasa.
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Mokesciai

(43)

Komisija imasi veiksmy prie§ nacionalines hipotekiniy kredity apmokestinimo
taisykles, kurios néra suderinamos su ES teise. I priede pateikiama iSsamesné
informacija apie galimus pazeidimus, kaip antai atsisakymas sumazinti mokesc¢ius uz
paliikanas uzsienio teik€jams, tuo tarpu kai paliikanos vietiniams teikéjams biity
atskaiCius mokescius arba tokios paliikanos biity labiau apmokestintos.

Komisija praso suteikti informacijos apie panaSias ar kitokias mokestines klititis
tarpvalstybiniam hipotekiniy kredity suteikimui, kurios galéty pazeisti ES teiséje
numatytas laisves.
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IV — HIPOTEKOS UZSTATAS

Zemés registrai

(44)

(45)

(46)

Zemés registruose registruojamos ir i§ dalies nustatomos jstatyminés turto nuosavybés
teisés. Vis delto yra nuogastaujama, kad tokie registrai ne visada tiksliai atspindi visus
mokes¢ius, galin¢ius padaryti poveiki turto nuosavybés teiséms. Siy registry turinio ir
veikimo supratimas, kaip ir paprasta prieiga prie juy, yra labai svarbi bet kokios riiSies
(iskaitant ir finansavima) tarpvalstybinio hipotekos kredito sandorio salyga.

Komisija pripazino tai jau finansuodama EULIS projekto'’ bandomaja faze, kuris
dabar jau yra uzbaigtas ir kurio tikslas buvo pagerinti savininky ir registry tikrintoju
bendradarbiavima ir supaprastinti tarpvalstybing prieiga prie registry.

Vis dé¢lto Komisija néra tikra, ar ji ir toliau turéty aktyviai finansuoti tokias
iniciatyvas. Kadangi §iais registrais naudojasi kreditoriai ir investuotojai, jie taip turéty
buti tiesiogiai suinteresuoti ineSti savo koncepcini ir finansini indélj { tokias
iniciatyvas.

| Pries toliau vertinant, Komisija prasyty pateikti pastabas visais Siais klausimais.

Europos hipoteka

(47)

(48)

Europos hipotekos idé¢ja néra nauja. Tai yra bandymas sukurti visoje ES lanksciai
taikoma priemong uztikrinti paskolas (securing loans) turtu, t.y. hipotekos uZstatu
(collateral). Sios idéjos $alininky teigimu, hipotekos uzstaty (collateral) ir hipotekiniy
kredity priklausomybés (,,salyginio ry$io®) sumazinimas palengvintu hipotekuy
suktrimg ir perleidima ir taip padaryty teigiama poveiki visai hipotekiniy kredity
rinkai, ypac jos finansavimui.

Komisijai yra zinoma apie rinkos dalyviy ir teoretiky projektus, kuriais siekiama
sukurti veiksminga Europos hipotekos modeli pagal 26-asias nuostatas.'® Komisija
patikrins, ka $ios iniciatyvos sitlo tokiai sudétingai temai, susijusiai su daugeliu sriciy,
kaip antai nuosavyb¢s ir turto teisé.

Komisija praso pateikti savo pastabas apie Europos hipotekos galimybes ir
pageidaujamuma. Bet kokiu atveju, prie§ pateikdama galutini vertinima, ji sulauks
vykdomy projekty rezultato.

17
18

ISsamesné informacija www.eulis.org.
Pavyzdziui: ,,Pagrindinés Europos hipotekos gairés®, Hipotekiniy kredity fondas, VarSuva, 2005 m.
geguze.

15

LT



LT

V —HIPOTEKINIU KREDITU FINANSAVIMAS

(49)

(50)

(D

(52)

ES hipoteky rinky finansavimo priemonés yra skirtingos. Specialios priemonés, kaip
antai padengtos obligacijos (covered bonds) ir hipoteka uZtikrinti vertybiniai popieriai
(mortgage backed securities) vaidina svarby vaidmeni tiek visos Europos, tiek ir
nacionaliniu lygmeniu (pavyzdziui, JK — hipoteka uZtikrinti vertybiniai popieriai
(Mortgage Backed Securities), Danijoje — padengtos obligacijos (covered bonds) ir
Vokietijoje — Pfandbriefe).

Daugelio, ypa¢ Hipotekiniy kredity diskusiju grupés Forum Group pozitriu, tolesng
ES hipoteky rinky integracija Zymiai sustiprinty bendra Europos lygmeniu
finansavimo rinka.

Komisija yra linkusi pritarti Siam pozitriui. Vis délto reikia atlikti iSsamesng Sios
id¢jos privalumy analiz¢. Finansavimo mechanizmai visos Europos lygmeniu sudaryty
galimybe iSplésti finansavimo Saltinius, padidinti rinkos likviduma ir apskritai
diversifikuoti rizika. Tolesné antriniy rinky (secondary markets) integracija i kredity
finansavima yra susijusi su pirminés rinkos (primary market) integracija. Pagrindinis
abiejy sri¢iy aspektas yra hipotekiniy kredity perleidZiamumas.

e Komisija planuoja sudaryti ad hoc darbo grupe i$ suinteresuotyju Saliy atstovy,
kuri tikrinty priemoniy hipotekiniy kredity finansavimo srityje (pirminé ir antriné
rinkos) butinuma ir pobiidi.

e Ji noréty ivertinti, kiek rinkos iniciatyvos (pvz. dokumentavimo standarty ir
modelio apibrézimy, naudojamy tarpvalstybinése finansavimo priemonése,
suktrimas) gali paskatinti hipotekiniy kredity finansavimo rinka Europos
lygmeniu.

Forum Group ir kiti S$altiniai prognozuoja ne depozitiniy hipotekiniy kredity
finansavimo mechanizmy augima.

Atsizvelgdama 1 tai, Komisija noréty gauti pastabas apie tai, ar hipotekiniy kredity
teikimas butinai turéty buti apribotas kredito istaigomis, arba kokiomis salygomis ir
ar tokius kreditus galéty teikti istaigos, kurios negauna indéliy arba graZintiny sumu,
ir todél jos nejeina { kredito istaigy ES apibrézima ir joms netaikomos visos
susijusios rizika ribojancios taisyklés.
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ANNEX I — RESPONSE TO GENERAL FORUM GROUP RECOMMENDATIONS

This Annex contains the Commission’s views on issues addressed in the Forum Group
Report, which do not fall within the scope of the four areas covered by the Green Paper.

Definition of cross-border lending

(D) The Commission is not clear as to why this definition is needed. It assumes that it
would be useful for the purpose of measuring integration. The Commission considers
that there is cross-border lending whenever a service crosses a border, be it through
free provision of services, through an establishment (branch or subsidiary) or via an
agent.

Research on the costs and benefits of further integration

2) The Commission has already recognised the merits of such a course of action. It has
commissioned an independent study on the costs and benefits of further integration of
the EU mortgage credit markets. This study has delivered interim results, which have
been taken into account in the formulation of this Green Paper. The final study will be
published by the Commission in August 2005."

On-line guide on mortgage lending

3) Such a project would be very time and resources consuming. Moreover, it would not
seem to be the Commission’s role to provide information and indeed guidance on
complex legal issues on which there can be conflicting views. However, the
Commission will ensure that any useful information on mortgage credit (such as
studies, reports etc.) available to it, and which can be publicised, is placed on its
website.

Exclusion of all secured loans from the Consumer Credit Directive proposal

4) It is intended that all loans secured on property by a mortgage or a similar surety,
regardless of their purpose, will be excluded from the Commission proposal for a
Directive on Consumer Credit. Therefore, such loans will be covered by any initiatives
resulting from the process of which this Green Paper forms part.

Legislative consistency, especially in relation to information requirements

%) Consistency in regulation is one of the major themes in the post FSAP era, as
illustrated in the recent Green Paper on Financial Services Policy™ which highlights
rationalisation of information requirements in EU legislation as an issue to be
addressed. The Commission has launched work on a Common Frame of Reference in
the area of European Contract law.?' Its purpose is to ensure increased consistency
within the existing and future contract law related acquis, including on information
requirements.

See footnote 1 in the body of the Green Paper.
See footnote 3 in the body of the Green Paper.
See footnote 13 in the body of the Green Paper.

17 LT

20
21



LT

Banking Services

Branches

(6)

Banking services can be provided on the basis of a harmonised framework establishing
equal conditions of treatment for domestic and foreign EU credit institutions. The
Commission takes action if such provisions are contravened. Any instances of unequal
treatment in this regard should be reported to it.

Representative Offices

(7

Tax

®)

As far as the Commission is aware, there are no barriers to the establishment of purely
representative offices. However, representative offices cannot conduct banking
business. If they do, they fall within the regulation of branches, on which see
paragraph 6 above.

Member States are free to determine their own rules on mortgage taxation, in the
absence of any harmonisation in this area. The Commission has no plans to propose
such harmonisation. However, when designing mortgage taxation rules, Member
States have to respect their obligations under EU law, and the Commission will take
action where it believes that EU law is infringed.

Higher taxation of foreign mortgage providers

©)

(10)

(In

Since the publication of the Forum Group Report, the Commission has launched an
infringement procedure concerning national rules which tax outbound mortgage
interest payments more heavily than domestic mortgage interest payments.

In the case at issue, no withholding tax is levied on interest paid to resident financial
institutions. The interest they receive is subject to national corporate income tax. This
means that domestic providers pay tax on the net interest they receive, that is, the
interest they receive minus the interest they paid to acquire the necessary capital. By
contrast, non-resident financial institutions are subject to a withholding tax on the
gross amount of the interest due. The withholding tax on outbound interest payments
may be considerably higher than the corporation tax on domestic interest payments.

The Commission is of the opinion that such national rules restrict foreign financial
institutions from offering their services in the Member State concerned, and the
Commission does not see a justification for such rules. They therefore appear to be
contrary to Articles 49 and 56 of the Treaty (and the corresponding EEA Treaty
provisions) on the freedom to provide services and the free movement of capital.

Deductibility of mortgage interest

(12)

Another issue is the tax deductibility of mortgage interest payments. A number of
Member States allow their residents to wholly or partially deduct mortgage interest
payments from their taxable income. It should not make a difference whether the
mortgage interest is paid to a domestic provider or to a provider established in another
Member State, as this would be contrary to Articles 49 and 56 of the Treaty (see Case
C-484/93 of 14 November 1995 and Case C-478/98 of 26 September 2000).
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Internet

(13)

Physical presence and/or written processes are still prevalent in mortgage credit
transactions. The Internet tends to be used mainly for seeking information and
compare products. There is little if any actual contracting on-line in most Member
States. However, as far as the Commission is aware, the provisions of the E-
Commerce Directive® and related legislation have addressed the main legal barriers to
concluding such contracts on-line.

22

Directive 2000/31/EC of 8 June 2000, OJ L178 of 17.7.2000 p.1.
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ANNEX IT - TEXT OF FORUM GROUP REPORT RECOMMENDATIONS

INTRODUCTION

1.

The Commission should adopt a definition of cross-border lending and monitor it
with statistical data.

CONSUMER CONFIDENCE

Common Recommendations

2.

There should be Commission funded research on the costs and benefits of further
integration of the mortgage credit market.

Provision of the kind of information currently provided by means of the European
Standardised Information Sheet created by the Code of Conduct should be
encouraged by the Commission and at a stage which facilitates use and comparison
of such information.

Consumer Representatives and most Industry Representatives advocate
harmonisation by the Commission of Early Repayment Fees. There is divergence on
the nature of such harmonisation. For further details see Recommendations 10
and 18.

There should be harmonisation by the Commission of the Annual Percentage Rate
Charge (APRC), in relation to both the method of calculation and the basis of
calculation. There is divergence on the nature of such harmonisation. For further
details see Recommendations 11 and 16.

There should be Commission funded research on the value from a consumer
perspective of pre-contractual information of the kind provided by the European
Standardised Information Sheet created by the Code of Conduct.

The Commission should create and maintain an on-line guide on the main legal and
other issues on cross-border mortgage lending.

Specific Consumer Representative Recommendations

8.

The Commission should encourage efforts to produce a standardised format for
mortgage loan contracts.

The Commission should introduce binding consumer protection rules for mortgage
loan contracts on a minimum harmonisation basis, set at the highest level, covering
the following areas:

e Duty to give ‘best possible advice’. The demands and needs of consumers and the
underlying reason for all mortgage credit advice given to consumers regardless of
source (including branches and intermediaries) should be specified to consumers
on a durable medium.

e The right of the consumer to redress (judicial and extra-judicial).
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10.

1.

12.

e The provision of pre-contractual summarised information at the earliest stage of
contact between the consumer and the lender or intermediary showing in a
standardised European Standardised Information Sheet type format: commission
charges, administration or handling charges, total amount borrowed and payable
(including APRC, calculation rate, compound period, operation of variable
interest rates and total interest payable), the cost of bundled products (direct and
the impact on interest), form of product, the exposure period and cost of the Early
Repayment Fee (including worked examples of the charge) and amortisation
tables.

The Commission should ensure that consumers are afforded the right to terminate a
mortgage agreement at any time and in any circumstances. Any charge levied on the
consumer seeking to exercise this right must be: (a) appropriate in length of exposure
(i.e. Early Repayment Fee charged beyond the first few years of the agreement must
not be allowed); (b) calculated in a fair and objective manner to reflect the cost (if
any) incurred by the lender in the wholesale markets and subject to a statutory
ceiling; and (c) clearly indicated in the pre-contractual summary document using
worked examples.

There should be harmonisation by the Commission of the Annual Percentage Rate
Charge, in relation to both the method of calculation and the basis of calculation.
Consumer Representatives favour a broad definition including all associated charges,
and minimum harmonisation.

The Commission should ensure that redress and enforcement mechanisms/binding
rules offer consumers a minimum equivalent protection throughout the EU, at the
very least at the highest level currently in existence.

Specific Industry Representative Recommendations

13.

14.

15.

16.

17.

The Commission is invited to exclude all secured loans from the Consumer Credit
Directive proposal, in line with the European Parliament First Reading, to ensure that
mortgages are not subject to two separate legal regimes.

In those jurisdictions which have binding rules on pre-contractual information for
mortgage credit offers, the Commission should ensure that such rules are aligned
with the European Standardised Information Sheet format, so that only one set of
rules apply.

The Commission should ensure that the Code of Conduct continues to be maintained,
in its current form of self-regulation. In any event, before any further assessment of
its operation, the methodology for such assessment should be discussed by all
stakeholders.

The Commission should harmonise the Annual Percentage Rate Charge, in relation
to both the method of calculation and the basis of calculation. Industry
Representatives favour a narrow definition restricted to costs levied by the lender for
its benefit at the time of the granting of the loan, and full harmonisation.

The Commission should ensure that legally enforceable caps on interest rates and on
the variation of interest rates are removed.
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18.

The Commission should ensure that legally enforceable caps on Early Repayment
Fees are removed. There is support amongst some Industry Representatives for a
proposal that there should be full harmonisation of the conditions for exercising the
right of early repayment, especially for fixed interest rate loans, and limitation of that
right to circumstances involving sale of the property, unemployment or death. All
Industry Representatives advocate that lenders should be entitled to ask for full
compensation of losses (especially those linked to funding) and costs resulting from
the early repayment.

LEGAL ISSUES

19.

20.

21.

22.

23.

24.

LT

The Commission should ensure that the applicable (substantive) law for the mortgage
deed and any related security agreement is the law of the Member State where the
property is located (lex rei sitae).

Industry Representatives advocate that the Commission should ensure that the
applicable law for the mortgage loan contract is defined by a general conflict of law
rule based upon the principle of free choice. The Rome Convention should be
amended accordingly, provided that certain essential standards are met. Member
States should no longer be able to seek to impose any additional national consumer
protection rules to cross-border mortgage loan contracts. For further details see
Recommendations 13—18 on Consumer Confidence.

Consumer Representatives do not agree with Recommendation 20 that the applicable
law for the mortgage loan contract should be defined by a general conflict of law rule
based on the principle of free choice and accordingly reject the proposal for such an
amendment of the Rome Convention. Instead they recommend the retention of the
specific rules on consumer protections contained within the Rome Convention and
advocate the additional protection described in Recommendations 8—12 on Consumer
Confidence.

The Commission should implement a short-term solution consisting of:
e collecting information on existing credit databases in all Member States;

e promoting the development of a Memorandum of Understanding between the
owners/controllers of such databases, to facilitate access to national databases by
foreign lenders on the same conditions as the access offered to domestic lenders
and to facilitate data comparability; and

e developing a project to assess the effectiveness of the Memorandum of
Understanding during a pilot phase of 3—5 years.

The Commission should consider how to encourage Member States to develop
positive (client indebtedness) as well as negative (level of default(s)) databases,
taking into account the costs and benefits of such databases.

Industry Representatives advocate that the Commission should ensure that a financial
institution which lends cross border is allowed to:
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25.

26.

27.

28.

29.

e accept valuations prepared according to internationally recognised valuation
standards of its choice, without being subject to additional national conditions;
and

e instruct any valuation practitioner who is a member of an internationally
recognised valuation body to carry out the valuation, without being subject to
additional national conditions.

Industry Representatives advocate that the Commission should ensure that a financial
institution which lends cross border, and the valuer based in the country where the
property is located, are able to accept mandatory regulations for standards or
practitioners prevailing in either of their respective countries (mutual recognition of
regulations).

Consumer Representatives advocate instead that the Commission should ensure that
neutral international valuation standards prevail, or that there exists a single
valuation standard ensuring comparability.

The Commission should recommend that high standards of valuation be made
mandatory and that all valuation reports should consider core risk related criteria
such as those recommended by the European Mortgage Federation (set out in
Annex IV of the Forum Group Report) where applicable.

The Commission should first:
e Perform an evaluation exercise of forced sales procedures within one year.

e Thereafter, monitor the functioning of forced sales procedures and assess results
every three years. These results should be presented in the form of an official EU
scoreboard on duration and cost of forced sale procedures in every Member State
and lead to Commission advice/action for improvements.

Thereafter, if necessary, the Commission should promote measures to ensure that the
duration of a forced sale procedure should not exceed a specified term, for example
two years after the first step in the forced sale procedure.

COLLATERAL ISSUES

30.

31.

LT

The Commission should ensure that:

e all charges affecting real estate must be registered in a Public Register in order to
be binding on and take effect against third parties, regardless of their nature;

e the creation, modification or extinction of a charge on real property shall become
effective vis-a-vis third parties only at the point of registration in the Public
Register; and

e registered charges on real property in relation to the same estate shall rank in the
order of priority disclosed in the Public Register.

For filings of applications for registration/notification, the Commission should allow
Member States to decide that priority be determined according to the time at which
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32.

33.

34.

35.

36.

37.

38.

the application was received (not actual registration). In this scenario, the Member
State should ensure that filings of applications must be registered or rejected by the
Public Register in the order of receipt.

The Commission should ensure that Public Registers make all relevant information
available to all parties or their representatives.

The Commission should ensure that Member States provide that the responsible
Public Register certifying authority should have state indemnity. In the event that
such responsibility is delegated to a third party, such party shall be covered by
appropriate professional liability insurance for an adequate sum.

The Commission should ensure that Member States do not maintain or institute
additional ‘legalisation’/’validation’ requirements, for authentic instruments formally
drawn up in other Member States.

More generally, the Commission should provide financial support to the EULIS
initiative, to enable and encourage its expansion across the EU.

The Commission should ensure that links between mortgage debts and the collateral
security are made more flexible. In countries where there is an existing requirement
for strong accessoriness between the loan and the collateral, this should be replaced
by an accessoriness agreement in the form of a private agreement between the lender
and the owner of the mortgaged property. The relationship between the loan and the
collateral can be dealt with in such a way as to allow it to be tailored to fit the needs
of the parties.

The Commission should ensure that Member States allow the lender or any
beneficiary of a charge on real property, to appoint a representative (Mortgage
Register Representative) vis-a-vis the Public Register. His/her position should be
disclosed on the Register and not have any effect on the legal framework of the
Register. He/she should be entitled:

e to establish any abstract of title;

e to consent to a change in the respective ranking of charges over the real estate in
question and to grant preferential rights between beneficiaries as shall be deemed
appropriate;

e to consent to, apply and file any registrations and notifications;

e to consent to any change or transfer of the charge on behalf of (and in the name
of) the owner of the charge; and

e to act on behalf of the owner of the charge in relation to the discharge or
cancellation of the charge.

The Commission should explore the concept of the Euromortgage, for example by
way of a study, to assess its potential to promote EU mortgage credit markets
integration.
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39.

The Commission should encourage Member States to increase the transferability of
mortgages by introducing pan-European Security Trust instruments.

DISTRIBUTION ISSUES

40.

41.

42.

43.

44,

The Commission should assess and ensure equal treatment of local banks and foreign
banks on the basis of the same business, same risks, and same rules principle.

The Commission should revise the legislation covering cross-border services and
establishment of branches to include the establishment of representative offices, in
order to ensure that there are no disproportionate barriers to the establishment of such
offices.

The Commission should introduce a supervisory system for independent
intermediaries along the following principles: registration with a competent authority
in the home Member State; possession of appropriate professional knowledge and
ability (to be determined by home Member State including requirement that the
intermediary to be ’fit and proper’); possession of professional indemnity insurance
and a complaint/redress scheme in line with requirements for other intermediaries to
ensure consistency. In addition, Consumer Representatives advocated that under such
a system there should be declaration at the outset of the relationship between
consumer and intermediary of all payments including every commission/fee, and that
records should be kept of any information/advice given to consumers. In the context
of this Recommendation, Consumer Representatives pointed to the need to consider
their Recommendation 9, in particular, with its reference to a ‘best advice’ standard.

The Commission should review what mortgage transaction actions require written
processes and/or a physical presence generally and review money laundering
legislation in particular, to address current legal barriers to greater Internet use.

The Commission should ensure consistency, especially in relation to information
requirements, between different directives affecting financial services products.

FINANCE

45.

46.

47.

48.

The Commission should harmonise legislation regarding segregation of assets, in
order to ensure equal access to securitisation for originators located in different
jurisdictions.

The Commission should enact legislation that recognises the legal separateness of a
securitisation vehicle from an originator of assets in the event of the
insolvency/bankruptcy of such an originator, even if the securitisation vehicle is part
of the same group of companies as the originator.

The Commission should investigate and address tax distortions, in order to ensure the
removal of differences in fiscal treatment between local and foreign lenders.

The Commission should investigate and address national legislation which prevents
or hinders the pooling of mortgage collateral from different issuers based in different
jurisdictions.
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ANNEX IIT — GLOSSARY

This glossary is not intended to constitute a conclusive Commission endorsed definition
of the terms contained within it. The definitions have been provided by the European
Mortgage Federation. They are attached to this Green Paper simply by way of an
illustration of some technical terms used within it.

Annual Percentage Rate (APR)

A standardised method of calculating the cost of a mortgage stated as a yearly rate, which
includes items such as interest, mortgage insurance, and certain points of credit costs.

Bond

Traditionally, a written unconditional promise to pay a specific principal sum at a determined
future date and interest at a fixed or determinable rate on fixed dates. Increasingly, the
promise to pay has become conditional and the principal, interest and payment dates have
become contingent in real world instruments.

Capital Markets
The markets for corporate equity and intermediate- or long-term debt securities.
Collateral

The property, or other assets, that are being secured against a loan to ensure repayment of
debt.

Covered Bond

Covered bonds are on balance sheet debt instruments secured by a cover pool of mortgage
loans (property as collateral) or public-sector debt to which investors have a preferential
claim in the event of the issuer’s default. As they remain on the issuer’s balance sheet, the
bonds benefit from the additional security of the issuing institution’s own funds and from
restrictive legal regulation of the issuing credit institutions.

Equity

Shareholder equity is the value of shares held. A house owner's equity is the value of the
house minus any unpaid home-purchase loan. Negative equity occurs when the house is worth
less than the debt on it.

Equity Release

Equity Release is a mechanism to turn the cash value of a house into a stream of income and
capital payments.

Equity Release Loans

Secured (mortgage) loans taken out for consumption purposes.
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Foreclosure

The legal process by which a borrower in default under a mortgage is deprived of his or her
interest in the mortgaged property. This usually involves a forced sale of the property at
public auction with the proceeds of the sale being applied to the mortgage debt.

Loan-to-value (LTV) Ratio

The ratio of the mortgage loan amount to the property’s appraised value or selling price,
whichever is less. For example, if the property’s appraised value or selling price is
EUR 100 000 and the mortgage amount is EUR 80 000, the house has an 80% LTV.

Mortgage Backed Security
Debt instruments collateralized by residential, commercial, or industrial real estate mortgages.
Mortgage Bond

A corporate or other entity's debt security secured by a mortgage lien against certain real
property of the issuer. See definition for “covered bond”.

Primary Mortgage Market

A mortgage market in which loans are originated and consisting of lenders such as
commercial banks, savings- and loan associations and mutual savings banks.

Secondary Mortgage Market

A market where mortgage originators may sell them, freeing up funds for continued lending
and distributes mortgage funds nationally from money-rich to money poor areas.

Secured Loan
A loan that is backed by collateral.
Security

Something given, deposited, or pledged to make secure the fulfilment of an obligation,
usually the repayment of a debt.
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