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DIRECTIVES

II

COMMISSION DIRECTIVE 2010/42/EU

of 1 July 2010

implementing Directive 2009/65/EC of the European Parliament and of the Council as regards certain
provisions concerning fund mergers, master-feeder structures and notification procedure

(Text with EEA relevance)

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Directive 2009/65/EC of the European Parlia-
ment and of the Council of 13 July 2009 on the coordination of
laws, regulations and administrative provisions relating to under-
takings for collective investment in transferable securities
(UCITS) ('), and in particular Article 43(5), Article 60(6)(a) and (c),
Articles 61(3) and 62(4), Article 64(4)(a) and Article 95(1) thereof,

Whereas:

The information to be provided to unit-holders pursuant
to Article 43(1) of Directive 2009/65/EC in the case of a
merger should reflect the different needs of the unit-holders
of the merging and receiving UCITS and assist their
understanding.

The merging UCITS or the receiving UCITS should not be
required to include information other than that referred to
in Article 43(3) of Directive 2009/65/EC and Articles 3
to 5 of this Directive in the information document. The
merging UCITS or the receiving UCITS may however add
other information of relevance in the context of the pro-
posed merger.

(') OJL 302,17.11.2009, p. 32.

G)

Where the information document pursuant to
Article 43(1) of Directive 2009/65/EC is supplemented by
a summary, it should not relieve the UCITS of the obliga-
tion to avoid the use of long or technical explanations in
the rest of the information document.

The information to be provided to the unit-holders of the
receiving UCITS pursuant to Article 43(1) of Directive
2009/65/EC should assume that those unit-holders are
already reasonably familiar with the features of the receiv-
ing UCITS, the rights they enjoy in relation to it, and the
manner of its operation. It should therefore focus on the
operation of the merger and its potential impact on the
receiving UCITS.

The way the information pursuant to Articles 43 and 64
of Directive 2009/65/EC is provided to unit-holders should
be harmonised. That information aims to enable unit-
holders to make an informed judgement about whether
they want to continue investing or request redemption,
where a UCITS is either part of a merger, converts into a
feeder UCITS or changes the master UCITS. Unit-holders
should be aware of the aforementioned major change the
UCITS is undergoing and be in a position to read the infor-
mation. For that reason the information should be person-
ally addressed to unit-holders either on paper or in another
durable medium such as electronic mail (e-mail). The use
of electronic means should allow UCITS to provide the
information in a cost-efficient way. This Directive should
not require UCITS to directly inform their unit-holders,
but should take due account of the specificities in certain
Member States in which UCITS or their management com-
panies, for legal or practical reasons, are unable to
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directly contact unit-holders. UCITS should also be able to
provide the information by passing it on to the depositary
or to intermediaries provided that it is ensured that all unit-
holders receive the information in due course. This Direc-
tive should only harmonise the manner in which the
information pursuant to Articles 43 and 64 of Directive
2009/65/EC is provided to unit-holders. Member States
may regulate the provision of other types of information
to unit-holders by national rules.

The agreement between the master UCITS and the feeder
UCITS should take account of the specific needs of the
feeder UCITS, which invests at least 85 % of its assets in the
master UCITS, while at the same time remaining subject to
all obligations as a UCITS. The agreement should therefore
ensure that the master UCITS provides the feeder UCITS
with all necessary information in due course to allow the
feeder UCITS to comply with its own obligations. It should
also stipulate the other rights and duties of both parties.

Member States should not require the agreement between
master and feeder UCITS pursuant to the first subpara-
graph of Article 60(1) to cover elements other than those
referred to in Chapter VIII of Directive 2009/65/EC and
Articles 8 to 14 of this Directive. The agreement may how-
ever cover other elements, if the master UCITS and the
feeder UCITS so stipulate.

Where the dealing arrangements between master UCITS
and feeder UCITS do not differ from those applying to all
non-feeder unit-holders of the master UCITS and where
those arrangements are laid down in the prospectus of the
master UCITS, the agreement between master UCITS and
feeder UCITS should not have to replicate those standard
dealing arrangements, but may cross-refer to the relevant
parts of the prospectus of the master UCITS in order to
help industry to save costs and reduce the administrative
burden.

The agreement between master UCITS and feeder UCITS
should include appropriate procedures for the handling of
enquiries and complaints from unit-holders with a view to
dealing with correspondence which has mistakenly been
sent to the master UCITS instead of the feeder UCITS or
vice versa.

In order to save transaction costs and to avoid negative tax
implications, the master UCITS and the feeder UCITS may
wish to agree on a transfer of assets in kind, unless this is
prohibited under national law or incompatible with the
fund rules or instruments of incorporation of either the
master UCITS or the feeder UCITS. The possibility of trans-
ferring assets in kind to the master UCITS should in par-
ticular help those feeder UCITS which have already been
carrying on activities as a UCITS, including a feeder UCITS
of a different master UCITS, to avoid transaction costs aris-
ing from the sale of assets which both the feeder UCITS
and the master UCITS have invested in. The feeder UCITS

(11)

(12)

(13)

should also be able to receive, if it so wishes, assets in kind
from the master UCITS, since this may help to reduce
transaction costs and to avoid negative tax implications. A
transfer of assets in kind to the feeder UCITS should not be
limited to the cases of a liquidation, merger or division of
the master UCITS, but should also be available under other
circumstances.

In order to preserve the necessary flexibility, while at the
same time taking account of the best interests of investors,
a feeder UCITS which has received assets through a trans-
fer of assets in kind should be able to either transfer some
or all of those assets to its master UCITS where the master
UCITS so agrees, or to realise assets for cash in order to
invest cash in the master UCITS.

Due to the specificities of the master-feeder structure it is
necessary that the agreement between the master and the
feeder UCITS provides for conflict of law rules which dero-
gate from Articles 3 and 4 of Regulation (EC) No 593/2008
of the European Parliament and of the Council of 17 June
2008 on the law applicable to contractual obligations
(Rome I) (*) in such a way that the applicable law to this
agreement should be either the law of the Member State
where the feeder UCITS is established, or that of the mas-
ter UCITS. The parties should be free to assess the advan-
tages and disadvantages of that choice and to take into
account whether the master UCITS has several feeder
UCITS and whether those feeder UCITS are established in
only one or in several Member States.

In the case of a liquidation, merger or division of the mas-
ter UCITS in respect of which Directive 2009/65/EC grants
unit-holders of the feeder UCITS the right to request
redemption, the feeder UCITS should not undermine that
right by temporarily suspending repurchase or redemp-
tion, unless exceptional circumstances require it to do so
to protect the interests of unit-holders or it is directed to
do so by its competent authorities.

Since a merger or division of the master UCITS may
become effective within 60 days, the time limit for the
feeder UCITS to apply for and obtain approval of its new
investment intentions and to grant the unit-holders of the
feeder UCITS the right to request repurchase or redemp-
tion within 30 days, may in exceptional circumstances be
too short to allow the feeder UCITS to know for sure how
many of its unit-holders will request redemption. Under
such circumstances the feeder UCITS should in principle
be obliged to request redemption of all its units in the mas-
ter UCITS. In order to avoid unnecessary transaction costs,
the feeder UCITS should however be able to use other
means to ensure that its unit-holders may make use of the
right to request redemption, while allowing it to reduce

() OJ L 177, 4.7.2008, p. 6.
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transaction costs or to avoid other negative impacts. The
feeder UCITS should in particular apply for approval as
soon as possible. Furthermore, the feeder UCITS should for
instance not be obliged to request redemption to the extent
its own unit-holders choose not to make use of that facil-
ity. Where the feeder UCITS requests redemption from the
master UCITS, it should consider whether a redemption in
kind might reduce transaction costs and avoid other nega-
tive impacts.

The information-sharing agreement between the depositar-
ies of the master UCITS and the feeder UCITS should allow
the depositary of the feeder UCITS to receive all relevant
information and documents which it needs in order to be
able to perform its duties. Given the specificity of this
agreement it should provide for the same conflict of law
rules as foreseen in the agreement between master and
feeder UCITS derogating from Articles 3 and 4 of the Rome
I Regulation. The information-sharing agreement should
however require neither the depositary of the master UCITS
nor of the feeder UCITS to carry out tasks which are for-
bidden or not provided for under the national law of their
home Member State.

The reporting of irregularities, which the depositary of the
master UCITS detects in the course of carrying out its
depositary function under the national law of its home
Member State, aims to protect the feeder UCITS. For that
reason no reporting should be required when those irregu-
larities do not have a negative impact on the feeder UCITS.
Where irregularities with regard to the master UCITS have
a negative impact on the feeder UCITS, the latter should
also be informed as to whether and how the irregularities
have been resolved. The depositary of the master UCITS
should therefore inform the depositary of the feeder UCITS
of how the master UCITS has resolved or proposes to
resolve the irregularity. If the depositary of the feeder
UCITS is not satisfied that the resolution is in the interests
of the unit-holders of the feeder UCITS, it should promptly
report its view to the feeder UCITS.

The information-sharing agreement between the auditors
of the master UCITS and the feeder UCITS should allow the
auditor of the feeder UCITS to receive all relevant informa-
tion and documents which it needs in order to be able to
perform its duties. Given the specificity of this agreement
it should provide for the same conflict of law rules as fore-
seen in the agreement between master and feeder UCITS
derogating from Articles 3 and 4 of the Rome I Regulation.

The scope of the information to be made accessible by
electronic means in accordance with Article 91(3) of Direc-
tive 2009/65/EC should be specified in order to provide
for legal certainty as to what categories of information
should be included.

(19)

(1)

(22)

In order to provide for a common approach to how the
documents referred to in Article 93(2) of Directive
2009/65/EC should be made accessible by electronic
means to the competent authorities of the UCITS host
Member State, it is necessary to require that each UCITS or
its management company designates a website where such
documents are made available in an electronic format that
is in common use. It is also necessary to set out a proce-
dure for electronic notification of changes to these docu-
ments to the competent authorities of the UCITS host
Member State, in accordance with Article 93(7) of that
Directive.

In order to allow UCITS and their management companies
to adapt to the new requirements on the method and man-
ner to provide information to unit-holders in the cases
referred to in Articles 7 and 29, Member States should be
granted a longer period for the transposition of those
requirements into their national legal systems. This is par-
ticularly important in those cases where the UCITS or their
management companies are unable for legal or practical
reasons to inform the unit-holders directly. UCITS with
dematerialised bearer shares should be able to prepare all
arrangements necessary to ensure that unit-holders receive
the information in the cases specified in Articles 8 and 32.
UCITS with materialised bearer shares should be able to
convert them into registered shares or dematerialised
bearer shares, if they want to be able to merge, convert into
a feeder UCITS or change the master UCITS.

The Committee of European Securities Regulators, estab-
lished by Commission Decision 2009/77/EC (!) has been
consulted for technical advice.

The measures provided for in this Directive are in accor-
dance with the opinion of the European Securities
Committee,

HAS ADOPTED THIS DIRECTIVE:

CHAPTER I

GENERAL

Article 1

Subject matter

This Directive lays down detailed rules for the implementation of
Article 43(5), Article 60(6)(a) and (c), Articles 61(3) and 62(4),
Article 64(4)(a) and Article 95(1) of Directive 2009/65/EC.

() OJ L 25,29.1.2009, p. 18.


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:025:0018:0018:EN:PDF

10.7.2010

Official Journal of the European Union

L176/31

Article 2

Definitions

For the purpose of this Directive the following definitions shall
apply:

1. ‘rebalancing of the portfolio’ means a significant modification
of the composition of the portfolio of a UCITS;

2. ‘synthetic risk and reward indicators’ means synthetic indica-
tors within the meaning of Article 8 of Commission Regula-
tion (EU) No 583/2010 of 1 July 2010 implementing
Directive 2009/65EC of the European Parliament and of the
Council as regards key investor information and conditions
to be met when providing key investor information or the
prospectus in a durable medium other than paper or by
means of a website ().

CHAPTER II

UCITS MERGERS

SECTION 1

Content of the merger information

Atticle 3

General rules regarding the content of information to be
provided to unit-holders

1. Member States shall require that the information to be pro-
vided to unit-holders pursuant to Article 43(1) of Directive
2009/65[EC shall be written in a concise manner and in non-
technical language that enables unit-holders to make an informed
judgement of the impact of the proposed merger on their
investment.

In the case of a proposed cross-border merger, the merging UCITS
and the receiving UCITS, respectively, shall explain in plain lan-
guage any terms or procedures relating to the other UCITS which
differ from those commonly used in the other Member State.

2. The information to be provided to the unit-holders of the
merging UCITS shall meet the needs of investors who have no
prior knowledge of the features of the receiving UCITS or of the
manner of its operation. It shall draw their attention to the key
investor information of the receiving UCITS and emphasise the
desirability of reading it.

3. The information to be provided to the unit-holders of the
receiving UCITS shall focus on the operation of the merger and
its potential impact on the receiving UCITS.

(") See page 1 of this Official Journal.

Article 4

Specific rules regarding the content of information to be
provided to unit-holders

1. Member States shall require that the information to be pro-
vided in accordance with Article 43(3)(b) of Directive 2009/6 5/EC
to the unit-holders of the merging UCITS shall also include:

(a) details of any differences in the rights of unit-holders of the
merging UCITS before and after the proposed merger takes
effect;

(b) if the key investor information of the merging UCITS and the
receiving UCITS show synthetic risk and reward indicators in
different categories, or identify different material risks in the
accompanying narrative, a comparison of those differences;

(c) a comparison of all charges, fees and expenses for both
UCITS, based on the amounts disclosed in their respective
key investor information;

(d) if the merging UCITS applies a performance-related fee, an
explanation of how it will be applied up to the point at which
the merger becomes effective;

(e) if the receiving UCITS applies a performance-related fee, how
it will subsequently be applied to ensure fair treatment of
those unit-holders who previously held units in the merging
UCITS;

(f) in cases where Article 46 of Directive 2009/65/EC permits
costs associated with the preparation and the completion of
the merger to be charged to either the merging or the receiv-
ing UCITS or any of their unit-holders, details of how those
costs are to be allocated;

(g) an explanation of whether the management or investment
company of the merging UCITS intends to undertake any
rebalancing of the portfolio before the merger takes effect.

2. Member States shall require that the information to be pro-
vided in accordance with Article 43(3)(b) of Directive 2009/6 5/EC
to the unit-holders of the receiving UCITS shall also include an
explanation of whether the management or investment company
of the receiving UCITS expects the merger to have any material
impact on the portfolio of the receiving UCITS, and whether it
intends to undertake any rebalancing of the portfolio either before
or after the merger takes effect.

3. Member States shall require that the information to be pro-
vided in accordance with Article 43(3)(c) of Directive 2009/65/EC
shall also include:

(a) details of how any accrued income in the respective UCITS is
to be treated;
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(b) an indication of how the report of the independent auditor
or the depositary referred to in Article 42(3) of Directive
2009/65/EC may be obtained.

4. Member States shall require that if the terms of the pro-
posed merger include provisions for a cash payment in accor-
dance with points (p)(i) and (p)(ii) of Article 2(1) of Directive
2009/65/EC, the information to be provided to the unit-holders
of the merging UCITS shall contain details of that proposed pay-
ment, including when and how unit-holders of the merging
UCITS will receive the cash payment.

5. Member States shall require that the information to be pro-
vided in accordance with Article 43(3)(d) shall include:

(a) where relevant under national law for the particular UCITS,
the procedure by which unit-holders will be asked to approve
the merger proposal, and what arrangements will be made to
inform them of the outcome;

(b) the details of any intended suspension of dealing in units to
enable the merger to be carried out efficiently;

(c) when the merger will take effect in accordance with
Article 47(1) of Directive 2009/65EC.

6.  Member States shall ensure that in cases where, under the
national law for the particular UCITS, the merger proposal must
be approved by unit-holders, the information may contain a rec-
ommendation by the respective management company or board
of directors of the investment company as to the course of action.

7. Member States shall require that the information to be pro-
vided to the unit-holders of the merging UCITS shall include:

(a) the period during which the unit-holders shall be able to con-
tinue making subscriptions and requesting redemptions of
units in the merging UCITS;

(b) the time when those unit-holders not making use of their
rights granted pursuant to Article 45(1) of Directive
2009/65/EC, within the relevant time limit, shall be able to
exercise their rights as unit-holders of the receiving UCITS;

(c) an explanation that in cases where the merger proposal must
be approved by the unit-holders of the merging UCITS under
national law and the proposal is approved by the necessary
majority, those unit-holders who vote against the proposal or
who do not vote at all, and who do not make use of their
rights granted pursuant to Article 45(1) of Directive
2009/65/EC within the relevant time limit, shall become
unit-holders of the receiving UCITS.

8.  If a summary of the key points of the merger proposal is
provided at the beginning of the information document, it must
cross-refer to the parts of the information document where fur-
ther information is provided.

Article 5

Key investor information

1. Member States shall ensure that an up-to-date version of the
key investor information of the receiving UCITS shall be provided
to existing unit-holders of the merging UCITS.

2. The key investor information of the receiving UCITS shall
be provided to existing unit-holders of the receiving UCITS where
it has been amended for the purpose of the proposed merger.

Article 6

New unit-holders

Between the date when the information document pursuant to
Article 43(1) of Directive 2009/65/EC is provided to unit-holders
and the date when the merger takes effect, the information docu-
ment and the up-to-date key investor information of the receiv-
ing UCITS shall be provided to each person who purchases or
subscribes units in either the merging or the receiving UCITS or
asks to receive copies of the fund rules or instruments of incor-
poration, prospectus or key investor information of either UCITS.

SECTION 2

Method of providing the information

Article 7

Method of providing the information to unit-holders

1. Member States shall ensure that the merging and the receiv-
ing UCITS provide the information pursuant to Article 43(1) of
Directive 2009/65/EC to unit-holders on paper or in another
durable medium.

2. Where the information is to be provided to all or certain
unit-holders using a durable medium other than paper, the fol-
lowing conditions shall be fulfilled:

(a) the provision of the information is appropriate to the con-
text in which the business between the unit-holder and the
merging or receiving UCITS or, where relevant, the respec-
tive management company is, or is to be, carried on;

(b) the unit-holder to whom the information is to be provided,
when offered the choice between information on paper or in
another durable medium, specifically chooses the durable
medium other than paper.
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3. For the purposes of paragraphs 1 and 2, the provision of
information by means of electronic communications shall be
treated as appropriate to the context in which the business
between the merging and receiving UCITS or their respective
management companies and the unit-holder is, or is to be, car-
ried on if there is evidence that the unit-holder has regular access
to the Internet. The provision by the unit-holder of an e-mail
address for the purposes of the carrying on of that business shall
be treated as such evidence.

CHAPTER III

MASTER-FEEDER STRUCTURES

SECTION 1

Agreement and internal conduct of business rules between
feeder UCITS and master UCITS

Subsection 1

Content of the agreement between master
UCITS and feeder UCITS

Article 8

Access to information

Member States shall require that the agreement between the mas-
ter UCITS and the feeder UCITS referred to in the first subpara-
graph of Article 60(1) of Directive 2009/65/EC includes the
following with regard to access to information:

(@) how and when the master UCITS provides the feeder UCITS
with a copy of its fund rules or instruments of incorporation,
prospectus and key investor information or any amendment
thereof;

(b) how and when the master UCITS informs the feeder UCITS
of a delegation of investment management and risk manage-
ment functions to third parties in accordance with Article 13
of Directive 2009/65/EC;

(c) where applicable, how and when the master UCITS provides
the feeder UCITS with internal operational documents, such
as its risk management process and its compliance reports;

(d) what details of breaches by the master UCITS of the law, the
fund rules or instruments of incorporation and the agree-
ment between the master UCITS and the feeder UCITS the
master UCITS shall notify the feeder UCITS of and the man-
ner and timing thereof;

(e) where the feeder UCITS uses financial derivative instruments
for hedging purposes, how and when the master UCITS will
provide the feeder UCITS with information about its actual
exposure to financial derivative instruments to enable the
feeder UCITS to calculate its own global exposure as envis-
aged by point (a) of the second subparagraph of Article 58(2)
of Directive 2009/65/EC;

(f) a statement that the master UCITS informs the feeder UCITS
of any other information-sharing arrangements entered into
with third parties and where applicable, how and when the
master UCITS makes those other information-sharing
arrangements available to the feeder UCITS.

Article 9

Basis of investment and divestment by the feeder UCITS

Member States shall require that the agreement between the mas-
ter UCITS and the feeder UCITS referred to in the first subpara-
graph of Article 60(1) of Directive 2009/65/EC includes the
following with regard to the basis of investment and divestment
by the feeder UCITS:

(a) a statement of which share classes of the master UCITS are
available for investment by the feeder UCITS;

(b) the charges and expenses to be borne by the feeder UCITS,
and details of any rebate or retrocession of charges or
expenses by the master UCITS;

(c) if applicable, the terms on which any initial or subsequent
transfer of assets in kind may be made from the feeder UCITS
to the master UCITS.

Article 10

Standard dealing arrangements

Member States shall require that the agreement between the mas-
ter UCITS and the feeder UCITS referred to in the first subpara-
graph of Article 60(1) of Directive 2009/65/EC includes the
following with regard to standard dealing arrangements:

(@) coordination of the frequency and timing of the net asset
value calculation process and the publication of prices of
units;

(b) coordination of transmission of dealing orders by the feeder
UCITS, including, where applicable, the role of transfer agents
or any other third party;

(c) where applicable, any arrangements necessary to take
account of the fact that either or both UCITS are listed or
traded on a secondary market;

(d) where necessary, other appropriate measures to ensure com-
pliance with the requirements of Article 60(2) of Directive
2009/65[EC;

(e) where the units of the feeder UCITS and the master UCITS
are denominated in different currencies, the basis for conver-
sion of dealing orders;
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(f) settlement cycles and payment details for purchases or sub-
scriptions and repurchases or redemptions of units of the
master UCITS including, where agreed between the parties,
the terms on which the master UCITS may settle redemption
requests by a transfer of assets in kind to the feeder UCITS,
notably in the cases referred to in Article 60(4) and (5) of
Directive 2009/65/EC;

(g) procedures to ensure enquiries and complaints from unit-
holders are handled appropriately;

(h) where the fund rules or instruments of incorporation and
prospectus of the master UCITS give it certain rights or pow-
ers in relation to unit-holders, and the master UCITS chooses
to limit or forego the exercise of all or any such rights and
powers in relation to the feeder UCITS, a statement of the
terms on which it does so.

Article 11

Events affecting dealing arrangements

Member States shall require that the agreement between the mas-
ter UCITS and the feeder UCITS referred to in the first subpara-
graph of Article 60(1) of Directive 2009/65/EC includes the
following with regard to events affecting dealing arrangements:

(a) the manner and timing of a notification by either UCITS of
the temporary suspension and the resumption of repurchase,
redemption, purchase or subscription of units of that UCITS;

(b) arrangements for notifying and resolving pricing errors in the
master UCITS.

Article 12

Standard arrangements for the audit report

Member States shall require that the agreement between the mas-
ter UCITS and the feeder UCITS referred to in the first subpara-
graph of Article 60(1) of Directive 2009/65/EC includes the
following with regard to standard arrangements for the audit
report:

(a) where the feeder UCITS and the master UCITS have the same
accounting years, the coordination of the production of their
periodic reports;

(b) where the feeder UCITS and the master UCITS have different
accounting years, arrangements for the feeder UCITS to
obtain any necessary information from the master UCITS to
enable it to produce its periodic reports on time and which
ensure that the auditor of the master UCITS is in a position
to produce an ad hoc report on the closing date of the feeder
UCITS in accordance with the first subparagraph of
Article 62(2) of Directive 2009/65EC.

Article 13

Changes to standing arrangements

Member States shall require that the agreement between the mas-
ter UCITS and the feeder UCITS referred to in the first subpara-
graph of Article 60(1) of Directive 2009/65/EC includes the
following with regard to changes to standing arrangements:

(a) the manner and timing of notice to be given by the master
UCITS of proposed and effective amendments to its fund
rules or instruments of incorporation, prospectus and key
investor information, if these details differ from the standard
arrangements for notification of unit-holders laid down in
the master UCITS fund rules, instruments of incorporation or
prospectus;

the manner and timing of notice by the master UCITS of a
g y
planned or proposed liquidation, merger, or division;

(c) the manner and timing of notice by either UCITS that it has
ceased or will cease to meet the qualifying conditions to be a
feeder UCITS or a master UCITS respectively;

(d) the manner and timing of notice by either UCITS that it
intends to replace its management company, its depositary,
its auditor or any third party which is mandated to carry out
investment management or risk management functions;

() the manner and timing of notice of other changes to stand-
ing arrangements that the master UCITS undertakes to
provide.

Atrticle 14

Choice of the applicable law

1. Member States shall ensure that where the feeder UCITS and
the master UCITS are established in the same Member State, the
agreement between the master UCITS and the feeder UCITS
referred to in the first subparagraph of Article 60(1) of Directive
2009/65(/EC provides that the law of that Member State shall
apply to the agreement and that both parties agree to the exclu-
sive jurisdiction of the courts of that Member State.

2. Member States shall ensure that where the feeder UCITS and
the master UCITS are established in different Member States, the
agreement between the master UCITS and the feeder UCITS
referred to in the first subparagraph of Article 60(1) of Directive
2009/65(EC provides that the applicable law shall be either the
law of the Member State in which the feeder UCITS is established
or that it shall be that of the Member State in which the master
UCITS is established and that both parties agree to the exclusive
jurisdiction of the courts of the Member State whose law they
have stipulated to be applicable to the agreement.
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Subsection 2

Content of the internal conduct of
business rules

Article 15

Conflicts of interest

Member States shall ensure that the management company’s
internal conduct of business rules referred to in the third subpara-
graph of Article 60(1) of Directive 2009/65/EC shall include
appropriate measures to mitigate conflicts of interest that may
arise between the feeder UCITS and the master UCITS, or between
the feeder UCITS and other unit-holders of the master UCITS, to
the extent that these are not sufficiently addressed by the mea-
sures applied by the management company in order to meet
requirements of Articles 12(1)(b) and 14(1)(d) of Directive
2009/65/EC and Chapter III of Commission Directive
2010/43[EU of 1 July 2010 implementing Directive 2009/65/EC
of the European Parliament and of the Council as regards organi-
sational requirements, conflicts of interest, conduct of business,
risk management and content of the agreement between a deposi-
tary and a management company (').

Article 16

Basis of investment and divestment by the feeder UCITS

Member States shall ensure that the management company’s
internal conduct of business rules referred to in the third subpara-
graph of Article 60(1) of Directive 2009/65/EC shall include at
least the following with regard to the basis of investment and
divestment by the feeder UCITS:

(a) a statement of which share classes of the master UCITS are
available for investment by the feeder UCITS;

(b) the charges and expenses to be borne by the feeder UCITS,
and details of any rebate or retrocession of charges or
expenses by the master UCITS;

(c) where applicable, the terms on which any initial or subse-
quent transfer of assets in kind may be made from the feeder
UCITS to the master UCITS.

Article 17

Standard dealing arrangements

Member States shall ensure that the management company’s
internal conduct of business rules referred to in the third subpara-
graph of Article 60(1) of Directive 2009/65/EC shall include at
least the following with regard to standard dealing arrangements:

(a) coordination of the frequency and timing of the net asset
value calculation process and the publication of prices of
units;

(b) coordination of transmission of dealing orders by the feeder
UCITS, including, if applicable, the role of transfer agents or
any other third party;

(") See page 42 of this Official Journal.

(c) where applicable, any arrangements necessary to take
account of the fact that either or both UCITS are listed or
traded on a secondary market;

(d) appropriate measures to ensure compliance with the require-
ments of Article 60(2) of Directive 2009/65/EC;

(e) where the feeder UCITS and the master UCITS are denomi-
nated in different currencies, the basis for conversion of deal-
ing orders;

(f) settlement cycles and payment details for purchases and
redemptions of units of the master UCITS including, where
agreed between the parties, the terms on which the master
UCITS may settle redemption requests by a transfer of assets
in kind to the feeder UCITS, notably in the cases referred to
in Article 60(4) and (5) of Directive 2009/65/EC;

(@) where the fund rules or instruments of incorporation and
prospectus of the master UCITS give it certain rights or pow-
ers in relation to unit-holders, and the master UCITS chooses
to limit or forego the exercise of all or any such rights and
powers in relation to the feeder UCITS, a statement of the
terms on which it does so.

Article 18

Events affecting dealing arrangements

Member States shall ensure that the management company’s
internal conduct of business rules referred to in the third subpara-
graph of Article 60(1) of Directive 2009/65/EC shall include at
least the following with regard to events affecting dealing
arrangements:

(@) the manner and timing of notification by either UCITS of the
temporary suspension and the resumption of the repurchase,
redemption or subscription of units of UCITS;

(b) arrangements for notifying and resolving pricing errors in the
master UCITS.

Article 19

Standard arrangements for the audit report

Member States shall ensure that the management company’s
internal conduct of business rules referred to in the third subpara-
graph of Article 60(1) of Directive 2009/65/EC shall include at
least the following with regard to standard arrangements for the
audit report:

(@) where the feeder UCITS and the master UCITS have the same
accounting years, the coordination of the production of their
periodic reports;
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(b) where the feeder UCITS and the master UCITS have different
accounting years, arrangements for the feeder UCITS to
obtain any necessary information from the master UCITS to
enable it to produce its periodic reports on time and which
ensure that the auditor of the master UCITS is in a position
to make an ad hoc report on the closing date of the feeder
UCITS in accordance with the first subparagraph of
Article 62(2) of Directive 2009/65/EC.

SECTION 2

Liquidation, merger or division of the master UCITS

Subsection 1

Procedures in the event of a liquidation

Article 20
Application for approval

1. Member States shall require the feeder UCITS to submit to
its competent authorities no later than two months after the date
on which the master UCITS informed it of the binding decision
to liquidate, the following:

(a) where the feeder UCITS intends to invest at least 85 % of its
assets in units of another master UCITS in accordance with
Article 60(4)(a) of Directive 2009/65[EC:

(i) its application for approval for that investment;

(ii) its application for approval of the proposed amend-
ments to its fund rules or instrument of incorporation;

(iti) the amendments to its prospectus and its key investor
information in accordance with Articles 74 and 82 of
Directive 2009/65/EC, respectively;

(iv) the other documents required pursuant to Article 59(3)
of Directive 2009/65/EC;

(b) where the feeder UCITS intends to convert into a UCITS that
is not a feeder UCITS in accordance with Article 60(4)(b) of
Directive 2009/65/EC:

(i) its application for approval of the proposed amend-
ments to its fund rules or instrument of incorporation;

(i) the amendments to its prospectus and its key investor
information in accordance with Articles 74 and 82 of
Directive 2009/65/EC, respectively;

(c) where the feeder UCITS intends to be liquidated, a notifica-
tion of that intention.

2. By way of derogation from paragraph 1, where the master
UCITS informed the feeder UCITS of its binding decision to lig-
uidate more than five months before the date at which the liqui-
dation will start, the feeder UCITS shall submit to its competent
authorities its application or notification in accordance with one
of the points (a), (b) or (c) of paragraph 1 at the latest three months
before that date.

3. The feeder UCITS shall inform its unit-holders of its inten-
tion to be liquidated without undue delay.

Article 21

Approval

1. The feeder UCITS shall be informed within 15 working days
following the complete submission of the documents referred to
in points (a) or (b) of Article 20(1) respectively, whether the com-
petent authorities have granted the required approvals.

2. On receiving the competent authorities’ approval pursuant
to paragraph 1, the feeder UCITS shall inform the master UCITS
of it.

3. The feeder UCITS shall take necessary measures to comply
with the requirements of Article 64 of Directive 2009/65/EC as
soon as possible after the competent authorities have granted the
necessary approvals pursuant to Article 20(1)(a) of this Directive.

4. Where the payment of liquidation proceeds of the master
UCITS is to be executed before the date on which the feeder UCITS
is to start to invest in either a different master UCITS pursuant to
Article 20(1)(a) or in accordance with its new investment objec-
tives and policy pursuant to Article 20(1)(b), the competent
authorities of the feeder UCITS shall grant approval subject to the
following conditions:

(a) the feeder UCITS shall receive the proceeds of the liquidation:

(i) in cash; or

(i) some or all of the proceeds as a transfer of assets in kind
where the feeder UCITS so wishes and where the agree-
ment between the feeder UCITS and master UCITS or
the internal conduct of business rules and the binding
decision to liquidate provide for it;

(b) any cash held or received in accordance with this paragraph
may be re-invested only for the purpose of efficient cash
management before the date on which the feeder UCITS is to
start to invest either in a different master UCITS or in accor-
dance with its new investment objectives and policy.

Where point (a)(ii) of the first subparagraph applies, the feeder
UCITS may realise any part of the assets transferred in kind for
cash at any time.



10.7.2010

Official Journal of the European Union

L176/37

Subsection 2

Procedures in the event of a merger or
division

Article 22
Application for approval

1. Member States shall require that the feeder UCITS submits
to its competent authorities, no later than one month after the
date on which the feeder UCITS received the information of the
planned merger or division in accordance with the second sub-
paragraph of Article 60(5) of Directive 2009/65/EC, the
following:

(a) where the feeder UCITS intends to continue to be a feeder
UCITS of the same master UCITS:

(i) its application for approval thereof;

(i) where applicable, its application for approval of the pro-
posed amendments to its fund rules or instrument of
incorporation;

(i) where applicable, the amendments to its prospectus and
its key investor information in accordance with
Articles 74 and 82 of Directive 2009/65/EC,
respectively;

(b) where the feeder UCITS intends to become a feeder UCITS of
another master UCITS resulting from the proposed merger or
division of the master UCITS or where the feeder UCITS
intends to invest at least 85 % of its assets in units of another
master UCITS not resulting from the merger or division:

(i) its application for approval of that investment;

(ii) its application for approval of the proposed amend-
ments to its fund rules or instruments of incorporation;

(ili) the amendments to its prospectus and its key investor
information in accordance with Articles 74 and 82 of
Directive 2009/65/EC, respectively;

(iv) the other documents required pursuant to Article 59(3)
of Directive 2009/65/EC;

(c) where the feeder UCITS intends to convert into a UCITS that
is not a feeder UCITS in accordance with Article 60(4)(b) of
Directive 2009/65/EC:

(i) its application for approval of the proposed amend-
ments to its fund rules or instrument of incorporation;

(i) the amendments to its prospectus and its key investor
information in accordance with Articles 74 and 82 of
Directive 2009/65/EC, respectively;

(d) where the feeder UCITS intends to be liquidated, a notifica-
tion of that intention.

2. For the purpose of the application of points (a) and (b) of
paragraph 1 the following should be taken into account:

The expression ‘continues to be a feeder UCITS of the same mas-
ter UCITS’ refers to cases where:

(@) the master UCITS is the receiving UCITS in a proposed
merger;

(b) the master UCITS is to continue materially unchanged as one
of the resulting UCITS in a proposed division.

The expression ‘becomes a feeder UCITS of another master UCITS
resulting from the merger or division of the master UCITS’ refers
to cases where:

(@) the master UCITS is the merging UCITS and, due to the
merger, the feeder UCITS becomes a unit-holder of the receiv-
ing UCITS;

(b) the feeder UCITS becomes a unit-holder of a UCITS resulting
from a division that is materially different to the master
UCITS.

3. By way of derogation from paragraph 1, in cases where the
master UCITS provided the information referred to in or compa-
rable with Article 43 of Directive 2009/65/EC to the feeder UCITS
more than four months before the proposed effective date, the
feeder UCITS shall submit to its competent authorities its appli-
cation or notification in accordance with one of the points (a)
to (d) of paragraph 1 of this Article at the latest three months
before the proposed effective date of the merger or division of the
master UCITS.

4. The feeder UCITS shall inform its unit-holders and the mas-
ter UCITS of its intention to be liquidated without undue delay.

Article 23

Approval

1. The feeder UCITS shall be informed within 15 working days
following the complete submission of the documents referred to
in Article 22(1)(a) to (c) respectively, whether the competent
authorities have granted the required approvals.

2. Upon receipt of the information that the competent authori-
ties have granted approval according to paragraph 1, the feeder
UCITS shall inform the master UCITS of it.

3. After the feeder UCITS has been informed that the compe-
tent authorities have granted the necessary approvals pursuant to
Article 22(1)(b) of this Directive, the feeder UCITS shall take the
necessary measures to comply with the requirements of Article 64
of Directive 2009/65EC without undue delay.

4. In the cases of Article 22(1)(b) and (c) of this Directive, the
feeder UCITS shall exercise the right to request repurchase and
redemption of its units in the master UCITS in accordance with
the third subparagraph of Article 60(5) and Article 45(1) of Direc-
tive 2009/65/EC, where the competent authorities of the feeder
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UCITS have not granted the necessary approvals required pursu-
ant to Article 22(1) of this Directive by the working day preced-
ing the last day on which the feeder UCITS can request repurchase
and redemption of its units in the master UCITS before the merger
or division is effected.

The feeder UCITS shall also exercise this right in order to ensure
that the right of its own unit-holders to request repurchase or
redemption of their units in the feeder UCITS according to
Article 64(1)(d) of Directive 2009/65/EC is not affected.

Before exercising the right referred to in the first subparagraph,
the feeder UCITS shall consider available alternative solutions
which may help to avoid or reduce transaction costs or other
negative impacts for its own unit-holders.

5. Where the feeder UCITS requests repurchase or redemption
of its units in the master UCITS, it shall receive one of the
following:

(a) the repurchase or redemption proceeds in cash;

(b) some or all of the repurchase or redemption proceeds as a
transfer in kind where the feeder UCITS so wishes and where
the agreement between the feeder UCITS and the master
UCITS provides for it.

Where point (b) of the first subparagraph applies, the feeder
UCITS may realise any part of the transferred assets for cash at
any time.

6.  The competent authorities of the feeder UCITS shall grant
approval on the condition that any cash held or received in accor-
dance with paragraph 5 may be re-invested only for the purpose
of efficient cash management before the date on which the feeder
UCITS is to start to invest either in the new master UCITS or in
accordance with its new investment objectives and policy.

SECTION 3

Depositaries and auditors

Subsection 1

Depositaries

Atrticle 24

Content of the information-sharing agreement between
depositaries

The information-sharing agreement between the depositary of the
master UCITS and the depositary of the feeder UCITS referred to
in Article 61(1) of Directive 2009/65/EC shall include the
following:

(a) the identification of the documents and categories of infor-
mation which are to be routinely shared between both
depositaries, and whether such information or documents
are provided by one depositary to the other or made avail-
able on request;

(b) the manner and timing, including any applicable deadlines, of
the transmission of information by the depositary of the
master UCITS to the depositary of the feeder UCITS;

(c) the coordination of the involvement of both depositaries, to
the extent appropriate in view of their respective duties under
national law, in relation to operational matters, including:

(i) the procedure for calculating the net asset value of each
UCITS, including any measures appropriate to protect
against the activities of market timing in accordance
with Article 60(2) of Directive 2009/65/EC;

(ii) the processing of instructions by the feeder UCITS to
purchase, subscribe or request the repurchase or
redemption of units in the master UCITS, and the settle-
ment of such transactions, including any arrangement to
transfer assets in kind;

(d) the coordination of accounting year-end procedures;

(e) what details of breaches by the master UCITS of the law and
the fund rules or instrument of incorporation the depositary
of the master UCITS shall provide to the depositary of the
feeder UCITS and the manner and timing of their provision;

(f) the procedure for handling ad hoc requests for assistance
from one depositary to the other;

(g) identification of particular contingent events which ought to
be notified by one depositary to the other on an ad hoc basis,
and the manner and timing in which this will be done.

Article 25
Choice of the applicable law

1. Member States shall ensure that where the feeder UCITS and
the master UCITS have concluded an agreement in accordance
with Article 60(1) of Directive 2009/65/EC, the agreement
between the depositaries of the master UCITS and the feeder
UCITS provides that the law of the Member State applying to that
agreement in accordance with Article 14 of this Directive shall
also apply to the information-sharing agreement between both
depositaries and that both depositaries agree to the exclusive juris-
diction of the courts of that Member State;

2. Member States shall ensure that where the agreement
between the feeder UCITS and the master UCITS has been replaced
by internal conduct of business rules in accordance with the third
subparagraph of Article 60(1) of Directive 2009/6 5/EC, the agree-
ment between the depositaries of the master UCITS and the feeder
UCITS provides that the law applying to the information-sharing
agreement between both depositaries shall be either that of the
Member State in which the feeder UCITS is established or, where
different, that of the Member State in which the master UCITS is
established, and that both depositaries agree to the exclusive juris-
diction of the courts of the Member State whose law is applicable
to the information-sharing agreement.
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Article 26

Reporting of irregularities by the depositary of the
master UCITS

The irregularities referred to in Article 61(2) of Directive
2009/65EC which the depositary of the master UCITS detects in
the course of carrying out its function under the national law and
which may have a negative impact on the feeder UCITS shall
include, but are not limited to:

(a) errors in the net asset value calculation of the master UCITS;

(b) errors in transactions for or settlement of the purchase, sub-
scription or request to repurchase or redeem units in the
master UCITS undertaken by the feeder UCITS;

(c) errors in the payment or capitalisation of income arising
from the master UCITS, or in the calculation of any related
withholding tax;

(d) breaches of the investment objectives, policy or strategy of
the master UCITS, as described in its fund rules or instrument
of incorporation, prospectus or key investor information;

(e) breaches of investment and borrowing limits set out in
national law or in the fund rules, instruments of incorpora-
tion, prospectus or key investor information.

Subsection 2

Auditors

Article 27

Information-sharing agreement between auditors

1. The information-sharing agreement between the auditor of
the master UCITS and the auditor of the feeder UCITS referred to
in Article 62(1) of Directive 2009/65/EC shall include the
following:

(a) the identification of the documents and categories of infor-
mation which are to be routinely shared between both
auditors;

(b) whether the information or documents referred to in point (a)
are to be provided by one auditor to the other or made avail-
able on request;

(c) the manner and timing, including any applicable deadlines, of
the transmission of information by the auditor of the master
UCITS to the auditor of the feeder UCITS;

(d) the coordination of the involvement of each auditor in the
accounting year-end procedures for the respective UCITS;

(e) identification of matters that shall be treated as irregularities
disclosed in the audit report of the auditor of the master
UCITS for the purposes of the second subparagraph of
Article 62(2) of Directive 2009/65/EC;

(f) the manner and timing for handling ad hoc requests for assis-
tance from one auditor to the other, including a request for
further information on irregularities disclosed in the audit
report of the auditor of the master UCITS.

2. The agreement referred to in paragraph 1 shall include pro-
visions on the preparation of the audit reports referred to in
Article 62(2) and Article 73 of Directive 2009/65/EC and the
manner and timing for the provision of the audit report for the
master UCITS and drafts of it to the auditor of the feeder UCITS.

3. Where the feeder UCITS and the master UCITS have differ-
ent accounting year-end dates, the agreement referred to in para-
graph 1 shall include the manner and timing by which the auditor
of the master UCITS is to make the ad hoc report required by the
first subparagraph of Article 62(2) Directive 2009/65/EC and to
provide it and drafts of it to the auditor of the feeder UCITS.

Article 28
Choice of the applicable law

1. Member State shall ensure that where the feeder UCITS and
the master UCITS have concluded an agreement in accordance
with Article 60(1) of Directive 2009/65/EC, the agreement
between the auditors of the master UCITS and the feeder UCITS
provides that the law of the Member State applying to that agree-
ment in accordance with Article 14 of this Directive shall also
apply to the information-sharing agreement between both audi-
tors and that both auditors agree to the exclusive jurisdiction of
the courts of that Member State.

2. Member States shall ensure that where the agreement
between the feeder UCITS and the master UCITS has been replaced
by internal conduct of business rules in accordance with the third
subparagraph of Article 60(1) of Directive 2009/6 5/EC, the agree-
ment between the auditors of the master UCITS and the feeder
UCITS provides that the law applying to the information-sharing
agreement between both auditors shall be either that of the Mem-
ber State in which the feeder UCITS is established or, where dif-
ferent, that of the Member State in which the master UCITS is
established, and that both auditors agree to the exclusive jurisdic-
tion of the courts of the Member State whose law is applicable to
the information-sharing agreement.
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SECTION 4

Manner of providing the information to unit-holders

Article 29

Manner of providing the information to unit-holders

Member States shall ensure that the feeder UCITS provides the
information to unit-holders pursuant to Article 64(1) of Directive
2009/65/EC in the same manner as prescribed by Article 7 of this
Directive.

CHAPTER IV

NOTIFICATION PROCEDURE

Article 30

Scope of the information to be made accessible by
Member States in accordance with Article 91(3) of
Directive 2009/65/EC

1. Member States shall ensure that the following categories of
information on the relevant laws, regulations and administrative
provisions are made accessible in accordance with Article 91(3)
of Directive 2009/65/EC:

(a) the definition of the term ‘marketing of units of UCITS’ or the
equivalent legal term either as stated in national legislation or
as developed in practice;

(b) requirements for the contents, format and manner of presen-
tation of marketing communications, including all compul-
sory warnings and restrictions on the use of certain words or
phrases;

(c) without prejudice to Chapter IX of Directive 2009/65(EC,
details of any additional information required to be disclosed
to investors;

(d) details of any exemptions from rules or requirements gov-
erning arrangements made for marketing applicable in that
Member State for certain UCITS, certain share classes of
UCITS or certain categories of investors;

(e) requirements for any reporting or transmission of informa-
tion to the competent authorities of that Member State, and
the procedure for lodging updated versions of required
documents;

(f) requirements for any fees or other sums to be paid to the
competent authorities or any other statutory body in that
Member State, either when marketing commences or periodi-
cally thereafter;

(@) requirements in relation to the facilities to be made available
to unit-holders as required by Article 92 of Directive
2009/65[EC;

(h) conditions for the termination of marketing of units of UCITS
in that Member State by a UCITS situated in another Mem-
ber State;

(i) detailed contents of the information required by a Member
State to be included in Part B of the notification letter as
referred to in Article 1 of Commission Regulation (EU) No
584/2010 of 1 July 2010 implementing Directive
2009/65/EC of the European Parliament and of the Council
as regards the form and content of standard notification let-
ter and UCITS attestation, the use of electronic communica-
tion between competent authorities for the purpose of
notification, and procedures for on-the-spot verifications and
investigations and the exchange of information between
competent authorities (1);

() the e-mail address designated for the purpose of Article 32.

2. Member States shall give the information listed in para-
graph 1 in the form of a narrative description, or a combination
of a narrative description and a series of references or links to
source documents.

Article 31

UCITS host Member State’s access to documents

1. Member States shall require UCITS to ensure that an elec-
tronic copy of each document referred to in Article 93(2) of
Directive 2009/65/EC is made available on a website of the
UCITS, or a website of the management company that manages
that UCITS, or on another website designated by the UCITS in the
notification letter submitted in accordance with Article 93(1) of
Directive 2009/65/EC or any updates of it. Any document made
available on a website shall be provided in an electronic format in
common use.

2. Member States shall require UCITS to ensure that the UCITS
host Member State has access to the website referred to in
paragraph 1.

Article 32

Updates of documents

1. Competent authorities shall designate an e-mail address for
the purpose of receiving notification of updates and amendments
to the documents referred to in Article 93(2) of Directive
2009/65/EC, pursuant to Article 93(7) of that Directive.

2. Member States shall allow UCITS to notify any update or
amendment to the documents referred to in Article 93(2) of
Directive 2009/65/EC, pursuant to Article 93(7) of Directive
2009/65/EC by e-mail to be sent to the e-mail address referred to
in paragraph 1.

(") See page 16 of this Official Journal.
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The e-mail notifying such an update or amendment may either
describe the update or the amendment that has been made, or
provide a new version of the document as an attachment.

3. Member States shall require that any document attached to
the e-mail referred to in paragraph 2, shall be provided by UCITS
in a commonly used electronic format.

Article 33

Development of common data processing systems

1. In order to facilitate access by the competent authorities of
the UCITS host Member States to the information or documents
referred to in Article 93(1), (2) and (3) of Directive 2009/65/EC,
for the purpose of Article 93(7) of that Directive, competent
authorities of Member States may coordinate the establishment of
sophisticated electronic data processing and central storage sys-
tems common to all Member States.

2. The coordination between Member States referred to in
paragraph 1 shall take place in the Committee of European Secu-
rities Regulators.

CHAPTER V
FINAL PROVISIONS

Article 34
Transposition
1. Member States shall bring into force the laws, regulations

and administrative provisions necessary to comply with this
Directive by 30 June 2011 at the latest.

However, they shall bring into force the laws, regulations and
administrative provisions necessary to comply with Articles 7
and 29 by 31 December 2013 at the latest.

They shall forthwith communicate to the Commission the text of
those provisions and a correlation table between those provisions
and this Directive.

When Member States adopt those provisions, they shall contain a
reference to this Directive or be accompanied by such a reference
on the occasion of their official publication. Member States shall
determine how such reference is to be made.

2. Member States shall communicate to the Commission the

text of the main provisions of national law which they adopt in
the field covered by this Directive.

Article 35

Entry into force

This Directive shall enter into force on the 20th day following its
publication in the Official Journal of the European Union.

Article 36

Addressees

This Directive is addressed to the Member States.

Done at Brussels, 1 July 2010.

For the Commission
The President
José Manuel BARROSO



